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CONTROL OVER THE ACTIVITIES OF LOCAL SELF-GOVERNMENT BODIES:
CONCEPTS AND TYPES, OBJECT AND SUBJECT

Jlapuca Hanusaiiko, B’ssueciiaB Mensnuk, €sreniss Minakosa. Konrpoas 3a aisibHicTIO 0p-
raHiB Micl[eBOro CaMOBPSIIYBAHHSI: NOHATTSA i BUIM, 00’ €KT Ta npeaMeT. Y CTaTTi JOCTIHKEHO MOHATTA
KOHTPOJIIO 32 iSUTbHICTIO OPTaHiB MICIIEBOTO CAaMOBPSIIyBaHHSI, HOTO MICIIe y CHCTEMI COIIaIbHOTO KOHTPOJTIO.
CouianbHU#H KOHTPOIb AOCIIHKEHO SIK CUCTEMY, 1110 BKIIIOYAE B ceOe KOHTPOJIbHY JisIbHICTD SIK JAepKaBHUX
OprasiB, Tak i 6e3mocepeJHbO0 TPOMAJTHCHKOTO CycIinbeTBa. OOIPYHTOBAHO CHIBBIJHOMIEHHS KOHTPOIIO 3a
JISUTBHICTIO OPTaHiB MICIIEBOTO CAMOBPSAIYBaHHSA 3 CYMDKHUMH HOHATTAMH. AKTyalli30BaHO BUMOTH JI0 TAKOTO
BHJTy KOHTPOJIIO.

OxapakTepru30BaHO MiAIbHICTh OPTaHiB MICIIEBOTO CAMOBPSIYBaHHA K 00°€KT KOHTpouto. [1yomiuHo-
MIPaBOBa JiSUTBHICTH OPTaHiB MICIIEBOTO CaMOBPSAYBaHHS € 00’€KTOM KOHTpouto. KoHTpoib Moxe 3iHcCHIO-
BaTHCh 32 peallizali€eio sk 00’eKTHUX (TOJITHYHA, eKOHOMIYHA, COLiajbHA, KyIbTypHO-IyXOBHA, €KOJOTi4Ha,
indopmaniiiHa Ta iH.), TaK 1 TEXHOJOTTYHUX (HOPMOTBOpYA, BUKOHABYA, IIPABO3ACTOCOBHA, IPAaBO3aXUCHA, Ipa-
BOOXOPOHHA, YCTaHOBYA, KOHTPOJIbHA, ITAHyBaHHI, OOJTIK Ta iH.) QYHKI[I/ OpraHiB MiCIIEBOTO CAMOBPSITYBAHHS
1 BIATIOBITHAX MOBHOBaXKEHb. [ IpeiMeTOM KOHTPOITIO 3a AISUTBHICTIO OPraHiB MiCIIEBOTO CAaMOBPSTYBaHHS MOXKE
BHCTYIIATH peaizallis OKpeMHUX TOBHOBa)KEHb OPTaHiB MICIIEBOTO CAMOBPSIIYBaHHS 4l OKpeMOi (yHKIIII.

3niticHeHo Kiacudikaliro BHIIB KOHTPOIO 32 JISUTBHICTIO OpPTaHiB MICIIEBOTO CaMOBPSIYBaHHS de-
pe3 3acTocyBaHHs OOIPYHTOBaHHMX KiIacH(iKaIiHUX KPUTEPIiB, IO J03BOIMIO COPMYBaTH HOro LiNiCHE
OauyeHHs. JloCIiTHUKH 110-pi3HOMY (OPMYIOTH Hepelik KiacudikauiiiHuX KpUTepiiB, aje 3aBKIH aKLIEHTYIOTb
yBary Ha oro HeBUYEpIHOMY XapakTepi. Moro mpoBigHMMHU BUAaMHU BU3HAYEHO BHYTPILIHIKA Ta 30BHIIIHIM
(neprxaBHUH, TPOMaICEKUH, HaAIEPKABHIN ) KOHTPOIIb.

KurouoBi cioBa: micyese camospadyeanns, coyianbHuii KOHMPONb, OEPHCABHUL KOHMPOTb, SPOMA-
OSIHCbKe CYCRITbCMEO, OeyeHmpanizayis.
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Relevance of the research. Building the rule of law in Ukraine is a complex and long process.
Despite the various factors that hinder it, today in society there is an increased interest in the state of
observance and ensuring the rule of law, and responsibility of public authorities to man and society. In
the conditions of decentralization of power, the issues of organization of control over the activity of the
whole system of public authorities and, especially, local self-government bodies, are taken to a new level.

The relevance of the study of control over the activities of local self-government bodies is
not only theoretical, but also important practical significance for the effective functioning of the
entire mechanism of the state, ensuring political stability and coherence of all state bodies.

Recent publications review. O. Berdanova, I. Valentiuk, B. Vynnytskyi, S. Denysiuk,
T. Kolomoiets, V. Kostylev, S. Kosinov, V. Kostytskyi, V. Kravchenko, P. Matviienko, O. Muzychuk,
L. Pavlyk, V. Paraschuk, O. Perederii, M. Pittsyk, Y. Rateichak, O. Savchenko, I. Sanzharovskyi,
0. Skopych, O. Smoliar, O. Sokolenko, D. Sukhinin, V. Taroieva, A. Tolstoukhov, 1. Trokhanenko,
V. Shestak, O. Polinets and many others devoted their research to various issues of control in the state.

The article’s objective is to study the concept, classification criteria and types, object and
subject of control over the activities of local self-government bodies in the context of decentralization
of power in Ukraine.

Discussion. Control as a legal phenomenon is mediated by social content. This concept
denotes the form of activity of public authorities and civil society institutions, the type of legal
process, independent branches of government, the function of the state and civil society, and so on.
The general definition of the concept of control in legal research acquires a peculiar meaning, which
is due to the importance of relevant activities in ensuring the principles and norms of law.

Social control is broad in its content and includes control activities of both government
agencies and civil society itself. Social control is defined as an element of social organization,
the system of methods of activity of individuals and subgroups, the actions of institutions and
means of social control, social roles and values that ensure the common life of members of society,
harmonize their aspirations and directions, establish acceptable means of meeting needs, etc. [1,
p. 183]. Social control performs three important social functions: regulatory function: control is one
of the main elements of social regulation of human behaviour; precautionary function contributes
to the preservation of general features of significant values; stabilizing function contributes to
the establishment of social and legal order. Due to the triad of these functions, social control is
manifested as a certain social mechanism, which without significant deviations helps to carry
out the transmission of social experience from generation to generation. These functions remain
unchanged regardless of the scope of institutions of social control [2, p. 225]. It is important to focus
on the types of social control that operate at the level of public relations in the state. The leading
subjects of social control are the rule of law and civil society, the types are state and public control.
Taking care of the problems of democratic transformations in the world, ensuring the rule of law,
human development and potential, international institutions exert direct and indirect influence on
states, setting the vector of their activities. Thus, as a means of ensuring the state’s fulfillment of
international obligations, it is possible to single out international (supranational) control exercised
by international institutions on behalf of the international community.

Currently in the scientific literature there are a number of definitions of control: a set of
different forms of action carried out by the subjects of control over human behaviour or its own
behaviour, relationships arising in society, or to establish any scientific and other cognitive goals
in the study of the material world [3, p. 89]; control as a legal form of state activity is an essential
element in the system of guarantees of the effectiveness of legal norms, stability and optimality
of the state and legal regime, as well as legal protection and security of public structures and
organizations [5, p. 10]; control as a function of management and exercise of power determines
the content, and its forms are the means of implementing this function [4, p. 31]. The structure of
control is determined by its external manifestation in the form of organized activities and includes:
subjects of control; object and subject of control; grounds, purpose and tasks; forms, principles and
methods of control; regulated control procedure — its interrelated stages.

There are a number of requirements for control activity, according to which it must be:
1) by-law, i.e. control should be carried out only within the framework of specific regulations;
2) systematic, i.e. to be regular; 3) time-bound, i.e. conducted in a well-timed manner, which
significantly increases its efficiency; 4) comprehensive, i.e. to cover the most important issues, to
apply to all services and structures of controlled bodies; 5) deep, i.e. not only those divisions which
have weak results of work, but also those which have good results should be checked; 6) objective,
i.e. to exclude bias; 7) open, i.e. its results must be known to those who were subject to control;
8) meaningful (effective) [6, p. 17]. The content and tasks of control, requirements for its organization
and quality are determined by the object to which this activity is directed.
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It is important to describe the activities of local self-government bodies as an object of
control. The main activities of local self-government bodies aimed at addressing issues of local
importance in theory are denoted by the concepts of ‘functions’ and ‘powers’.

The concepts of tasks, functions, powers and competencies are interrelated. All governmental
or non-governmental bodies are created for a specific purpose. It is in the tasks of the latter that
this goal is reflected. However, without the functions due to which the tasks set before the body are
realized, the goal remains only on paper. Therefore, in order to perform its functions, each body is
endowed with the rights and responsibilities that can be defined by the concept of authority. In turn,
the set of these structural elements is a concept of competence [7, p. 235]. Therefore, it is necessary
to disclose the content of the activities of local self-government bodies as an object of control
through a study of the functions and powers of municipal authorities. The list of functions of local
self-government bodies is wide.

The functions of local self-government are aimed at ensuring the stability and orderliness
of relations at the local level and guaranteeing the constitutional right of citizens to local self-
government, i.e. the ability to resolve local issues independently. The legal nature of the functions
of local self-government emerges from the essence of democracy, the ability to independently
resolve issues of local importance by the relevant subject of local self-government. Each subject
performs the relevant functions within its powers [8, p.182-183; 9, p. 5]. The functions of local self-
government bodies have been widely covered in the scientific and educational literature.

V. Fedorenko divides the functions of local self-government by objects (political, economic,
social, cultural (spiritual), ecological, informational); by types of legal activity (human rights, law-
making, law-enforcement functions of local self-government) [10, p. 595]. The latter are called
technological functions, to which it is advisable to add constituent, control and law enforcement
functions. Thus, among a number of criteria for classifying the functions of local self-government,
the leading one is their division into object and technological.

Powers are a set of specific rights and responsibilities that are provided for the implementation
of the functions assigned to the body [11, p. 102]. The whole system of local self-government is
involved in the implementation of local self-government powers, so the concept of “local self-
government powers” is generally a broader concept than “powers of local self-government bodies”.

The main powers of the territorial community as a subject of local self-government include:
economic development, infrastructure development, formation of development strategy of the
respective territorial community, urban planning, socio-cultural powers, provision of housing and
communal services, provision of transport services, guarantee and provision of public services,
security, education, health, landscaping [12, p. 187]. Although the territorial community, as the
primary subject of local self-government, has the right to directly decide local issues (elect local
mayors and representative bodies of local self-government; exercise the will in local referendums,
general meetings, etc.), most local self-government powers are exercised by its bodies.

Public law activities of local self-government bodies are subject to control. Control can be
exercised over the implementation of both object (political, economic, social, cultural, spiritual,
environmental, informational, etc.) and technological (rule-making, executive, law enforcement,
human rights, law enforcement, installation, control, planning, accounting and etc.) functions of
local self-government bodies and relevant powers.

As for the exercise of powers directly by the territorial community, control over this
process violates the principles of democracy. Subjects of control can control only the provision and
organization of the relevant procedure (election process, referendum, etc.), its legality.

The subject of control over the activities of local self-government bodies may be the
implementation of certain powers of local self-government bodies or a separate function.

Thus, control over the activities of local self-government bodies is a type of social control,
regulated, systematic activities of authorized entities aimed at preventing, identifying and
eliminating deficiencies and violations in the activities of local self-government bodies and officials
in the interests of the community and society.

Scientific classification of types of control over the activities of local self-government bodies
is important to clarify the specifics of its implementation. The typology of such control through the
application of sound classification criteria will form its holistic vision.

Scholars distinguish different classification criteria and types of control in public
administration and local self-government. Foe example, O. Sushynskyi proposes to classify the
types of control according to the scope of control powers; features of subjects of control activity;
entities exercising control; areas of control; the nature of the relationship of the subject of control
with the controlled object; time of control, etc. [4, p. 33]. O. Smoliar proposes to divide control
over the nature of the relationship between the subject and the object of control into internal

10 ISSN 2078-3566



Hayxosuii gicnux /[JHinponemposcbko2o 0epacasrozo yHisepcumenty Hympiwnix cnpag. 2021. Ne 2

(departmental) and external (non-departmental). In internal control, the subject and the object of
control operate within the same system, and in external — a separate subject acts autonomously,
independently of the object [12, p. 22]. It should be noted that researchers form a different list of
classification criteria, but always emphasize its inexhaustible nature.

V. Shestak classifies state control into types according to the following criteria: by the
subject of control activity; by legal qualification (legal and illegal); by degree of significance
(ordinary, relevant, extraordinary); by the method of exercising control powers (direct and indirect);
by quantitative composition of subjects (single, compatible); by affiliation of control powers (own
and delegated); in relation to the control activity of the subject (real and formal); on the territory
of distribution of control powers (national and local); by time of implementation (previous, current
and next); based on the evaluation of the object (positive and negative); according to the stage of
research of the object (primary, intermediate, final); by the volume of coverage of the object by the
study (general or partial) [13, p. 120]. These classification criteria are relevant in the context of the
study of types of control over the activities of local self-government bodies.

Noteworthy is the generalization of O. Smoliar, who proposes to classify control in the
field of local self-government according to the following criteria: the entities that exercise it
(control by public authorities, public formations, citizens); on controlled objects (control over
local self-government bodies, officials); by level of control (departmental, interdepartmental and
supradepartmental / extradepartmental control); by subject area of activity (education, health care,
use of natural resources, finance, etc.); by the time of its holding (preliminary, current, final); by
level of specialization (general and special) [14, p. 62]. This list, despite its completeness and
integrity, can be extended.

We propose to classify the types of control over the activities of local self-government
according to the following criteria:

- by levels of control over the activities of local self-government bodies: 1) international
(supranational) — indirect control through international legal regulation of standards of local self-
government bodies, their interaction with civil society and the state; 2) national — indirect control
exercised by the highest central bodies of state power through their rule-making activities, as well as
direct control of national human rights and control and supervisory institutions, national institutions of
civil society; 3) regional — direct control exercised by subjects of control at the regional level; 4) local
— control over the activities of local self-government bodies, which is carried out by local institutions;

— by purpose of control: general — its subject covers all activities of local self-government as
a whole; target — its subject includes a separate direction of work or a separate function of the local
self-government;

— by areas of activity of local governments, which are the subject of control: financial and
budgetary; anti-corruption; anti-discrimination; for the implementation of decisions; for work with
citizens’ appeals; for the implementation of programmes and plans; on the quality of administrative
services and many others;

— by type of powers that are the subject of control: control over the implementation of their
own powers — attributed to the competence of local self-government by applicable law; control over
the implementation of delegated powers — transferred to local self-government bodies from state
executive bodies;

— depending on the time of control: preliminary (prospective) — aimed at preventing possible
violations by local governments of the requirements of current legislation; current — aimed at
checking and adjusting the activities of local governments directly during its implementation; final
— aimed at verifying the results of activities already carried out, its compliance with the law, the
planned purpose, etc.;

— by organizational and legal forms of control: monitoring, audit, audit, inspection,
verification, examination, hearing, appeal, survey, initiation, etc.;

— on the authenticity of control: real — effective, influential and purposeful control, initiated
and conducted in accordance with the law and able to achieve its goal; formal — control that is not
aimed at the actual achievement of the goal, is carried out for visibility and has a fictitious result;

—according to the degree of legal consolidation of the grounds for control: directly enshrined
in law; follows from the content of the legislation; not provided by law;

— by the way of influencing local self-government bodies: direct; indirect (indirect) control;

— on the grounds of control over the activities of local self-government bodies: mandatory
(planned, unscheduled); initiated (externally initiated, internally initiated);

— depending on the subject, the activity of which is controlled: control over the activities
of village, settlement, city councils; control over the activities of village, settlement, city mayors;
control over the activities of elders; control over the activities of the executive bodies of the village,
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settlement, city council; control over the activities of district and regional councils; control over the
activities of bodies of self-organization of the population;

— depending on the entity exercising control: control of state bodies; control of civil society
institutions, organized public, individuals; control of local governments; control of international
institutions;

— according to the qualification of the subject conducting the control: professional — is
carried out with the participation of competent, experienced specialists (experts); non-professional
— conducted by persons who do not have the relevant competencies and experience;

—depending on the direction of control and the nature of the relationship between the subjects
of control and local self-government bodies: external and internal.

Conclusions.

1. Control over the activities of local self-government bodies is a type of social control
— regulated, systematic activities of authorized entities aimed at preventing, identifying and
eliminating shortcomings and violations in the activities of local self-government bodies and
officials in the interests of the local community and society.

2. The structure of control over the activities of local self-government bodies includes:
subjects of control; object and subject of control; grounds, purpose and tasks of control; forms,
principles and methods of control; regulated control procedure — its interrelated stages. Public law
activities of local self-government bodies are subject to control. Control can be exercised over the
implementation of both objective (political, economic, social, cultural, spiritual, environmental,
informational) and technological (rule-making, executive, law enforcement, human rights, law
enforcement, constituent, control) functions of local self-government bodies and relevant powers.
The subject of control over the activities of local self-government bodies may be the implementation
of certain powers of local self-government bodies or a separate function.

3. It is proposed to classify the types of control over the activities of local self-government
according to the following criteria: according to the levels of control over the activities of local self-
government bodies (supranational, national, regional, local); by purpose of control (general, target);
by areas of activity of local self-government bodies, which are the subject of control (financial; anti-
corruption; anti-discrimination, etc.); by the type of powers that are the subject of control (over the
implementation of their own and delegated powers); depending on the time of control (preliminary,
current, final); by organizational and legal forms of control (monitoring, audit, audit, inspection,
examination, hearing, appeal, etc.); on the authenticity of control (real, formal); according to the
degree of legal consolidation of control (directly enshrined in law; follows from the content of
legislation; not provided by law); by the way of influencing local self-government bodies (direct,
indirect); on the grounds of (mandatory, optional) (initiated), depending on the entities whose
activities are controlled (over the activities of local councils, local mayors, elders, executive bodies
of local councils, district and regional councils, bodies of self-organization of the population);
depending on the entities that exercise control (control of state bodies; control of civil society
institutions, organized public, individuals; control of local governments; control of international
institutions); according to the qualifications of entities that control (professional, non-professional);
depending on the direction of control and the nature of the relationship between the subjects of
control and local self-government bodies (external and internal).
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ABSTRACT

The article examines the concept of control over the activities of local self-government bodies, its
place in the system of social control. Social control is in its content and includes control activities of both
government bodies, and directly civil society. The ratio of control over the activities of local self-government
bodies with related concepts is substantiated. The requirements for this type of control have been updated.

The activities of local self-government bodies as an object and subject of control are described. The
classification of types of such control is carried out through the application of reasonable classification criteria,
which allowed to form its holistic vision.

Keywords: local self-government, social control, state control, civil society, decentralization.
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KOMIVIEKCHA EKOJIOTTYHA T'AJTY3b ITPABA
B YMOBAX INTIOBAJII3AINIIL

V crarTi 3pilicCHEHO cIpo0y TOCTIIUTH BIUIUB [I00ANIi3aliifHUX IIPOLECIB y CBITI HAa TeHE3y KOMILIEK-
CHOI EKOJIOTIYHO{ Tary3i mpaBa. 3ampornoHOBAaHO IIEPiOIU3AIIiI0, B OCHOBY SIKOi MIOKJIAICHO KPUTEPii 3HATY-
IIOCTI MOMiH, X KapAMHAIBHUI BIUIMB Ha T€HE3y HOPMATUBHOTO PETYIIOBaHHS Y chepi MPUPOTOKOPUCTYBAHHS
Ta OXOPOHM HaBKOJIMIIHBOTO IPUPOAHOTO CEPETOBHUIIIA.

Kuro4oBi ci1oBa: enobanizayis, komniekcha eanysv npasa, ekoniozivne npaso, €6ponelicbke npaso.

IMocranoBka npo6aemu. Brums mroGarizalii Ha pO3BUTOK KOMILIEKCHHX Traily3ed Ipasa
0COOIIBO SICKPABO BiOOPaKa€eTHCS Y MPOIIECi €BOMIOIIT €KOJIOTIYHOTO MPaBa, OCKITEKY BUPIMICHHS
TI00AFHIX SKOJIOTIYHNX TPOOIeM CTaHOBHUTE Oe3MmocepeHiil MpeaMeT IPaBOBOTO PETyITIOBAHHS,
e(heKTUBHICTB SKOTO 3aJICKUTH BiJ] 3aCTOCYBAaHHS KOMILICKCHOTO ITiIXOy Ha PiBHI SIK MIXXHAPOIHOT,
TaK 1 OKpeMHUX HalllOHAILHHUX MTPABOBUX CHCTEM YCiX 0€3 BUHATKY JIEPIKaB CBITY.

Anani3 mny6mikaniii, B SIKMX 3aM04aTKOBaHO BHpileHHs1 wi€i mpoosiemu. Okpemi acrek-
TH TIPOLIECY Tally3eyTBOPEHHS, CUCTEMH IIpaBa 1 PO3BUTKY Ta CTAHOBJICHHS KOMIUICKCHUX Taily3ei
npaBa BUBYAJIM HaykoBi, sik-oT: C. C. Anekcees, B. 1. Aunpeiines, M. 1. baiitin, C. B. boO6poBHuK,
0. O. Bomommn, €. A. Tersman, O. C. 3apxwpkuii, €. II. €srpadosa, M. 1. Kosro0pa,
B. B. Kocrumpkuii, JI. A. Jlyup, T. €. Mypaxosceka, 0. M. O6oporo, A. 0. OrmiiiHuk,
H. M. Ownirerko, O. B. Ilerprrims, [1. M. Padinosud, M. B. LIix, FO. C. Illeminyuenko, O. L. FOumk ta iH.

OnHax, He3BKAIOUM Ha JIOCUTH BEJIMKHUIA Tepeslik HAyKOBHX TIpallb, HEOCTATHIM 3aJIMIIAEThCS
aHaJII3 BIUIMBY II00aJTi3alifHIX IPOLIECIB y CBITI HA PO3BUTOK KOMILICKCHOT €KOJIOTIYHOI I'aiy3i IpaBa.

ToMy MeTOI0 CTAaTTi €: IOCIIAWTH BIUIMB TII00ami3allii Ha PO3BUTOK KOMIUICKCHOI Tramys3i
EKOJIOTIYHOTO TIpaBa.

Bukiaag ocHoBHOro marepiaay. Inei mpo HeoOXimHICTH MIKHAapOXHOTO CIIBPOOITHH-
1TBa y chepl OXOPOHH HABKOJUIIHBOTO IMPUPOTHOTO CEPEAOBHIA BUCIOBIOBAIUCE Y 1913 p. Ha
I puponooxoponHiii MixkHaponHiii koHdepenuii (M. bepH). Xoua mepmum iCTOPUYHHM JIOKY-
MEHTOM Yy cepi MI>KHApOIHO-TIPAaBOBOI OXOPOHM TBAPUHHOTO CBITY NPUHHATO BBaXkaTH [lapu3bky
Konsernito 1902 poky, npucBsueHy npoOieMi OXOpOHH NTaxiB, KOPUCHUX IS CIIIBCHKOTO TOCIIO-
nmapctBa (convention for the protection of birds useful to agriculture) [1].

Y 1947 p. Exonomiunoto 1 ComianbHoro Paoro Opranizauii O6’exnannx Hartiit 6yio cTBo-
peHo €Bpornelcbky ekoHoMiuHy Komicito Opranizanii O6’exananux Hamilf, 10 ocHOBHUX cdep
JUSUTBHOCTI SIKOi HAJIC)KATh CKOHOMIYHHUI aHalli3, HABKOJHUIIHE CEPEIOBHUINE 1 HACENICHI MyHKTH,
CTaTHCTHKA, CTajla CHEPreTHKa, TOPTiBIISA, PO3BUTOK MPOMHCIIOBOCTI 1 MiIIPUEMHHLITBA, J1COMPO-
nykta 1 Tparcmopt [2]. [upoka meta misutbHOCTI 1iei Komicii y cdepi HaBKOJIHUITHROTO cepero-
BUIIIA TTOJISITAE B TOMY, 00 30epiraT HaBKOJIMIITHE TIPUPOTHE CEPEIOBHUIIE 1 30OPOB’S IIOAWHU Ta
320X09yBATH CTANIWN PO3BHUTOK ii AepkaB-wieHiB y Hampsmi [lopsnky aennoro va XXI cromirTrs.
[TpakTH4He 3aBOaHHS MOJISITAa€ B 3MEHIIICHHI 3a0pYJHEHHSI 1JIsl TOTO, 100 3BECTH JI0 MIHIMyMY He-
TaTUBHUI BIUIMB Ha HABKOJMIIHE MPUPOJHE CEPEIOBUIIE i 3a00IrTH MOTIPHICHHIO SKOJIOTTYHUX
YMOB JUIsI HUHIIIHBOTO 1 MPUHJICIIHIX TOKOJIiHb. KOMITET 3 €KOJIOTUHOT MONITHKH CIIPSIMOBYE ITy-
OnivHy BIIAAy BiAIOBITHHUX Jep)KaB Ha (pOpMyBaHHS EKOJOTIYHOI MOJITHKH, PO3POOKY MiKHAPOI-
HOTO €KOJIOTIYHOTO TIpaBa i MATPUMKY MiKHApOTHUX iHimiaTHB. BiH opranizoBye ceminapu, podo-
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4l HapaaW 1 KoHCyapTaTHBHI Micii. [lo 3Hauymux pesynsrariB Komicii Tpeda BimHECTH IPUHHATTS
KouBeHiiii nipo tpaHckopionHe 3a0pyanenns (1979 p.), KoHBeHIil po OLiHKY BIUIMBY Ha HaBKO-
JIMIIHE TPUPOJHE CEpe/IOBHUINE B TpaHCKOpAOHHOMY KoHTekcTi (1991 p.), KonBeHuii 3 oxopoHu
Ta BHKOPUCTAHHS TPAHCKOPIOHHUX BOJOTOKIB Ta MixHapomHux o3ep (1992 p.), KonseHii mpo
TPAHCKOP/IOHHUH BIUTHB NpomucioBux asapiit (1992 p.), Konsenuist npo mpoctym 1o indopmarii,
yd4acTi rpOMaJIChbKOCTI y MIPUHHATTI pillIeHb Ta AOCTYII A0 MPaBOCYS 3 MUTAHb, 110 CTOCYIOTHCS
HABKOJIMITHBOTO cepemosuia (1998 p.).

VY 1948 p. Oy;no CTBOPEHO MIKHAPOIHY OPraHi3allif0 3 METOI 30epeKEHHS MPUPOTHHX
pecypciB — MikHapoauuii coro3 oxoponu mnpupomu (International Union for Conservation of
Nature, [IUCN), craTyTHUMH BUJIaMH AisTIBHOCTI SIKOT € pi3HOMaHITHA JI0TIOMOra CIiBTOBapUCTBAM
Oy/b-SKOTO BHITY MO0 30€peKeHHS 010pi3HOMAHITTS 1 BIIPOBAKCHHS SKOJIOTIYHO YHUCTHX Ta CTa-
JIUX METOJIIB BUKOPUCTAHHS MPUPOTHUX pecypcis [3].

OpnHak cBOTO PO3BUTKY i ifei HaOynu e y apyriit momosuHi XX cT. | Ha cChOrOIHI MOXK-
Ha BECTH MOBY IIPO BHOKPEMJICHHS B MEXax €BPOINEHCHKOTO MpaBa came €BPOIEHChKOro mpaBa
HaBKOJIMIITHBOTO CEPEIOBHUINIA, 10 SIKOTO Tpeda BiTHECTH Ti IPaBOBI HOPMH, 110 BUXO/ISATH 3 «MIXKHa-
POJIHUX JIOTOBOPIB 1 3BMYAiB, IUPEKTHB 1 periamMeHTiB €Bporneiicbkoro Coro3y, HalliOHAIBHUX KOH-
CTHTYIiH, 3aKOHOJJABCTBA, MyHILIUITAJIbHUX ITOCTAHOB, TOCTAHOB, 110 MPUIHATI HAIIIOHAJTHHUMH Ta
MICIICBIMH BUKOHABYMMH ¥ aJIMiHICTPaTHBHUMH OpraHaMU, PIllICHb CYIy 1 3BUYAEBOTO IpaBay [4].

HeoOxigHO HaroJoCcWTH, IO CaMe €BPOICHCHKE MPABO € SBHUILNEM BiIHOCHO HOBHM, SIKE
BUHHKJIO SIK Pe3yJIbTaT PO3BUTKY IaH’€BPOINEi3My, MEPIIUM KPOKOM JO SIKOTO OyJ0 MiIMHCaHHS
Benbriero, Itamietro, JlrokcemOyprom, Hinepnannamu, ®@panriero i ®PH y 1951 p. gorosip mpo 3a-
cHyBaHHs €Bporieiicbkoro 06’eHanns Byrins i crani (EOBC, ECSC — European Coal and Steel
Community), MeToro sikoro Oyiao 00’€HAHHS €BPONEHCHKUX PECypCiB 3 BHPOOHHWIITBA CTajl Ta
BYTLILIS.

YV HayKOBill FOPHANYHIN JTIiTEpaTypi 3a3HAYAETHCS, 110 Ha CHOTOIHI €BporeiichkuM Coro30M,
3B)KAIOUM Ha OKPEMI aCleKTH BUPIIICHHS aKTyaJbHUX MpOOJieM, IPUHHATO WICTh HporpaM Jii
i3 HaBKOIIMIIHBOTO CEPEIOBHUINA, TOMY NPOIOHYETHCSI YMOBHO TOJUINTH BCIO ICTOPIIO PO3BHUTKY
€KOJIOTTYHOTO 3aKOHOJaBcTBa €Bporeiicbkoro Coro3y Ha 1icTh eramis [5]. Mu He Oynemo 3ynuHs-
THCS Ha 3a3HaueHiil mepionu3arii. BoHa He mo30aBiieHa IMEBHUX HEJOMIKIB, 1 HMOBipHillle, Haraaye
PaASHCBKI T’ ATUPIYKH.

Ha namry mymky, OUTBII TPYHTOBHOTO Oyrie epiou3aIlisi, B OCHOBY SIKOT TIOKJIaIeHO KpUTEPiit
3HAUYYIIOCTI TMOJiH, IX KapJUHAIBHUHA BIUIMB HAa T€HE3y HOPMATHBHOIO PETYIIOBaHHS CYCHIIBHHUX
BIJJTHOCHH Y c(hepi IPHUPOJTOKOPUCTYBAHHS T OXOPOHH HABKOJIHIIHBOTO MPUPOIHOTO CEPEIOBHUINA.
V 3B’43Ky 3 MM Tpeba 3a3HauuTH, 0 Y Hepioj Bij MoYaTKy cTBOpeHHs i 10 1972 p. opranu i op-
ranizanii €sponericpkux CriBTOBapruCTB HE MalH y cepi OXOPOHU HABKOJIMIIHBOTO CEPELOBHIIA
YKOJTHO1 KOMITETEHIIii, He BUPINIYBaJIUCh KOMIDICKCHO €KOJIOT1UHI ipobieMu. Bymu nmpuitasTi mume
OKpeMi HOPMH, IIO0 PEryIIOBATH OKPEeMi aCIeKTH EKOJOTIYHHX BiIAHOCHH i MPOBOIMINCH OKpEMi
3ax0IH y I ramysi.

3ayBa)KMMO, 110 1 B MEpII AeCATUITTS AisibHOCTI Opranizamii O6’ennanux Hariii exo-
JIOTIYHI MPOONEMH PIIKO BKJIIOYAJIHMCS 10 TOPSJAKY JIEHHOTO MIKHApPOIHOTO CITiBTOBApPHCTBA.
Opranizatist puaiIsiiia OCHOBHY yBary npo0OieMam eKCIuTyarallii i BUKOpUCTaHHS IPUPOIAHUX pe-
CypciB, MparHy4u, 30KpeMa, 710 TOTo, 100 KpaiHH, [0 PO3BUBAIOTHCS, 3A1HCHIOBAIN KOHTPOJIb HAJT
cBoimu pecypcami. [Iporsarom 1960-x pokiB Oynu yKiIaaeHi HU3KH yToA 3 PodIeMu 3a0pyTHEHHS
MOPIB, 0COOIMBO BHACTIIOK po3iuBy HadTH. BiaToi y Mipy HOSIBH BCe HOBHX CBIT4€Hb ITOTipIICH-
Hs1 HABKOJIUIITHHOTO CEPEIOBHUIIA B II00AILHOMY MaciiTadi 3pocTaia cTypOOBaHICTh MiXKHAPOHO-
TO CHIBTOBAapUCTBA Y 3B’s3KY 3 BIUIMBOM PO3BUTKY Ha €KOJIOTIIO IJIAHETH 1 OJIaromoiryyust JIOHHH.
Opranizanis O6’ernannx Hamiit Oya OCHOBHMM BHpPa3HUKOM CTypOOBaHOCTI IIO/I0 CTaHy HaBKO-
JUIITHBOTO CEPEIOBHIIA i TOIOBHAN MPUOIYHUK «CTIHKOTO PO3BUTKY».

5 gwepBH: 1972 p. (came 11e#f AeHb IPUITHATO BBAKaTH BCecBiTHIM THEM OXOPOHH TOBKIJIIS)
y M. Crokronbem (ILBerist) BinOynocs Biakputts koHdepeniii OOH 3 HaBKOIHUITHBOTO CepelOBHU-
111a, 3a pe3yJIbTaTaMu sIKo1 OyJId yXBaJicHi Ba (QyHIaMCHTAIbHI JOKYMCHTH:

— CroKronbMchKa JeKiapalisi, sika cTaja 0a30BUM aKTOM JUIsi MI>KHAPOIHOTO ITpaBa HaBKO-
JIMIITHBOTO cepefoBuIa. I xoua BoHa Masia OUIBII O THYHNHN, HDK IPAaBOBUH XapakTep, 3HAYCHHS
il Bakko mepeorinuTa. Y Jlekmaparrii Oymo mporoiomeHo 26 HOpM-TIPHHIIAIIB Y chepi eKoIorid-
HUX BiIHOCHH, 30KpeMa IPUHIIAII CyBEPEHHOTO TIpaBa JepkKaB Ha PO3POOKY MPUPOIHUX PECYPCIB
1 BIAMOBINAIIBHOCTI 32 3aBIaHHS IIKOAW HABKOJHUIIHBOMY CepelOBHILY iHIIUX aepkan (ITpuHIwm
21), IpUHIMII CIIIBPOOITHUILITBA y BUpilIEHH] exojoriyHux npoodsem (ITpunmmmnu 22-24), npuHuun
000B’SI3Ky MPArHeHHS ICPKaB 0 HANIIBUINIOTO JOCSITHEHHS JOMOBICHOCTI PO JIIKBIIAIIO 1 TOB-
He 3HUIIEHHS SIEPHOI Ta iHImoro Buay 30poi macosoro 3uumeHHs (IIpuniumn 26) [8].

Jlexnapanisi BU3HaUMIa OCHOBHI HAIPSIMU MIXKHAPOHO-IIPABOBOI OXOPOHN HABKOJIUIITHHOTO
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MIPUPOIHOTO CEPEIOBHINA ¥ TaKUX cepax, SK pallioHaTbHE MPUPOJOKOPUCTYBAHHS, 30epekeHHS
Ha 01aro HUHIIIHBOTO 1 MalOyTHIX MOKOJIHG (GayHu 1 GpropH, MpodiTakTHKa 3a0pyITHEHHS HAaBKO-
JIMIITHBOTO CEPEAOBHIIA, B3AEMO3B 130K OXOPOHH JIOBKIJIIS Ti COLIaIbHO-EKOHOMIYHOTO PO3BUTKY;

— Ilporpama niii, Ha OCHOBI sIKOi OyJI0 PO3POOIIEHO HporpaMy OOH 3 HaBKOJMIIHBOTO Ce-
penosuma (FOHEIT). TpeGa 3ayBakuTH, 110 [lepmia nporpama xiii (1973 p.) akuenTyBana Ha He-
00XiJHOCTI 3MEHIICHHS i 3a00iraHHs 336py,£[HGHH$I HABKOJIMIITHBOTO MPUPOIHOTO CEPeIOBHIIIA,
BIJTHOBJICHHS O€3IIEYHOTO ISt )KUTTS 1 30POB’Sl JTFOMUHHU CTaHY JOBKIJIIAL.

[IpoBenenns CTOKroabpMChKOI KOH(EPEHIIii 3yMOBHIIO TIPOBEACHHS HU3KH HAYKOBHUX JIOCITi-
JUKEHb, sIKi Oynu 3xiticHeHi y 1972 p. «/]Ba Takux q0CiiPKEHHST Mald 3HAYHUH BIUTUB HA PO3BUTOK
MDKHApOJHOTO TIpaBa HaBKOJMIIHBOTO cepenoBuina — «Mexi pocty» (anri.: Limits to Growth,
JIOCHI/DKEHHST Oy/io BUKOHAHE Ha 3aMOBJICHHS Pumchkoro kiryOy) Ta 3BiT «Tinmbku onHa 3emis»
(annn.: Only one Earth, cneniansno po3pobienuii Ha 3amosienHst OOH Tta mpexncraBieHui Ha
CrokroipMcbkii KoH(pepeHtii. Tox 3BiT «TiabKU 0HA 3eMIIsD» BIIEpIIE MiIHSAB MMUTAHHS B3a€MO-
3B 3Ky MK OXOPOHOIO HAaBKOJHIITHHOTO CEPEIOBHINA Ta PO3BUTKOM (30KpeMa, Te3a mpo Te, II0
JIFONICTBO TIOBUHHO B35TH Ha ceOe 3000B'sI3aHHS 3 YIIPABJIIHHS IUIAHETO0)» [9].

Binroni Bei mpiopureTHi Aii €Bporneiickkoro CriBTOBapHCTBa y rairysi MPHPOIOKOPHCTY-
BaHHS 1 OXOPOHH HAaBKOJIMITHHOI'O CEPEAOBHIIA BU3HAYAIOTHCS TaK 3BaHMMH IIporpamMaMH Jiii, sKi
X04Y 1 HE MarOTh 00OB’SI3KOBOI FOPUIUYHOT CHITH, € BKIIMBHM IHCTPYMEHTOM PETYJIFOBAHHS BiHO-
CUH y cepi OXOPOHH JOBKIIIIS.

Sk 3ayBaKyroTh JesiKi aBTOpH, (hopMyBaHHS HOPMATHBHOI MIKHAPOIHO-TIPABOBOI OCHOBU
€Bporelicbkoro Corosy y chepi HaBKOIHUITHBOTO CEPEIOBUILA 3yMOBICHO LIJIOI0 HU3KOK «EKOHO-
MIYHHX, TEXHOJIOTIYHUX Ta MOJIITHYHUX YHHHHKIB Ta MPOIIECIB, 10 BiIOyBarOThCs B €Bpori. Takum
YHHOM, C)epH PETYIIOBaHHS CTBOPIOIOTHCS TA PO3BUBAIOTHCS Y TICHOMY 3B’SI3KY 3 BUHUKHEHHSIM
Ta 3arOCTPEHHSIM MIEBHUX SKOJIOTTYHHUX IPOOIEM: 3’ BIISIETHCS IIEBHA KOJIOTIUHA ITpobiieMa — CTBO-
PIOIOTHCSI HOBI HOPMATHBHO-IIPABOBI aKTH, YW PO3LINPIOETHCS 3MICT IIPABOBOTO PETYIIOBAHHS BIKE
icHy10901 mpenMeTHOT cepm» [5].

UYepes necsith pokiB micis CTOKroabMChKOI jekiapaitii, 28 xostHst 1982 p., [enepanbHa
Acambnes OOH npuiimae BeecsiTHio xaprito npupoau (pesosntoutist 37/7), 10 3arajibHUX MPUHIH-
IiB SIKOIO BiIHECEHO TaKe nojokeHHs. [Ipupoay HeoOXiJHO MOBaXKaTH 1 HE MOPYLIyBaTH ii OCHOBHI
npouecu [10].

HactymHo10 BayXITHBOIO TTONTi€T0 OyI0 CTBOPEHHS 3a iHIMIaTHBOO [ eHepabHOTO ceKpeTaps
OOH y 1983 p. BececBiTHRO{ KOMICIT 3 HABKOJIUIIHBOTO CEpeIOBHINA 1 po3BUTKY. KoMicis 3aoxouye
colialibHi 1 eKOHOMIYHI MEpEeTBOPEHHS, HEOOXIIHI ISl «CTIMKOro» PO3BHUTKY, METa SKOrO IOJIsi-
rae B TOMY, 1100 3a0e3MeYnTH peanbHe MOJINIIEeHHS SKOCTI KUTTS JIIONEH pa3oM i3 30epesKeHHIM
pecypciB st MailOyTHIX TokoutiHb. Kowmicis anainizye peamizauito [lopsaky nennoro va XXI cr. i
IHIMAX yron. BoHa Takok 320X0Uye IiallorT i HAJIAro[PKY€E MapTHEPCHKY CITIBIIPAIIO MIXK YpsIaMu i
OCHOBHUMH TPYyTIaMH, 10 OepyTh y4acTh B IPOIIECi CTIKOTO PO3BHUTKY. 3 METOIO HAJaHHS Aeprka-
BaM JIOTIOMOTH y 300pi 1 TIpecTaBIeHH] JaHUX, HEOOXITHUX IS OI[IHKH JOCATHYTOTO IIPOTPEcy,
Kowmicist po3po0uiia KOMILIEKC MIXXHAPOJHO BU3HAHUX MOKA3HHUKIB CTIMKOTO PO3BUTKY.

VY 1987 p. Beecitas komicist OOH 3 HaBKOJIHUIIIHEOTO CEPEIOBHIIA 1 PO3BUTKY aKIICHTYBaJIa
Ha ITUTaHHI PO HEOOXiHICTH MOIIYKY HOBOT MOJIEJIi PO3BUTKY IIMBLII3aALLil.

VY rpynni 1989 p. I'enepansna Acambiess OOH yxBammia pesosmronito 44/428, o nependa-
YaJia OpraHi3alliro i IpOBECHHS Ha PiBHI ITIaB IEP>KaB 1 ypsAiB CHeMiadbHOI KOH(PEPEHIIii, ITPHCBS-
YeHO1 BUPOOJICHHIO CTPATETii CTIHKOT0, €KOJIOT19HO MPUIHSATHOTO eKOHOMIYHOTO PO3BUTKY IHBiIi-
3anii. Llst pe3osroist cTasia mepenyMoBOr0 poBeacHHs kKoHpepeHiii B Pio-ne-YKaneiipo.

Pobota 3 migroroBku Koudepenuii OOH 1mo HaBKONIWIIHBOMY CEpEeIOBHUINY 1 PO3BUTKY Be-
Jacs Mij| 3arajlbHUM KepiBHUITBOM [ eHepanbHoro cexperapst Mopica Ctponra (Kanazna) nmporsirom
JIBOX 3 TIOJIOBUHOIO poKiB. CTBopenuii B rpyaui 1989 p. cneniansuuii [ligroroBunii komiteT (rososa
—nocon Cinranypy npu OOH Tommi Kox) nposis nepury cecito B cepnni 1990 poxy B Haiipo6i,
npyTy i Tpetio — B 1991 pori B XKenesi i ueTBepTy — B 6epesni 1992 poxy B Hero-Hopky.

VY cknani Komirery nisuin Tpu podounx rpynu. [lepina (romosa — nocon Isenii npu OOH
bo KsesieH) ompaliboByBajia MATAHHS 3aXUCTy aTMocdepu, pecypciB cymri i 0ioaoriuHol pi3HO-
MaHITHOCTI; apyra (ronoBa — nocoi Hirepii mpu OOH Bykap 111aii0) — npo6iemu okeaHiB, MOpIB,
npuOepeXHUX 30H 1 pecypciB MpicHOT Boau; TpeTs (ronosa — mocou Yexocnosakii mpu OOH benpix
Momnnan) —00roBOpIOBaia IPaBOBi, IHCTUTYIIIIHI i OpraHi3alliifHi aCIeKTH.

Ha nnenapuux 3aciganasax [1iIroToB40oro KOMiTeTy HaroJoONIyBajoCs Ha 3araJlbHUX IHTaH-
HSIX, [IOB’SI3aHUX 13 CTAaHOM HaBKOJIMIIHHOTO CEPEOBUILA i CBITOBOI €KOHOMIKH, TIepeaieto TeX-
HOJIOTiH, MeXaHi3MaMu (hiHAaHCYBaHHsI 3yCHJIb IIOJ0 3alIPOBA/KEHHS B )KUTTS PillleHb MalOyTHbOT
Kondepenii. ¥ iioro poboti 6panu y4acts npeactaBHuky Oiibiie 170 kpaiH CBITY, 110 TOTYBaJIH
3araJIbHUMH 3yCHUIUIIMH TPH OCHOBOIONOXKHI JokyMeHTH Kondepenuil: exnapanis Pio no HaBko-
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JHMIIHBOMY CEPEeOBHILY 1 PO3BHUTKY, 3asBa MPO MPUHLUIN [IOOAIBHOIO KOHCEHCYCY IO YIpaB-
JIHHIO, 30€pEeKEHHIO 1 CTIHKOMY PO3BHUTKY BCiX BUAIB JHiciB i [lopsnok menumit Ha XXI cTOMITTSA,
IHTErPYIOUM OCHOBHI 3aBJIaHHS JIFOJICTBA HA PYOEXKi THCSUOIITh.

[MapanensHo inuia pobora crenianbHoro MixypsigoBoro neperopopHoro komitery OOH
(ronoBa — Xan Pirmmept, ®dpanuis) 3 miaroroBkn PamMkoBoi KOHBeHIIT PO 3MiHY KJIIMaTy 1 B MeXax
FOHEII — nag tekcrom KonBeHii npo Oiosnoriuny pisHoMmaHiTHICTS [11, ¢. 5-23].

Pesynprarom xor(pepentii ctano i y3romkeHss [lopsaky neaHoro Ha XXI cT., B siIkoMy 3a-
3HAYAETHCA, 10 JTIOJICTBO «IIEPEKMUBAE BUPIIMIATBHAN MOMEHT CBOET icTopii [12].

[1ix yac 3ailiCHEHHS BIAMOBIAHAX MPOTPaMHUX 3aB/IaHb, BU3HAUCHHUX [1OpSAIKOM AICHHUM Ha
XXI cT., He0OXiTHO MPUILISITH MMiBUIICHY YBary THM OCOOJUBUM OOCTaBHHAM, B SIKUX 3HAXOMSTh-
sl KpalHM Ha TIepexiJJHOMY eTalli.

VY xoBtHi 1991 p., micns meperoBopis, IO TpUBAIM Oiiblle HIX piK, OyJI0 CTBOpPEHO
I'mobanpuuit exonoriunuii poux (FED).

Poborta ®ony 3a1iICHIOETECS B IIECTH TEMAaTHIHHX cepax:

— 0XOpOHa 010JIOTiYHOT PI3HOMaHITHOCTI;

— 3aro0iraHHs 3MiHi KJIiMary;

— OXOpOHA MDXXHAPOJHHX BOJ;

— 3amobiranHs Aerpajamii rpyHTiB (00poTh0a i3 3aIlyCTHHIOBAaHHSM 1 BUPYOKOIO JTICiB);

— 0opoTh0a 3 pyltHYBaHHSIM 030HOBOTO IIAPY;

— BHBIJ 3 00ITY CTIHKHX OpraHiYHUX 3a0pyAHIOBAYiB HAa OCHOBI MiAXO/IB, IO MPHITYCKAIOTh
poborty 3 miciieBuM HaceaeHHsM [13].

BaxBe 3HaueHHS y PO3BUTKY €BPOIEHCHKOTO ITpaBa HABKOJIHMIIHBOTO CEPEIOBUINA MaJO
yxBasieHHs1 23-25 uepBHst 1998 p. KonseHnuii npo poctyn o indopmariii, y4acTb TpoMagchbKoCTi
iJ Yac NPUHHATTS PillieHb Ta JOCTYH A0 NPABOCYIAS 3 UTaHb, IO CTOCYIOThCs NoBKiLIA (Opryc,
Hanis) (mabynma unaHOCTI 30 )0oBTHS 2001 p.). Ykpaina mignucana KoHBEHIi0 PO TOCTYI 110
iH(pOopMaIlii, y9acTh TPOMAICHKOCTI B TIPOIIECi MPUHHATTS PIllICHb Ta JOCTYII JI0 MPABOCYAS 3 TH-
TaHb, 10 CTOCYIOThCs oBKULI (Oprychbky KoHBeHIi10) 25 uepBHst 1998 poky, a BepxoBHa Pana
VYkpainu parudikysana i 6 aumsst 1999 p.

Bxkazana KoHBeHIst Maia BakjIMBE 3HAYEHHS JUIsI PO3BUTKY TaK 3BAaHUX EKOJOTTYHHX
npaB. 30kpemMa, KOHBEHIIisl IPOToJIONIye, 10 «3 METOI CIPHSHHS 3aXHCTY [PpaBa KOXKHOT JIOIUHA
HUHIIITHBOTO 1 MPUIIEIITHIX ITOKOJIIHb )KUTH B HABKOJIHUIITHHOMY CEPEIOBUII, CIIPUATINBOMY IS 11
310pOB’s Ta H0OpoOyTY, KoskHa 31 CTOpiH rapaHTye MpaBa Ha JOCTYII 110 iH(opMarlii, Ha y4acTb Tpo-
MaJICHKOCTI B MPOIECI MPUHAHSTTS PillieHb 1 Ha JIOCTYM A0 NPaBOCYIIS 3 IIUTaHb, 10 CTOCYHOTHCS
HaBKOJIMIITHBOTO CEpPeIOBUINA, BIIOBIIHO 70 ToyioxkeHb 1iel KouseHuii» [16]. [TonoxkeHHs 1bOTo
JIOKyMEHTa 3000B’I3yI0Th CTOPIH-yYaCHHKIB 3a0€3MeUNTH HaJIS)KHE BU3HAHHS 00’ €/IHaHb, OpraHi-
3a11iid abo rpy, M0 CIPHAIOTH OXOPOHI HABKOJIHUIIHBOTO CEPEJOBHIIA, TA HAJIABaTH 1M BiIIOBIIHY
MATPUMKY 1 3a0e3medyBaTH BiAIIOBIHICTE CBOET HAIIOHATFHOI TIPABOBOT CHCTEMH IIHOMY 3000B’ s~
3anHI0. [Ipn ipomy koxHa 31 CTOpiH Mae 3a0e3meunTH, mo0: a) Aep>KaBHI OPraHd Majll y CBOEMY
PO3MOPSHKEHHI EKOJIOTTYHY 1H(OPMALIiFO, sIKa CTOCYETHCS BUAY iX AIsUIBHOCTI, Ta MOCTIHHO ITOHOB-
JIIOBANH 11; 0) OyJ7I0 CTBOPEHO 00OB’SI3KOBI CHCTEMU IS 3a0€3MEUCHHS HAJICKHOTO HAJIXOKCHHS
B Jiep)KaBHI opraHu iHpopmanii Mpo 3amIaHoBaHi Ta 3JiHCHIOBaHI 3aX01H, SKi MOXYTb 1CTOTHO
BIUTMBATH Ha HABKOJMIIHE CEPEJOBHIIC; B) Y BUIAJKaX, IO CTAHOBIATH OC3IIOCEPEIHIO 3arpo3y
JUTS 37I0pOB’ S JIIOAWHU 200 HABKOIUIIHBOTO CEPEIOBHINA, SIKi BHHUKAIOTH B PE3YIBTATi JOICHKOT
JisUTbHOCTI 200 € HACIHIAKOM MPHUPOAHUX SBHIL, BCA 1HPOpMAIis, SKa Moraa O 1aTH MOXIIUBICTH
IpPOMaJICHKOCTI BXKUTH 3aXO0/IB 111010 BiJIBEPHEHHS a00 3MEHILICHHS LIIKOJIH, SIKa MOXKE CTaTH HACi]I-
KOM Takol 3arpo3sH, 1 sika € y po3NOpsHKEHHI JeP)KaBHOTO OpraHy, Ma€ HEraiHO IOIIUPIOBATUCS
cepest WIeHIB rPOMaJICHKOCTI, SIKMX MOTEHIIIITHO TOPKAETHCS 3arpo3a.

Koxen yuyacauk KoHBeHIIT 30008’ s13aHui 3a0e3meuyBaTy, mo0 y MeKax HallioHAJIFHOTO
3aKOHOMIABCTBA MPOIEAYPH HaJaHHS IPOMAICHKOCTI €KOJIOTIYHOI iH(pOopMartlii Oyau mpo3opuMH, a
eKoJtorigHa iHdopMariis Oyia JErKoI0CTYITHOO, CepesT IHIIIOT0, IMIITXOM: a) HaJaHHS IPOMaChKOC-
Ti 0cTarHbol iHpOpMallii Mpo BUAK Ta 00CITH eKoJIOriuHOI iHpopMallii, ika € y po3MopsIKEeHHI
BIJINIOBITHUX JICP)KaBHUX OPraHiB, OCHOBHI YMOBH, 32 SIKHX Taka iH(pOpMAaIlis MOXKe HaTaBaTUCs, i
JIOCTYII JI0 Hel, a TaKoXK Mpo Tpoliec i oTpuMaHHs; 0) opraHizauii Ta 341 CHEeHHS TAKUX MPAKTHY-
HUX 3aXO[IiB, SK: 3a0€3MeUeHHs JOCTYITy TPOMaICHKOCTI IO CITHCKIB, PeeCTpiB ab0 apXiBiB; — BCTa-
HOBJICHHS BUMOT /IO TTOCAIOBHX OCI0 MiATPUMYyBaTH TPOMAJICHKICTh B OTPUMaHHI JOCTYITY /O iH-
(dopmarii; — BU3HaYEHHS KOHTAKTHUX 0Ci0; B) 3a0e3MeUeHHs Oe3IIaTHOTO TOCTYITY 10 €KOJIOTT9HOT
iHpopMallii, 0 MICTUTBCS B CIIMCKAX, perictpax abo apxiBax.

BinmosigHo 10 mosiokeHb KoHBEHIIIT rpOMaIChKICTh OTPUMYE JAOCTYI 10 iH(opMallii, Mae
MOXKJIMBICTh OpaTH y4acTb y MpOLEci NPUHHATTS PillIeHb 1 Ma€ JAOCTYII JIO MPABOCYA/S 3 MUTaHb,
IO CTOCYIOThCS HABKOJHMIIHBOIO CEpeloBHINA, Oe3 AUCKPUMIHALIT 32 O3HAKAMH T'POMAJITHCTBA,

ISSN 2078-3566 17



Haykosuii gichux JJHinponemposcbko2o 0epacagro2o yHisepcumenty enympiunix cnpag. 2021. Ne 2

HAITIOHAIBHOI IPUHAJISKHOCTI a00 MICI[sl MPOKUBAHHS, a ¥ Pa3i IOPUANIHOT 0coOm — 6e3 TUCKpHU-
MiHaIli] 32 03HAKaMH ii 3apPEECTPOBAHOTO MiCIIE3HAXOHKEHHS a00 (PaKTHYHOTO IIEHTPY MiSUTBHOCTI.

BaxnuBHME B acriekTi MpeiMeTa IbOTo JOCIIDKEHHS € MOJMKeHHS 4. 5 ¢T. 5 Oprychkol
koHBeHLIT: «KoxHa 31 CTopiH 311iHICHIOE B paMKaX CBOT'O 3aKOHOJIaBCTBA 3aX0/IU 3 METOIO MOLIMPEH-
HSI, CepeJl 1HII0TO:

a) 3aKOHOJIABUMX aKTiB i JUPEKTUBHUX JOKYMEHTIB, TAKUX SIK CTPATETii, JOKYMEHTH 3 IIH-
TaHb MONITUKH, TPOTPaMH Ta TUIAHM JIiH, 10 CTOCYIOTHCSI HABKOJIIMIITHBOTO CEPEIOBUINA, 3BITH PO
X1J1 TX BUKOHAHHSI, IKi TOTYIOTBCSI Ha PI3HUX PIBHSX JIep>KaBHOT BJIa/IH;

0) MDKHApPOJHUX JOTOBOPIB, KOHBCHIIIN 1 YIOM 3 MUTAHb, 10 CTOCYIOTHCS HABKOJIHUIIHHOTO
CepeIoBUIIa; 1

B) Y BIJIMTOBITHUX BHITAJKaX 1HITMX BAXJIMBUX MIKHAPOIHUX TOKYMEHTIB 3 IIUTAHB, IO CTO-
CYIOTBCSl HABKOJIMIITHBOTO cepeioBuinay [16].

OcTtanHiM acoM Oy HOPMAaTHBHO BPETYIBOBaHI TaKi BaXKIIMBI Ha CHOTOIHI MUTAHHSA, SIK
MTOBOKEHHS 13 TEHETHYHO MOAM(DIKOBAHUMH OpraHi3MaMu, IIOBOKEHHS 3 BIIX0oaaMH i HeOe3mey-
HUMHU XIMIYHAMH PEYOBHHAMH, 3MEHILEHHS IIKIJUIMBUX BUKUJIB B arMocdepy Ta 3a0pyJHEHHs
BoJ. Takuii cTaH MPaBOBOTO PETYIIOBAHHS €KOJIOTIYHUX BIHOCHH Ha PiBHI MDKHApOJHOTO IpaBa
Ma€ TIO3UTHBHUH BIUIMB Ha HalliOHAJIbHE 3aKOHO/IABCTBO JeprKaB-wieHIB €Bponelichkoro Corosy
Ta IHIHUX JIeprKaB, 0 Opaiu 1y ceOe eBPOIEHCHKUI HAIIPSIM PO3BHUTKY, B TOMY YHCII i YKpaiHH.
OpmHUM i3 BOXXITUBUX HANpsAMIB criBmpari €Bpomneiicskoro Coro3y i YKpaiHu € came CiibHe BUpi-
HIEHHS Tpo0IieM y cdepi pallioHaIbHOTO TPUPOIOKOPUCTYBAHHS I OXOPOHH HABKOIUIITHBOTO MPH-
POJIHOTO Cepe/IOBHIIIA.

Tpeba nonaru, mo Ha ceoroxHi npu OOH ¢yHKIIOHYIOTH Oarato MiXKHApOIHHUX OpraHia-
i y cdepi exornorii: Mixknaponae areHTcTBO 1o aromHiit eneprii (MAI'ATE) 3nificHioe mporpamy
«SmepHa Ge3reka 1 3aXHUCT HABKOJHIITHBOTO cepenoBuimay, Opranizariss OOH 3 muTaHHAX OCBITH,
Hayk# i Kynerypu (FOHECKO) miarpumye nporpamy «JIronuna i 6iocdepar, «JIronuHa i fioro HaBKo-
JIMIIHE cepeloBuIe», BeecBiTHs opraHizais oxoponu 310poB’st (BOO3) 3aiimaernest mpobieMaMu
ririeHu, 00poThOM 13 3a0pyHEHHSIM NOBITps, BeecBiTHs MeTeoposoriuna opranizatis (BMO) npuui-
JIsi€ yBary KIiMaTHYHUM TIMTaHHSM, CITy>k01 moroju, BeecBitHs opranizarist nponoBoibersa (PAO).

BucHoBok. MXXHapOTHO-ITPaBOBE PETYITIOBAHHS €KOJOTTYHUX BITHOCHH € CHCTEMOIO IIiIe-
CIPSMOBAHUX Ml cy0’€KTiB MDXKHAPOIHOTO TIpaBa, HALIJICHUX Ha paIliOHAIBHE MPUPOTOKOPHUCTY-
BaHHS 1 OXOPOHY HaBKOJIMIITHHOTO IPUPOJHOTO CEPEIOBUINA 3 METOIO HOTO 30€pEeKEeHHS AJIsl HUHIII-
HBOTO 1 MalOyTHIX IMOKOJIiHB. «3ejicHa EKOHOMIKa» € TPIOPUTETOM isTIBHOCTI €BPOMEHCHKOTO
Coro3y.
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ABSTRACT
Liudmyla Dobroboh. Complex ecological branch of law in terms of globalization. The article
deals with study of the impact of globalization on the development of a complex branch of environmental law.
A significant development of science and technology in the modern world, the relative "development of
the planet" and globalization processes necessitate the solution of qualitatively new scientific and applied problems
and, in particular, the need to take into account the intensive development of world industry, limited natural
resources and environmental requirements. and social mobility. The author has analyzed the most important
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historical events, implementation of international norms on environmental protection to national legislation.

A particular attention has been paid to the development of the idea of environmental protection in
European law in the second half of XX century and the separation within it of European environmental law.

Recently, such important issues as the management of genetically modified organisms, the management
of waste and hazardous chemicals, the reduction of harmful emissions into the atmosphere and water pollution
have been regulated. This state of legal regulation of environmental relations at the level of international
law has a positive impact on the national legislation of the Member States of the European Union and other
states that have taken the European direction of development, including Ukraine. One of the important areas
of cooperation between the European Union and Ukraine is the joint solution of problems in the field of
environmental management and environmental protection.

It has been concluded that the international legal regulation of environmental relations is a system of
purposeful actions of subjects of international law, aimed at the rational use of nature and environmental protection
in order to preserve it for present and future generations. The green economy is a priority for the European Union.

Keywords: globalization, complex branch of law, ecological law, European law.
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AHOTANIA

Birauiii 3aBroponniii, Oser KypaseJib. /[py:kKH€e Bpery/JJl0BaHHS CIIOPY Y NPAKTHLI €BponeiicbKo-
To Cyay 3 MpaB JIOAUHH. 3'COBAHO ICHYIOUI ITIIXOM IPABHUKIB O PO3YMIHHS XapaKTEpHUX PHC, BUJIB Ta
cTpykrypu pimrers Cymy Pamu €Bponw, o yXBaJIOIOTBCS HHM 3 IIJICTaB JPY>KHBOTO BPETYIIOBaHHS CIIOPY
Ta OOTPYHTYBaHHS Ha Iiii OCHOBI aBTOPCHKOTO KOHIIENTY ()EHOMEHIB JIEKJIapallisi Mpo APYKHE BPETYITIOBAHHSI
CHIOpY Ta OAHOCTOPOHHS ACKNIapalis Ypsay. ABTOPOM 311iHICHEHO aHalli3 Ta KPUTUIHE OCMHCICHHS JOKTPHHAIb-
HHUX BHCHOBKIB Ta IOJIO)KEHb HAIlIOHATHFHOTO 3aKOHOIABCTBA 3 MPUBOAY HEOOXITHOCTI BUOKPEMIICHHS PillIcHb
€BpoIneiichKoro Cyay 3 IMpaB JIIOIUHH, 1110 Topsiy 3 moctaHoBamu Cyny Paan €Bponu, miyisiraots 000B's13K0BO-
MY BUKOHAHHIO JIepKaBOIO-yJacHHULe0 KOHBEHIIT PO 3aXUCT NpaB JIFOANHH i OCHOBOIIOJIOXKHUX CBOOOI.

V xoxi nocnimkeHHs1 BectaHoBiIeHO, mo Cyn Paan €Bponw, 3Bakarodn Ha CBOIO CyOCHIiapHY poJb,
JIAIIE TIPOTIOHYE CTOPOHAM BHYEPIATH KOHQIIIKT, AKAI CKJIaBCs, YePe3 MOXKIIMBICTD YKJIQJCHHS TBOCTOPOH-
HBOT yTOJH, HE yXBAIIOIOUH IPH IIbOMY JKOJHNX BIACHHUX IPABOKOHCTATYIOUHX DIilIeHb PO APYKHE BPETY-
JIIOBaHHA CIOPY. AHAIII3 PE30JIIOTHBHOT YaCTHHHU pillleHb €BPONEHCHKOro Cyay 3 MpaB JIIOJUHM, SIKi CTAHOB-
JSITh TIPEAMET PO3IISLY, CBIAYMTH HPO Te, IO 1X yXBaJCHHsS Ma€ Ha METi He BHPILIUTH CIIPaBy MO CYTi, 41
3aCBIIYNTH IOPUANYHHUN (AKT APy KHBOTO BPETYJIIOBAHHS, a BUIYYHUTH CIIPaBY 3 PEECTPy Ha IMiJCTaBi TAKOTO
(axry. Pestomyerscs, mo pimenns CtpacOyp3bKoro Cyuy, sSKi yXBaIIOIOTHCS 3 MMIJACTaB JPYKHBOTO BPETYIIIO-
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BaHHS CHOPY MIXK CTOPOHAaMH, HE € OKpeMHM pizHOBH0M noctaHoB Cyny Pamu €Bporn, a oTKe HE MaroTh X
BJIACTHBOCTEH Ta HE BUKOHYIOTHCS 5K TaKi AepikaBoto-ydacHuIelo KonseHmii. Y 313Ky 3 MM copmynboBa-
HO aBTOPCHKIi Ae(iHILI] MOHATH ASKIapallisl PO APYKHE BPETYIIOBAHHS CIOPY Ta OAHOCTOPOHHS JeKJIaparist
VYpsizy, sIKi IPOMOHYIOTHCS BKJIFOYMTH 10 MOJOXKEHb YNHHOTO 3akoHy Ykpainu "IIpo BUKOHAHHS pillleHb Ta
3aCTOCYBaHHS NPaKTUKU €BPONENHCHKOro Cyay 3 paB JIIOAUHK".

Knrwuosi cnosa: €sponeticokuil cyo 3 npas mroounu, piuierts Cmpacoypszvkoeo cyoy, npaxmuxa Cyoy
Paou €eponu, dexnapayis npo Opysicne 8pe2yniosants cnopy, 0OHOCMOPOHHS dekaapayis Ypaody, sukonants
nocmarog €8poneicvkozo cyoy 3 npas irOUHU, MIHCHAPOOHI 30008 'a3aHH:A Oepacasu-yuachuyi Konsenyii.

Relevance of the research. After the recognition of complaints about violation of rights
and/or freedoms guaranteed by the European Convention on Human Rights (hereinafter — the
Convention), the European Court of Human Rights (hereinafter - the ECtHR) is increasingly
offering their services to the conflict parties to reach a friendly settlement of the dispute, which
is primarily due to the constant increase in the number of complaints to this international judicial
institution, especially from Ukraine.

In this regard, domestic legal science expresses the opinion that there is an independent
variety of legal acts of the ECtHR, namely: decisions on friendly settlement of the dispute and
decisions approving the terms of the unilateral declaration of the Government. Moreover, this idea
was developed in the provisions of Article 1 of the Law of Ukraine "On the fulfillment of decisions
and application of practice of the European Court of Human Rights".

However, the legal nature of such decisions of the ECtHR still remains debatable, as does the
need for their implementation by the respondent State, similar to the rulings of the ECHR.

Recent publications review. The following domestic and foreign scholars have made a
significant contribution to the development of issues concerning the clarifying the peculiarities
of the procedures and mechanisms for the friendly settlement of disputes in the ECtHR:
T. V. Antsupova, M.O. Baymuratov, O.B. Butkevych, S.K. Burma, O.0O. Hrinenko, S.V. Studennikov,
A.Ye. Solokhin, B.S. Mukan and others. However, despite the research already made in this area,
a number of issues remain unresolved, both related to the understanding of the peculiarities of the
decisions of the ECHR, adopted regarding the friendly settlement of the dispute, and the scope of
international obligations of a State Party of the Convention arising in this regard.

The article’s objective is to clarify the existing lawyers’ approaches to understanding
the characteristics, types and structure of decisions of the ECtHR, adopted by it for the friendly
settlement of disputes and substantiate on this basis the author's concept of phenomena "declaration
of friendly settlement" and "unilateral declaration of the Government".

Discussions. From the point of view by S.K. Burma, one of the criteria for distinguishing
the types of friendly settlement procedures in the ECHR is the form of the court decision, which
should be distinguished: a) friendly settlement decision - in the form of a decision or judgment
on the merits; b) decision on removal of the application from the register of cases - in the form
of a decision; c) a decision on a friendly settlement - in the form of a report of the Commission
or in the form of a decision before 1998. This lawyer emphasizes that the practical side of the
implementation of the decisions of the ECtHR on friendly settlement is reduced to the general
and individual measures proposed by the ECtHR in its decisions against Ukraine. The greatest
difficulties, in the authors’ view, arise in the field of eliminating systemic/structural problems in the
legal system of Ukraine, identified by the decisions of the Court [1, p. 130, 180-181].

The analysis of the above allows us to state that the author, defining only one criterion
for the classification of friendly settlement procedures, does not single out any features of the
relevant decisions of the ECtHR. This is confirmed by this scientist's thesis that the respondent state
takes measures of general and individual nature to fulfill the decisions of the ECtHR on friendly
settlement of the dispute, which is typical for the rulings of the Court of Justice of the ECHR. At
the same time we consider ungrounded this scholar’s statement that the decision of the ECtHR on
the merits is a form of court decision, which is friendly settlement of the dispute, because the use
of such a procedure and pursues the goal of exhausting the conflict at the first stage of its detection
and avoiding the full procedure of consideration of the case on the merits.

According to M.O. Baimuratov and O.0O. Hrinenko, the main criteria of the decisions of the
ECtHR on the friendly settlement of disputes in the case against Ukraine should be considered the
criteria provided by international law. At the same time, from the point of view of researchers, the
criteria established by the practice of the ECtHR are important, in particular reflected in almost
all decisions against Ukraine, which describe cases of friendly settlement. These authors include
the following: a direct reference to the ECtHR in the operative part of the decision, namely: 39 of
the Convention (in decisions of September 2012); b) a statement or establishment of the ECtHR
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in the section of the decision "Law" of the fact that the parties to the case have reached a friendly
settlement (in decisions not later than June 2006); c) a statement or establishment of the ECtHR in
the section of the decision "Law" that the achieved settlement is based on respect for human rights
guaranteed by the Convention and its protocols (in decisions not later than June 2006) [2, p. 15-16].

It follows from the above that the European Court of Human Rights has developed its
own approach to the content of decisions taken on the basis of friendly settlement of the dispute.
However, apart from the removal of applications from the register of the ECtHR, decisions such as
legal acts do not have any effect on a State party to the Convention.

It should be noted that the idea of the existence of ECtHR decisions on friendly settlement
of the dispute has its opponents.

For example, O.V. Butkevych emphasizes that Art. 2 of the Law "On Fullfilment of Decisions
and Application of the Practice of the ECtHR" declares mandatory on the implementation of the
decisions of the ECtHR, and Part 1 of Art. 1 of the same Law includes such decisions as the decision
"on friendly settlement in the case against Ukraine".

At the same time, the European Court of Human Rights, as the researcher emphasizes, does not
make a decision on friendly settlement of the case (there is a decision of the Court after communication
or after the admissibility of removing the application from the list of cases on the basis of friendly
settlement by the parties), and the Registry of the Court is involved in this process. Under Article 38 of
the Convention, the ECtHR merely places itself at the disposal of the parties concerned in order to ensure
a friendly settlement of the dispute, and such negotiations are confidential. In this situation, the issue
arises again about what is mandatory in Ukraine, in particular its courts [3, p. 288-289].

A critical understanding of the above statements of lawyers provides grounds for such inferences.

The Declaration on the Friendly Settlement of the Dispute, signed by the State party to the
Convention and the complainant due to the latter's allegation of a violation of Convention rights or
freedoms, is a voluntary agreement between the two parties concluded on a confidential basis. further
consideration of the case by the Court of Justice of the Council of Europe to resolve the conflict that has
arisen at the national level without further consideration by the ECtHR of the case on the merits.

Its conclusion is possible provided that a consensus is reached between the parties on the
following issues: a) the amount of compensation for violations of human rights or freedoms; b) the
obligation of the State to take other specific measures of an individual or general nature in order to restore
the complainant's impaired capabilities guaranteed by the Convention; (c) an obligation on the applicant
not to lodge any complaint against a State Party to the facts of the application and not to request a retrial.

For example, in a declaration of axuryrsan settlement made in the case of Gongadze v. Ukraine
(application no. 34056/02), the Government of Ukraine stated that it was prepared to voluntarily pay Ms
Gongadze EUR 100,000) as evidence of a friendly settlement of the case, which is currently before the
European Court of Human Rights, and that the Government of Ukraine undertakes to take all necessary
measures to continue a thorough investigation into the murder of Mr Gongadze in order to prosecute all
persons guilty of a crime, and will ensure future compliance with the requirements of the provisions of these
articles. Despite the outcome of the investigation, the Government undertakes to ensure that all appropriate
measures are taken in the future to achieve the outcome of this investigation. Accordingly, the applicant
agreed that she would lose the right to make any complaints against Ukraine concerning the facts of the
application and undertook not to request that the case be referred to the Grand Chamber under § 1 of Art.
43 of the Convention after the European Court of Justice has ruled in this case [4].

As S.V. Studennikov emphasizes, since January 2019, the European Court of Human Rights is
testing a new complaint procedure: before the trial, the applicant and the respondent state will be required
to offer a friendly settlement. This is the so-called indisputable (or non-competitive) procedure. The court
believes that it will help reduce the time of the case and allow you to get results much faster.

In general, the new procedure is as follows: after examining the complaint (if it is not
manifestly inadmissible), the Court will invite the applicant and the Government to agree on a
friendly settlement within 12 weeks (send the parties a draft declaration of friendly settlement). The
friendly settlement proposal does not establish that a violation has taken place. If the parties agree,
the court will exclude the case from the register. The implementation of the friendly agreement will
be overseen by the Committee of Ministers of the Council of Europe [5].

For the proper functioning of the above mechanism, the Government of Ukraine has issued a
Resolution of 14.08.2019 Ne 709, the provisions of which stipulate that if the circumstances of the case
and previous case law of the European Court give grounds for predicting the Court's finding of a violation
of the Convention, the Commissioner concluding an agreement on friendly settlement of the dispute
or sending a unilateral declaration and submits this issue to the interdepartmental working group. The
decision on the expediency of concluding an agreement on friendly settlement of the dispute, sending a
unilateral declaration to the Court and its conditions is made by an interdepartmental working group [6].
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This suggests that the Court of Justice of the Council of Europe, given its subsidiary role, only
offers the parties to settle the conflict through the possibility of concluding a bilateral agreement,
without making any own legal decisions on friendly settlement of the dispute. An analysis of the
operative part of the judgments of the European Court of Human Rights, which are the subject of
consideration, shows that their adoption is not intended to resolve the case on the merits or to certify
the legal fact of friendly settlement, but to remove the case from the register on the basis of such a fact.

This position is confirmed by the provisions of Art. 39 of the Convention, part 3 of which states
that in the event of a friendly settlement, the European Court of Human Rights removes the case from
the register, adopting a decision that contains only a summary of the facts and the solution reached [7].

For example, in the decision of the Strasbourg court of 23.10.2012 on the application Ne 20440/06,
filed by G.K. Apalkova v. Ukraine, the Strasbourg Court states that it received declarations of friendly
settlement signed by the parties on 25 August and 10 September 2012, according to which the applicant
agreed to waive any further complaints against Ukraine concerning the facts set out in this application. in
exchange for the Government's obligation to pay her EUR 1,400 (one thousand four hundred euros) in
respect of any pecuniary and non-pecuniary damage, as well as compensation for legal costs to be converted
into the national currency of the respondent State at the exchange rate on the day of payments in exchange
for the Government's obligation to pay her EUR 1,400 (one thousand four hundred euros) in respect of
any pecuniary and non-pecuniary damage, as well as compensation for legal costs to be converted into
the national currency of the respondent State at the exchange rate on the day of payment. any taxes. The
Court takes note of the fact that the parties have reached a friendly settlement and is convinced that such a
settlement is based on respect for the human rights guaranteed by the Convention and the Protocols thereto
and finds no grounds for further consideration of the application. On these grounds, the Court unanimously
decides to strike the application out of its list of cases in accordance with Article 39 of the Convention [8].

We believe that the legal acts of the European Court of Human Rights are similar in legal
nature, which are adopted on the basis of the Government's approval of the terms of the unilateral
declaration, which is interpreted by the Court as a friendly settlement by the parties.

Thus, in the judgment of the Court of Justice of the Council of Europe of 18 December
2012 on application Ne 7635/07 filed by GF Buryak v. Ukraine, the Court noted that on 13
February 2012 and 29 March 2012 it had received a unilateral Government declaration and a
letter from the applicant, in which he accepted the terms of this declaration, according to which
the applicant agreed to waive any further complaints against Ukraine concerning the facts set out
in this application in exchange for the Government's obligation to pay him 100,000 (one hundred
thousand) Ukrainian hryvnias of any material and moral damage, as well as compensation for
court costs, which must be exempt from any taxes that may be charged. The court takes into
account the fact that the parties have reached a friendly settlement. The Court is convinced that
such a settlement is based on respect for the human rights guaranteed by the Convention and its
protocols and finds no basis for further consideration of the application. On these grounds, the
Court unanimously decides to remove the application from the register of cases in accordance
with Art. 39 of the Convention [9].

Conclusions. All the above suggests that the examined legal acts of the Strasbourg Court,
adopted on the basis of friendly settlement of the dispute between the parties, do not constitute
a separate type of judgments of the Court of Justice of the Council of Europe and therefore do
not have their properties and are not enforced as such Convention. In the case of declarations of
friendly settlement or approval of the terms of a unilateral declaration by the Government, it is
correct to speak only of the proper fulfillment by the parties of their obligations under such friendly
agreements and of the existence of ancillary nature of decisions of the ECtHR the removal of
applications from the register on these grounds..

In view of this fact, Article 2 of the Law of Ukraine “On Fullfilment of Decisions and
Application of the Practice of the European Court of Human Rights” needs to be amended, to which
should be added regulatory requirements dispute or approval of a unilateral declaration.

At the same time, the provisions of Article 1 of the above-mentioned legal act must be
supplemented by the following provisions: 1) a declaration of friendly settlement of a dispute is a
voluntary agreement concluded on a confidential basis between the complainant and the state in order to
end a conflict that has arisen at the national level in connection with the latter's violation of convention
and / or human rights, without further consideration by the European Court of human rights of cases on
the merits; 2) a unilateral declaration by the Government is an act by which the Representation Body, in
agreement with an interagency working group, proposes conditions for a friendly settlement of a conflict
between the complainant and the State at the national level related to the latter's violation of Convention
further consideration by the European Court of Human Rights on the merits.
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ABSTRACT

The existing approaches of lawyers to understanding the characteristics, types and structure of decisions
of the Court of Justice of the Council of Europe, adopted by it on the basis of amicable settlement of disputes
and substantiation on this basis of the author's concept of phenomena declaration of amicable settlement
and unilateral declaration of the Government. The author analyzes and critically comprehends the doctrinal
conclusions and provisions of national legislation on the need to separate the decisions of the European Court of
Human Rights, which, along with the rulings of the Court of Justice, are subject to mandatory implementation
by the State party to the Convention for the Protection of Human Rights and Fundamental Freedoms.

Keywords: European Court of Human Rights, decisions of the ECtHR, case law of the Court of
Justice of the Council of Europe, declaration of friendly settlement of the dispute, unilateral declaration of the
Government, implementation of the ECtHR, international obligations of the State party.
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Hapist JABAPEBA®

KaHIUAAT IOPUANYHUX HAyK
(/Ininponemposcokuil OeporcasHuil
yHigepcumem 6HYmMpiuHix cnpae)

OCHOBOITOJIOKHI HOPMATHUBHO-ITPABOBI AKTH
MIZKHAPOJHOI'O 3BHAYEHHS ITPO JOTPUMAHHS ITPABA
HA CBOBOIY TA OCOBUCTY HEJOTOPKAHHICTb:
PETPOCIIEKTUBHUIA AHAJII3

JlocmimpkeHo 3MicT mpaBa Ha CBOOOILY Ta 0COOMCTY HEIOTOPKAHHICTh B OCHOBOIIOJIOKHUX MI>KHAPO/-
HHMX HOPMaTHBHO-IIPABOBHX aKTaX y PETPOCIEKTHBHOMY IUIaHi. 30KpeMa, 3BepPHEHO YBAry Ha PO3KPUTTA CyT-
HOCTi HOpM, SIKi BU3HA4YaIOTh OKpPEeMIi 3acaji IOTPUMAaHHs [paBa Ha CBOOOIY Ta 0COOUCTY HEOTOPKAHHICTh:
HETOPYIIECHHSI [[bOTO TPaBa, KOHKPETHE BU3HAYCHHSI ITi/ICTaB 1 CTPOKIB M030aBiIeHHs a00 0OMEXEeHHS BOJIi Ha
3aKOHHUX ITijicTaBax. HarosiomeHno Ha 3pocTaHHi KiJIBKOCTI 3BEpHEHb 10 €BPONEHCHKOTO Cy/Iy 3 NpaB JIFOIH-
HH, 1[0 CBITYUTH [IPO HEIOCTATHHO PO3BUHYTI CTPYKTYPH 3aXUCTY MPAB JIOJUHHU SIK HA MKHAPOIHOMY, TaK 1
HAIlOHAJILHOMY PiBHSIX.

Knwuosi cnosa: npasa noounu, c6o600a, ocooucma HeOOmMOPKAHHICMb, MIHCHAPOOHI HOpMAMUG-
HO-NPABOI aKMuU, 3aXUC Ma 0XOPOHA NPAG JIOOUHU.

IMocranoBka npodsiemu. J{orprmManHs Oy/Ib-sIKOTO ITpaBa JIOAWHH 1 TPOMaJITHUHA HE3aJIeKHO
BiJ] fior0 MicCIIsl B KiTacH(iKaIliifHIi CHCTeMi Ta 3HAYCHHS JIJIsl JKUTTEBOTO PiBHS KOHKPETHOTO 1HTUBI A
€ TOJIOBHHM 3aBIaHHSM Ta 000B’SI3KOM SIK CBITOBOTO TOBapHCTBA, TaK 1 OKPeMOi epkaBH. ChOrosiHi
Y CBITi 30UTBITY€ThCS KUTBKICT ICPIKaB, SIKi B 0a30BOMY HaIliOHATEHOMY 3aKOHOJABCTBI 3aKJIaIaf0Th
TEPMIiH «IPaBOBa», OJHAK JJISI TOTO, MO0 ISl O3HAKa Halyla CHIIN JJIs KOHKPETHOTO TOJITHKO-Te-
PHUTOPIaJIBHOTO YTBOPEHHSI, 3aXMUCT Ta OXOPOHA KOMIUIEKCY ITPaB JIIOIMHU TOBHHHI OyTH Ji€BHUMHU i
3a0e3MeUYeHNMH PSIOM MeXaHi3MiB. 30KpeMa I1e CTOCYEThCsl 3BEPHEHHS 10 MIKHAPOJHOTO 3aKOHO-
JIABCTBA, SIKE € CTaHIAPTOM JUISl HAI[lOHAIbHUX HOPMAaTHBHO-TIPABOBHX aKTiB, a/pKe Ha HOro 3acanax
KOHCTPYIOIOTh KOmM(iKoBaHi 3aKOHM Ta iHII IMiJ3aKOHHI HOPMATHBHO-NPABOBI aKTH. | PyHTOBHHMIA
aHawi3 (yHIAMEHTAJIbHUX HOPMATHBHO-TIPABOBHUX aKTIB MIXHAPOTHOTO 3HAYCHHS CIiJl TPOBOIUTH
xo4a O JI71s TOTOo, 00 HATOJIOCUTH Ha 3HAYYIIIOCTI 1X /IS PsTy 3aKOHOJABCTB JIEprKaB Ta HEOOX1THOCTI
JIOTPUMAaHHS IMIIEpaTHBHUX HOPM TIPO ITpaBa Ta CBOOOIH JIIOMHU (jus cogens).

AHaniz nyOaikaniii, y IKMX 3a1104aTKOBaHO BHpilmleHHs wiei nmpodsemu. IIpasa nro-
JIMHY, 30KpeMa IIpaBo Ha cBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTh, CTAJM 00’€KTOM JOCIIIKEH-
Hs OaraThoX 1 BITYM3HAHHUX, 1 3apyODKHHX yueHHX, cepen skux I. B. Anrumosa, J[x. bepman,
O.B.Tpumyx, M. C.Kensman, b. O. Kictsaxoscrkuit, B. B. Koneunkos, JI. A. JIyms, C. I1. [Torpe6HsIk,
B. @. Cipenko, II. M. Pa6inoBuy, A. X. Cainos, O. ®@. Ckakysn, O. 1O. Tarapos, B. f. Tamiii,
B. M. Teprumnuk, 0. M. Tonuk, P. b. Tononescokwuii, JI. JI. Ynanosa, B. €. Yupkin, M. ®. Uyna-
xoB, I1. IT. lllnsaxtyH, O. ®. ®punpkwuii, M. . XaBpoHIOK Ta iH.

MerTol0 cTarTi € 1eTaabHUI aHai3 6a30BUX MIKHAPOIHNX HOPMAaTUBHO-TIPABOBUX AKTIB, Y
SIKMX 3aKpIIIICHO 3aralibHi 3acaiyl JOTPUMAaHHs IpaBa Ha CBOOOIY Ta 0COOMCTY HEIOTOPKAHHICTB, 1
Ha OCHOBI OTPUMAaHHUX PE3yIbTaTiB OOTPYHTYBATH 3HAYYIIICTh IIHOTO MPaBa SIK OCHOBOIOJIOKHOTO.

IIpaBo Ha cBOOOAY Ta OCOOMCTY HENOTOPKAHHICTH OCTaHHIM 4acOM MPHUBEPTAE Jeaai
OiibIle yBark HayKOBIIB, 3aKOHO/IABIIIB, MIXKHAPOJHNUX IHCTUTYIIH PI3HUX PIBHIB, 0 3yMOBJIEHO
3HAYHOIO KUIBKICTIO 3BEPHEHbB /10 €BPONEHCHKOTO CYIy 3 IpaB JIIOJANHH IPOMAJISH JIepiKaB, SKi, 3a
TXHIMHU CBIIYECHHSIMH, MOPYLIMIN JOTPUMaHHS [IbOTO OCHOBOIIOJIOKHOTO IpaBa, 3aKpillJICHOrO He
TiJTPKU Ha HAIlIOHATFHOMY, alie¢ i Ha MDKHAPOIHOMY PIBHSX.

Ba3oBoro HOPMOIO € HEMOPYITHICTE MPaBa Ha CBOOOAY Ta 0COOMCTY HEOTOPKAHHICT, IO
3aKpiTUIeHO B 3araibpHill AeKIaparllii mpas JOIWHU, TPUHHATIH ['enepanbHoo Acambneero Oprasi-
3anii O0’eqnanux Hariit (mam — OOH). ApryMeHTyOud IyMKy TpO Te, II0 BKa3aHa JeKJaparlis
€ 0a30BMM JJOKyMEHTOM IO IIHHICTB NPaB JIOAWHH, BapTO CHHUparhcs came Ha i npuidHsTTs [e-
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HepaJbHOI0 AcaMmOIeero, sSika € HafaBTOPUTETHIMNM DKEPEIOM i3 TpaB JIOAWHU. 30KpeMa, I0-
IUTBHAM Oyio O peACTaBICHHS BUIIE3a3HAYEHOTO HOPMATHBHO-IIPABOBOTO aKTa Pa3oM 3 iHIIUMHU
MDKHApOJAHUMH TIaKTaMU TIPO CIIEKTP MPaB JIFOIUHU B PI3HUX cdepax, 30kpema 3 MiKHApOAHUM
OiyuIeM Ipo Npasa JIIONUHM. 3B1JICH BUILIMBAE, 1110 3arajibHa JeKiapailis Ipas JIIOAUHH 3 OTJISy Ha
3MICT 1 ITOXO/PKEHHS MOXKe OyTH 023010 JUIsl BCLOT'0 MDKHAPOHOTO 1 HalllOHAJIBHOTO 3aKOHO/IaBCTBA
y cepi TOTpUMaHHS MpaB JTIOIUHE i TpoMaasHuHA [1].

Kpim mporo, Benmka KidbKiCTh AeprkaB 3aKiIagac OCHOBHI MOJIOKEHHS 3araibHOI JeKIapartii
MIpaB JIOAWHU B HAIllOHAJIbHE 3aKOHOMABCTBO, 30Kkpema B OcHoBHHUH 3akoH. BignosigHo 1o ¢yH-
JIAMEHTAJIbHUX 3aCa/l LIbOTO JIOKYMEHTa CTBOPEHO YMMAaJI0 KOHBEHIIIH, ITaKTIB 1 JOrOBOPIB MiXKHA-
POJIHOTO 3HAUEHHSI, SIKI CTOCYIOTBCSI 3aXUCTY i OXOPOHH TIpaB JIIOMHU. TakuMu HOPMaTHBHO-TIPA-
BOBHMH aKTaMH €:

- JKeHeBchKa KOHBEHILIS PO 3aXUCT MPAB JIFOAWHHU ITiJ] yac 30poitHux koHMmikTiB (1949 p.);

- KoHBeHIIis PO 3aXUCT MpaB JTIOIIMHA 1 0CHOBOTIOIOKHUX CBOOOJ, CKOPOYCHO — €BpOTIEH-
ceka Konsennis 3 npas moanau (EKILT) (1950 p.);

- MiKHapOIHUI MaKT MPO IPOMAISHCHKI 1 TosTiTH4HI mpasa (1966 p.);

- MixHapOIHU# MaKT MPO SKOHOMIYHI, COIialIbHI i KyJIBTYpHI mpaBa (1966 p.) Toro.

Lle HenoBHMI NEpETIiK TOKYMEHTIB, SIKi IPYHTYIOTHCSI HAa TIPHHIUIIAX 3arajibHOI JIeKIapariii
TpaB JIOJMHH Ta 3aXUIIAI0Th IIMPOKHI CIIEKTP T MOMKITMBOCTEH, Cepel sIKUX 1 IPaBo Ha CBOOOY Ta
0CO0HCTY HETOTOPKAHHICTB, SIKE MOYKHA BITHECTH 10 OCHOBHHUX TIPaB i CBOOO/I.

AHauti3 noJI0KeHb 3arabHOi AeKIapaliii mpas JIOAWHHU OyJe HeTIOBHIM 0€3 BU3HAUYCHHS 10~
HATH «CBOOOIA» Ta «OCOOMCTA HEJOTOPKAHHICTHY, IKUMHU HAOBHEHUH ii TekcT. Ciril 3ayBa)uTH,
110 MPaBO Ha CBOOOIY Ta 0COOMCTY HEIOTOPKAHHICTh 3yCTPIYA€THCSI B TEKCTI TOKYMEHTA HE TITbKU
y ct. 3: «KoxkHa JIIo[IiHa Mae TpaBo Ha )KUTTS, Ha CBOOOIY Ta OCOOHMCTY HEAOTOpPKaHHICTEY [1]. ¥V
CT. 2 3a3HaueHo: «KorkHa JIFoiMHa MOBUHHA MaTH BCi IpaBa i Bci cBOOOIH. ..»; CT. 18 Harononrye Ha
TOMY, TII0 «KO)KHA JIFOIMHA Ma€ MPaBo Ha CBOOOY TYMKH, COBICTI 1 pemirii...»; cT. 19 Bka3ye Ha Te,
10 «KOJKHA JTFOJIFTHA MAa€ MPaBo Ha CBOOOY MEpEeKOHAHb 1 BUThHE 1X BHSBICHHS. ..» TomIo [ 1]. To6TO
MIOHSTTS «CBO0OO/Ia» HE 0OMEIKYETHCS OJIHIEI0 CTATTEer0 a00 €IMHUM BH3HAYSHHSM IIpaBa Ha CBOOO-
Iy, BOHO B MIDKHAPOTHOMY ITyOIiYHOMY TIPaBi BUCTYIIA€ YHIBEPCAIBHOK BCEOCSHKHOKO KaTErOPI€lo.
AHAJIOT1YHO JI0 MOHSATTS «CBOOO/a» JOCTAaTHHO IIMPOKUM 32 3MICTOM Ta 00CSATOM € TOHSTTS «OCO-
OmcTa HeOTOPKAHHICTEY», 30KpeMa, BOHA 3aKpilUIeHa y CT. 4 («HIXTO HE MMOBHHEH OyTH B paOCTBi
a00 TAHEBITFHOMY CTaHi...»), CT. 5 («HIXTO HE IMOBHHEH 3a3HAaBaTH TOPTYP, a0 )KOPCTOKOTO, HEe-
JIOJICBKOTO0, 200 TaKOTO, 10 PUHIDKYE HOTO TiTHICTD, TOBOMKEHHS 1 MoKapaHHs...») [1]. Hempsame
IAMOPSIIKYBAHHS ICHY€ MIX ITPaBOM Ha OCOOMCTY HEJIOTOPKaHHICTh Ta HOPMaMH, sIKi BU3HAYAIOTh
HEMOJJIUBICTB O€3I11/ICTABHOTO BTPYYaHHsI B 0COOHCTE I CiMeliHe KUTTS JIIOIUHH, TOPYILCHHS He-
JIOTOPKAHHOCTI JKU'TIIa a00 yecTi ¥ TigHoCTi. Buxoasuw i3 3a3Ha4eHOr0, HaroJIOCHMO Ha IHPOKOMY
po3yMiHHI AediHiNil, HaBEACHUX y 3arabHil IeKIaparii mpaB JTFOIHHU.

VY TIyMa4yHOMY CIIOBHHUKY PO3KPHUTO HOHATTS «CBOOOIa» IEKIIbKOMAa BU3HAUYCHHSIMH, OJTHAK
HAOIIBII BIYyYHOIO, HAa HAIIYy AYMKY, € Taka aedinimisa: «Pimocopcrka KaTeropist — MOXKINBICTh
BUSIBY CY0’ €KTOM CBOET BOJII B YMOBaX YCBIJOMJICHHS 3aKOHIB PO3BUTKY IPUPOIH 1 CYCIIILCTBA»
[2]. Tak, mpaBo Ha cBOOOY OXOILIIOE 3HAYHY KiIBKICTh OCOOUCTHX, TOMITHYHNX 200 EKOHOMIYHUX
MOXKJIMBOCTEH JIIOMIMHN peajli3yBaTH CBOIO BOJIO HAJEKHUM YMHOM. TIyMayHUH CIOBHHK TOJAE i
BU3HAUCHHS MOHATTS «HEIOTOPKAHHICTB» — LI «TapaHTis BiJl YCSIKHX MOCSTaHb 3 OOKYy KOro-He-
oyme» [3]. JI. A. I'puropsiH BBakae, 10 HETOTOPKAHHICTE OCOOM TONIATA€ B 3aXWCTI JIOIMHA HE
TIJTBKHU BiJl HE3aKOHHUX Ta HEOOTPYHTOBAaHMX apellTiB i 3aTpUMaHb, aje W B3araii BiJ YCUIIKHX
HENpaBOMIPHUX TOCSTaHb Ha ii cBOOOAY, XKUTTS, 3M0POB’s1, MaitHO, YecTh a0o rixHicTs. HaykoBelpb
c(hopMyITIOBaB IyMKY, 110 HEJOTOPKAHHICTH 0COOM — Iie 3a0e3IeucHHs BCiX BHSIBIB CBOOOIM 3a
yMoBH ii ImpaBoMipHOi OBeiHKY [4]. 3Bakaroun Ha BKas3aHe, MiJICyMy€eMO, 110 MIPaBO Ha CBOOOIY
Ta IIpaBO Ha OCOOMCTY HEJOTOPKAHHICTH TICHO Mi’K COOOIO ITOB’s3aHi i CTAaHOBJIATH ICBHY MOJICIb,
3aCHOBaHY Ha 3B’SI3Ky «MOKJIUBICTh — 3a0€3MEUEeHHS MOXIINBOCTI». Lle IpaBo € KOMITJIEKCHUM Ta
OCHOBOIIOJIOKHHM, @ TAKOXK HAJIEKHUTH 10 OCOONUCTHUX IpaB JIIOAUHY 1 POMaJIiHAHA, TOMY MiCTHTb-
Csl HE TUIbKM B HOPMATHBHO-NPABOBUX aKTaX MIKHApPOJHOTO 3HAYCHHs, ajie i y Hal[lOHAJILHOMY
3aKOHO/IaBCTBI TIEPEBaXKHOI OIBIIIOCTI KpaiH CBITY.

He MeHIm BaJIMBUM JTIOKYMEHTOM Y cdepi 3a0e3reueHHs paB JIIOJUMHN Ha MIKHAPOIHO-
My piBHI € MiKHapOIHHIA TTAKT IMPO TPOMAISHCHKI 1 MONITHYHI TIpaBa, CXBaJcHUN [ eHepatbHOIO
Acambmeero 16 rpyaas 1966 p. [TakT mporosonye MUpOKUil MEpetiK MpaB JIIOAWHH, SKi TOBHHHI
3a0e3meyyBaTH 1 IKHX MAaroTh JOTPUMYBATH BCi IEPKaBH, i1 IOPUCIUKITIEIO TAa B MEXKaxX TEPUTOPIT
SKHUX repeOyBatoTh 0coOH, MOB’sI3aHi 3 JIEP)KABOIO CTIHKUM IPABOBHM 3B’SI3KOM. 30KpeMa, y CT.
9 Ilakty oxpeciieHO MpaBo Ha cBOOOAY Ta OCOOHMCTY HEIOTOPKAHHICTH, SIKE ITOJISIrac B TOMY, IO
«HIKOTO HE MOXXe OyTH MiJIaHO CBaBUILHOMY apemTy abo TPUMaHHIO Mij BapTolO... HIKOTO He
Moske OyTH 11030aBICHO BOJI HE 1HAKIIE, K HA 3aKOHHUX MIJICTaBaX. .. HPOTATOM PO3YMHOIO CTPOKY
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abo Ha 3BiTEHEHHY [5]. [lomana mpaBoBa HOpMa BH3HAYA€ TIPOTUIIPABHUM CBaBITHHUN apemT abo
TPUMaHHS ITi BAPTOIO, OJJHAK BIAIIOBIAHO A0 P03’ sicHeHHs KOMITETy 3 mpaB JIOIMHMU SBHA HE3aKOH-
HICTh MOPYIICHHS MpaBa Ha CBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTh XapaKTEPU3YETHCS I O3HA-
KaMHU HEJJOPEYHOCTI, HECIPaBEIIMBOCTI, Hellepea0adyyBaHOCTI TOIIO. Tak, B aHami3oBaHOMY [lakTi
TIOPSIT 13 IIMM 3aKPIMJICHO 3HAYHUH TIepertiK CBOOO JTFOANHH, SK-OT: «CBOOO/A IEPECyBaHHsI. .. CBO-
6oma BUOOPY MICIISI TPOJKUBAHHS. .. CBOOOIA JYMKH, COBICTI 1 peirii... cBo0oaa IIyKaTH, OIepiKy-
BaTH 1 MOMIMPIOBATH Oynb-sAKy iH(opMarliro (3 HAKIAAEHHSAM 0COOIMBHUX 000B’S3KIB Ta 0COOIHUBOT
BiNoOBigabHOCTI)» TOmmo [5]. TemaTHka rpoOMagsTHCHKUX MPaB y bOMY JOKYMEHTI POSKpHTa Hafl-
3BUYAITHO IIMPOKO, TOMY IO KOXXHA MPABOBA HOPMa nepegoayae OKpeme MPaBo 3 PO3’ICHeHHAM
HOT0 3aCTOCYBAHHS, MICTUTBCSI TAKOXK 1Hq)opMau1ﬂ 1 PO BUHSTKH, SIKi CTOCYIOTHCSI IEBHOTO I1PaBa,
TaK 3BaHi BUIAJKH 0COOIMBOI BIIMOBIAAIBHOCTI.

KoHBeHI1is Tpo 3aXHCT MpaB JIIOAWHH 1 OCHOBOIOJIOXKHHUX CBOOOJI IOCUTh TPUBAIIMI Hac 3a-
JUIIAETHCS 0a30BUM TOKYMEHTOM JUTA TiSUTBHOCTI y chepi mpaBocyais €EBPOIEHCHKOTO CYAY 3 IpaB
JIOMHY, TOMY aHami3 1i OKpeMHX HOPMATHBHHX TOJOKCHb 3HAWIIOB BiTOOpaXCHHS B 0ararbox
HayKOBHX Ipalsix Ta AoKkTpuHax. [IpaBo Ha cBOOOLY 1 0COOMCTY HEIOTOPKAHHICTh SIK OCHOBOIIO-
JIOKHE 3aKJIaeHo y cT. 5 KoHBeHIi1 Ta pa3oM 3 IHITMMHU HOPMaMH, SIKi CTOCYIOTBCS ITpaBa Ha KUTTS
(ct. 2), 3a00opoHu KaryBaHHS (CT. 3), 3a00pOHHN padcTBa Ta MPUMYCOBOI Ipatli (CT. 4), yTBOPIOE Ipa-
BO3aXHMCHUH KOMIUIEKC i3 IIMPOKKM J[ialla30HOM IHIINX 0COONCTHX TpaB [6]. AHaui3 oyoxeHb 3a-
TaBHOI IeKJIapariii mpaB JIOIIMHA Ta 11 HOPM, IO TPOTOJIONTYIOTh HETIOPYIIHICT IpaBa Ha CBOOOIY
Ta 0COOMCTY HEAOTOPKAHHICTh, IEMOHCTPYE MEBHUN 3B 530K MiX 3araibHOIO JEKJIApaIi€io mpaB
monuHu Ta KOHBEHIIIEIO PO 3aXUCT MPaB JIFOAWHHU 1 OCHOBOIOJIMKHUX cB0OOA. CT. 5 KoHBeHIIil
(«KorkeH Mae ipaBo Ha CBOOOJY Ta 0COOMCTY HEIOTOpKaHHICTh. Hikoro He Moske OyTH 11030aBIeHO
cB00O/M, KpiM [TIEBHUX | BUIIA/IKIB 1 BIIMOBIIHO 70 MPOIEAYPHU, BCTAHOBICHOI 3aKOHOM. . .») TIOXO-
JMTH BiJl CTHCIMX HOPM 3arajibHOI JeKiapalii Ipas JIOAWHH Ta OibII PO3MINPEHHX, OJAHUX Y
MixkHapOIHOMY TTaKTi PO TPOMAISHCHKI 1 TOMiTHYHI mpaBa. LLnsxom OiibII AeTaTbHOTO PO3TIIS-
JIy HOPMH TIpO 3a0e3MeUeHHS ITpaBa Ha CBOOOAY Ta 0COOMCTY HemoTopKaHHICTs KoHBeHIIIT MoykHA
BCTaHOBHTH, LIO Y CT. 5 i3 3arajbHoOi 3a00pOHM CBaBUILHOTO 11030aBICHHS CBOOOIM BUOKPEMIICHO
BUYEPITHHUIA MEpeTiK BHUIIAJIKIB, SIKi € BUHSATKaMH JIJIsl T1030aBJIeHHs CBOOOAN HA 3aKOHHHMX ITiJCTa-
BaX. 30KpeMa, J10 TaKUX ITiJICTaB HaJIEKaTh:

a) 3aKOHHE YB’SI3HEHHSI 0COOH ITiCIIS 3aCy/KEHHS 11 KOMIETEHTHHM CYZOM;

0) 3akoHHUI apemT abo 3aTpuMaHHSI 0CcOOM 32 HEBHKOHAHHS 3aKOHHOTO IPHUIHCY Cyay abo
JUTS 3a0€3TeYCHHS] BUKOHAHHS Oy/Ib-SKOTO 000B’SI3KY, YCTAHOBIEHOTO 3aKOHOM;

B) 3aKOHHHUH apemT abo 3aTpUMaHHs 0COOH, 3IHICHEHE 3 METOI TOMPOBAIKCHHS i 10 KOM-
MIETEHTHOTO CYJJOBOTO OpraHy 3a HasBHOCTI OOIPYHTOBAHOI MMiI03pH Yy BUMHEHHI HEIO MPaBOIOPY-
HIeHHs a00 SKII0 OOIPYHTOBAHO BBAXKAETHCSI HEOOXITHUM 3al00IirTH BUYNHEHHIO HEIO NPaBOIOPY-
[IECHHS YH ii Breyi micjs Horo BUNMHEHHS,

T') 3aTpUMaHHS HETOBHONITHROTO HA ITIJICTaBl 3aKOHHOTO PIIICHHS 3 METOI0 3aCTOCYBAaHHSI
HaISII0BUX 3aXO0/1B BUXOBHOTO XapakTepy a00 3aKOHHE 3aTPUMAHHS HETIOBHOJITHBOTO 3 METOIO
JIONIPOBA/KEHHSI HOTO JI0 KOMIETEHTHOTO OpraHy;

I') 3aKOHHE 3aTpUMaHHs 0Ci0 JuIsl 3aro0iraHHsI MOIUPEHHIO 1H(EKIIHHNX 3aXBOPIOBaHb, 3a-
KOHHE 3aTPHMaHHs IICUXIYHO XBOPHX, aJIKOTOJIIKIB 00 HAPKOMaHIB 41 OpOJIST;

) 3aKOHHUH apemT ado 3aTpUMaHHs 0CO0U 3 METOFO 3art00IraHHs 11 HEO3BOJICHOMY B’ 1311y
B KpaiHy 9u 0co0H, MO0 SIKOT MPOBAAATh MPOIEAypy Ienoprarlii abo ekcTpaaniii [6].

VY 1. 1 ct. 5 Takok HasBHA BUMOT4, 00 AeprkaBa mo30aBisiia cBOOOIN 0co0y TUTBKH «BijI-
TMIOBIJIHO /IO TIPOLIE/IyPH, BCTAHOBJICHOI 3akOHOMY. LIsi BUMOra oOMexye MOBHOBaYKCHHSI JIepKaBH,
TOMY IIIO B TIPaKTUL €BpONeHCcHKOT KOMICIT 3 IpaB JIIOMHU Ta €BPOINEHCHKOTO CyIy 3 paB JIOIN-
HU YITKO BCTQHOBJICHO, II0 TEPMIH «3aKOH», BUKopucTtanuii y KonBeHii, He 03Ha4a€e BHKIIOYHO
BHYTPILIHI 32aKOHO/IABY1 Ta IMiJ3aKOHHI aKTH, @ Ma€e OLTBII MHUPOKUIT Ta 00’ €KTUBHUH 3MicT. Y BH-
TIAJIKy, KOJIU JieprKaBa 1mo30aBisie cBoOoan (izmaHy 0cody Ha OUIBIINI CTPOK, aHIXK Iie epeadaye-
HO BHYTPIIITHIM 3aKOHOZABCTBOM, TaKe MO30aBICHHS CBOOOAN MOPYITy€e KOHBEHIIIHHE MOI0KEHHS
[7]. KoHBeHI1ist 3aKpiIUIIOE MIPaBO Ha CBOOOMY Ta OCOOMCTY HEIOTOPKAHHICTH SIK OCHOBHY 11CHO
JIEMOKPATU3MYy, 3a0C3ICUCHHS 3aXKUCTy MpaB JIFOIMHU B YMOBaX I100ati3allii, OCKiIbKH HasBHICTh
MIPAaBO3aXMCHHUX IOJOKECHb Y HAI[lOHAJLHOMY 3aKOHO/ABCTBI Oy/b-SKOi AEp)KaBH € CBIIYCHHSIM
JOTPUMaHHS HEI0 BEKTOpa 3acajl BEpXOBEHCTBA IpaBa i 3akoHHOCTI. [0 TakMX Jep>kaB ChOTOJHI
MOYKHA BITHECTH 1 YKpaiHy, Ka IPOTOJIOIIYE IIpaBa i CBOOOIHN JTIOIMHH 1 TpOMaIsTHHHA HAHBHUIIIOO
IIHHICTIO BIAMOBIIHO 10 KOHCTI/ITyI_Ill VYkpainu [8].

Haf{BHICTB BUHATKOBUX H]I[CTaB JUIA 3aKOHHOT'O l'[O36aBJ'[eHH${ CBO6OI[I/I BUKJIIFOYHO B paMKaX
nepenoaueHol 3aKOHOM IIPOLIEAYPH CTAJIO JIETEPMIHAHTOM TOTO, 10 €BPONEHCHKHUI CyJ 13 TIpaB
JIIOJIMHU KepyeThcst HopMaMu KoHBEHIIIT il 4ac po3misy 3asiB IPOTH JIEprKaB, SIKI IOy CTHIIH TO-
PYIICHHS THX YM IHIINX IPaB JIOAWHK. TakoX Ha mosioxkeHHs: KoHBeHIIT OpieHTYIOThCS Cy0’ €KTH

ISSN 2078-3566 27



Haykosuii gichux JJHinponemposcbko2o 0epacagro2o yHisepcumenty enympiunix cnpag. 2021. Ne 2

MDKHApPOAHOTO TpaBa I/l 9ac yKJIaJaHHs HAI[lOHATBHUX HOPMATHBHO-TIPABOBHX aKTiB.

o okpemoi 3mictoBHOi yacTuHu cT. 5 KoHBeHIii BapTo BigHEeCTH II. 2-5, sIKi OKpec-
JIOIOTH 3arajibHi aCIeKTH MPOLEAYPH 3aKOHHOTO M030aBlieHHS! 0coO0Hu cB0OOAM (3aTpUMaHHS,
3aapemityBaHHs abo yB’s3HeHHsI To1o). Cirijl 3ayBakuTH, 1110 BOHH HOCSTH 3/1€01IBIIOTO PO~
LecyaJbHUN XapakTep, TOMY 3BEpHYBIIHCH O KPHUMIHAJIBHOTO MPOIECYaIbHOI'O 3aKOHOJAB-
cTBa YKpaiHH, MOXEMO IPOCIiAKYBAaTH HAsBHICTH BHUINEHABEACHHUX EJIEMEHTIB IPOIEIypU B
KpuminansHOMy mporecyanbHOMy Komekci Ykpainm (mami — KIIK VYkpainm). 3okpema, i3 1.
2 KouBeHIii npo HEOOXIAHICTh HETaHOTO MOIH(MOPMYBaHHS 32apeHITOBAHOrO MPO IMiJCTaBU
apemTy i Oyab-sKi 3BUHYyBaueHHs, BACYHYTI IPOTH HbOTO, Kopeuntoe 4. 3 cT. 42 KIIK Ykpaiuu,
y SKiil HaJJaHO TIepeltiK MpaB I11103pI0BAHOr0, OOBUHYBAYEHOT0, 30KpeMa «3HATH, Y BUMHEHHI
SIKOTO KPUMIHAJIBHOTO MPaBOIMOPYIIEHHS HOTo Mif03pI0I0Th, 0OBUHYBAYYIOTh...» (1. 1); i3 mI.
3 KouBennii, fika 3aKpiIuIIoOe, M0 «KOXKEH, KOr0 3aapeIiToBaHO ad0 3aTpUMaHO 3T1IHO 3 MOJIO-
JKEHHSAMH MIAMYHKTY «C» MyHKTY | Ii€l cTaTTi, Ma€ HEeraifHO MOCTATH Mepe]] CYIASI0 YH 1HIIOI0
M0CaJ0BOI0 0CO00I0, SKii 3aKOH HAJla€ TMPaBO 3IHCHIOBATH CyAOBY Blady, i HoMy mae OyTH
3a0€3MeYCHO PO3MIS CIPABU CYIOM YIPOJOBK PO3YMHOIO CTPOKY abO 3BUIBHEHHS IiJ| Yac
MPOBaKEHH», KopentotoTh cT. 210-211 KIIK Vkpainu, y sikux 3a3Hau€Ho, 110 yIOBHOBaXKe-
Ha ciry’)k00Ba ocoba 3000B’s3aHa TOCTaBUTH 3aTpUMaHy 0co0y 10 HaWOIMKYOTO MiApO3iny
OpraHy J0CYJOBOTO PO3CIiAyBaHHs, ¢ HETAHHO PEECTPYIOTH TOUHHUI Yac (TOANHY 1 XBHJINHH)
JOCTABIICHHS 3aTPUMAHOTO, a TAKOXK 3aTpUMaHa 0e3 yXBaju CIiA90ro cyaai ocoba HE mi3Hime
60 ronuH 13 MOMEHTY 3aTpUMaHHs MOBUHHA OyTH 3BiJIbHEHA a00 JOCTaBIIeHA J0 CYIy ISl PO3-
ISy KJIOTIOTAaHHS PO 0O0paHHs CTOCOBHO Hel 3amo0ixHoro 3axoay Toiio [6; 9]. Kpim mporo,
y 1. 3 ct. 5 KoHnBeH1ii BKa3aHo, 10 pO3IJIsi/L CIIPABU MOTPIOHO 3iHCHUTH BIIPOAOBK PO3YyMHOTO
CTPOKY, SIKHH OJHO3HAYHO HE BH3HAYEHO. 3 OMISAIY Ha [I€ KOKCH 3aKOHO/IAaBElb CaMOCTIHHO
BHM3HAYAa€ 3araJbHUN CTPOK 3aTPUMaHH 0COOM, BUXOASYN 3 BAMOT 3aKOHHOCTI, JOLIIBHOCTI Ta
cmiBpo3mMipHocTi. Y unaHOMY KIIK Vkpainu meil cTpok He MOXe MEepeBHIyBaTH 72 TOAHH i3
MOMEHTY 3aTPpUMaHHs 0CO0u 0e3 yXBaiu ciiiagoro cyai [9].

AHaNoriyHo 70 nmpoaHayizoBaHUX MyHKTIB cT. 5 KouBeHuii icHye kopemsiuis Hopm KITK
VYKpaiHu 3 IHIIMMH ITyHKTaMH, SIKI CTOCYIOTBCS BiJIIIKOyBaHHSI 30MTKIB MOTEPIIJIOMY BiJ apeiTy
a00 3aTprMaHHS 3a BiJICYyTHOCTI OOIPYHTOBaHMX ITiJICTaB /s 030aBICHHs CBOOO/IH Ta IHII[IFOBaH-
HSI IPOBADKEHHS PO BCTAHOBJICHHS (haKTy HE3aKOHHOTO 3aTpUMaHHS To1o [6; 9].

TakuM 9uHOM, 0a30BOIO MIiACTABOIO IS IMO30aBJIE€HHS CBOOOAHW BiAMOBIAHO 10 CT. 5 KoH-
BEHIII1 € 3aKOHHICTh, BUYEPITHUHN MEPEIiK MiACTaB, HaBeAeHuH y 4. 1 ct. 5 KoHBeHIlii, 10cTaTHBO
OOTPYHTOBAaHHH 3aKOHHUMH TIPOLIETyPAMH TOLIO.

Ormsit TeHe3n mpaBa Ha CBOOOJY Ta OCOOMCTY HEAOTOPKAHHICTH JIOLUUIBHO MPOJIOBKUTH
IIJISIXOM 3BEPHEHHS 10 HU3KH HOPMAaTHBHO-TIPABOBHUX aKTIB, Y SKHX BOHO 3aKpiIJICHE Ta HAJIEKHAM
YIHOM OOIpyHTOBaHE. 30KpeMa, 0 TAKUX HOPMATHBHO-IIPABOBHUX AKTiB BAPTO BiAHECTH:

- MinimaneHi ctaagaptai npasmia OOH moBomkerns 3 B’ si3usMu (1955 p.). Y nokymeHTi
MpaBo Ha CBO60}Iy i OCO6I/ICTy HelIOTOpKaHHlCTB BHCBITJICHO B HOle sKa mependadae 000B’s3-
KOBY pEECTpalliio B )KypHaJi BilloMocTel npo B "S13Hs1, 30KpeMa JIeHb 1 TOJMHY HOro mpuoyTTS, a
TaKOK TOYHHUH Yac HOro BUXOMY 3 Micus yB’si3HeHHs. KpiM 1boro, y Tiii ke HOpMI 3ayBakeHO, 110
YKOJTHOTO B’SI3HSI HE MOYKHA IIPUHMATH 10 B’si3HULI Oe3 odimifHOro Hakasy. 3 oLy Ha Te, o 1ei
HOPMAaTHUBHO-TIPABOBHI aKT Ma€ MDKHApPOJHE 3HAUYCHHS Ta y3arajbHIOE MiJCTaBy Ul TPUHHATTSI
YB’SI3HEHUX 0Ci0 CIO0BOM «O]ImiHHUI Hakas3y, MiJ TaKUM CIOBOCIIONyYEHHSIM MO)KHA PO3YMITH
Oynb-sikuii O(QIIIHHUI JOKYMEHT, BUJIAaHUI YIIOBHOBKEHOIO Ha T€ CIY)XO00BOIO 0CO00I0 BIMOBII-
HO JI0 3aKOHO/IaBCTBA, CITy’KOOBOTO 200 MPOLIECYaIbHOTO XapakTepy Tomio. Takox y MiHiMambHUX
CTaHAAPTHHX IPaBWIAX IMOBOJDKEHHS 3 B SI3HSAMU PO3KPUTO MOHSATTS CBOOOM LIISIXOM 3BEPHEHHS
yBard Ha JOTPUMAaHHS CBOOOIH 0COOMCTOCTI B MicIisiX yB’si3HEeHHs [10];

- Konekc moBeniHkH mocaioBux ocib i3 miarpuManHs mpaBonopsaky (1979 p.). Leit Hopma-
TUBHO-TIPABOBHI akT MpUHHATO 34-10 cecieto I'enepanpaoi Acambiei OOH, BiH MiCTHTB TTOIOXKEH-
HS1 TIPO MIJATPUMAHHS TPABOIIOPSIIKY TOCAIOBUMH 0CO0aMH 3 ypaxXyBaHHSIM 00OMEXYBaIbLHUX HOPM
y ctepi 3axucty npas jgroauad. Crarti Komekcy MicTsTh BUMOTH 10 MTOCAI0BOI 0COOM 3axXHIATh
IpaBa JIIOIUHM, 30KpeMa IIPaBO Ha IOBary JO JIOJACHKOI TiIHOCTI, IPAaBOMIPHOTO 3aCTOCYBAaHHS
CHJIM y BHIQJIKy KpaHbOT HEOOX1THOCTI, a TAKOXX CBOOOIM Ta 0COOMCTOI HEOTOPKAHHOCTI, TOOTO
B I[bOMY JOKYMEHTI BHCBITJICHO 3aXHCT 1 OXOPOHY OCHOBOIIOJIOKHHX IPaB JIIOAMHU. BOavdaeTbcs
1o0y0Ba MIEBHOI B3a€MO3aJIC)KHOCTI: 3aXUCT 1 OXOPOHA OCHOBOTIOJIOXKHUX ITPAB JIFOAMHI HEMUHYYE
CIIPHYHHSIE MTPOTEKI[II0 BCHOTO HIMPOKOTO CIIEKTPY TpaB i CBOOO JIFOMHY 1 rpomazsinuHa [117];

- 3BiJ] IPUHIIMUIIIB 3aXUCTY BCIX OCI0, SIKi MiJIAI0THCS 3aTPUMAHHIO YU YB’ I3HEHHIO Oy/Ib-SIKUM
yuHOM (1988 p.). AHasIOri4HO 110 HOPMATHBHO-TIPABOBHX aKTiB, HpHﬁHHTHX paHiiue, 3BiJ1 IPUHIHIIB
HAroJiolye Ha CyBOpOMy JOTPUMaHHi TPOLE/lyPH 3aTPUMAHHS Ta YB’A3HCHHS ocobw, JIOTPHMAHHsT
OCHOBOMOJIO)KHHX TTPaB 1 CBOOOI JIFONWHY 1 TPOMa/ITHUHA, a TAKOX Yy 0ararbo0X HOpMax BTLIIOE Ipa-
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BO Ha CBOOOIY Ta OCOOWCTY HEIOTOPKAHHICTH, 30KpeMa IIOI0 HAsBHOCTI OMIIiifHOTO HOKyMEHTa
PO YB’sI3HEHHSI, TMIJICTaB, PO3’sICHEHHS TIpaB YB’ ss3HeHOMY Tollo. Tak, y JJOKyMeHTI MOJIaHO MepetiK
paB yB’SI3HEHHX, SIKUX MAIOTh JOTPHMYBATH YIOBHOBa)KEHI CIIy>KOOBI 0COOM yCTaHOB TiepeOyBaHH:I
yB’SI3HEHHX, a TaKOX Ti, XTO 3/1IHCHIOE JI0CY/I0BE PO3CIIiyBaHHs a00 pO3IVIsiA CIIpaBH TowIo. Buxos-
YH 3 TIPOBEACHOTO aHaJi3y, MO)KEMO CTBEP/IKYBATH, 110 3Bi I TPUHIIUITIB € PO3IIMPEHOI0 Bepciero Mi-
HiMaNbHAX cTaHAapTHHX npaBui OOH moBomKeHHS 3 B’SI3HAMHU, TOMY 1110 MICTUTh 3HAYHO MIMPIINHA
TIepeTiK TPaB, SKi MiAJIATaroTh 3aXUCTy Ta 3aKpiruieHi B 39 npunnumax [12];

- Minimanehi crannaptai npasuiia OOH 11010 3axo/1iB, He OB SI3aHKX 13 THOPEMHHUM YB’513-
HennsiM («Tokificbki mpaBuia», 1990 p.) [13];

- OCHOBHI IPUHIUIY TTOBOJUKEHHS 3 B s13HsMHE (1990 p.) Tomro [14].

VY noganoMy JOCIiKEHHI TPOaHaIi30BaHO OCHOBHI HOPMAaTHBHO-TIPABOBI aKTH, y SIKUX 3a-
KpITUIEHO TIpaBO Ha CBOOOIY Ta OCOOHMCTY HENOTOPKAHHICTH, BU3HAYCHO IIICTaBH MO30aBICHHS
ab0 oOMe)keHHS BOJIi 0COOM Ha 3aKOHHUX 3acagaxX Ta PO3KPHUTO KOHIICTIIIIO IpaBa Ha CBOOOMY Ta
0COOHMCTY HEIOTOPKAHHICTh SIK OCHOBOIOJIOKHOTO. O/IHAK BHUIICHABECHI HOPMATHBHI JJOKYMEHTH
€ 0a30BUMH ISl IHIIKX, MEHII MAacIITa0HUX, Y cdepi 3a0e3reueHHs MpaB JIOANHH 1 TPOMaJITHIHA.
Cucrema 3axucTy i OXOpPOHHU IpaBa Ha CBOOOY Ta 0COOMCTY HEJOTOPKAHHICTH IILIIXOM MpaBo3a-
CTOCOBHHX aKTiB JIOCTaTHBO IIMPOKA H yCEOCsHKHA, TOMY IO IO MDKHAPOTHOTO 3aKOHOJABCTBA B
it cepi HEOOXiTHO AONATH CYKYITHICTh HAIlIOHATHHHUX 3aKOHIB Ta iHIIUX HOPMATHBHO-TIPABOBUX
aKTiB, AKi B KOpEJALii 3 MDKHAPOAHUMH HOPMaM{ BH3HAYAIOTH MOPSAIOK JOTPUMAHHS OCHOBOIIO-
JIO)KHUX TIPAB JTFOINHH.

BucnoBku. [IpaBo Ha cBoOOy Ta 0COOMCTY HEZOTOPKAHHICTD € OCHOBOIOJIOKHHUM, TIPO 1110
CBIIYMTH HOTO HAJIEKHICTH A0 Teopii npupoaHoro npasa. Hopma rmpo JoTpuMaHHS 1IbOTO IpaBa Ta
HOTO HETIOPYIIHICT HasiBHA B KOXXHOMY MIKHAPOJTHOMY HOPMaTHBHO-TTPAaBOBOMY aKTi, SIKi € 3Ha4y-
IIMMU JUTSL BCi€T CHCTEMH MDKHApOAHOTO 3aKOHO/ABCTBA. Bapro migkpecnnTw, 10 cucTeMa 3axu-
CTY 1 OXOPOHH IIpaBa Ha CBOOOY Ta 0COONCTY HEAOTOPKAHHICTh IIISIXOM IIPAaBO3aCTOCOBHUX aKTiB
JOCTaTHBO IIMPOKA, a HOPMU ITPO 3a00POHY CBAaBUILHOTO T030aBICHHS BOJII, 3aK/IaJICHI B 3araibHii
JeKapaiii mpas JroauHd, KOHBEHIIIT PO 3aXKCT MpaB JIOIUHK i OCHOBOIOIOKHHUX CBOOOI, Mixk-
HAPOIHOMY MAKTi PO 'POMAJITHCHKI 1 MOJITHYHI [TPaBa TOIIO, HE MAIOTh CYTTEBUX BIAMIHHOCTEH 1
MOXYTb OyTH BU3HaHI 3aralbHUIMI MDKHAPOTHUMH CTaHJapTaMH.
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ABSTRACT

Daria Lazareva. Fundamental legal acts of international importance on the observance of the
right to liberty and security of person: a retrospective analysis. The article examines the content of the right
to liberty and security of person in fundamental international regulations in retrospect. In particular, attention
was paid to the disclosure of the essence of the rules that determine certain principles of respect for the right to
liberty and security of person, which are the violation of this right, specific definition of grounds and terms of
imprisonment or restriction of liberty on legal grounds. The scientific article emphasizes the growing number
of appeals to the European Court of Human Rights, which indicates the underdeveloped structures of human
rights protection, both at the international and national levels.

Respect for any human and civil right, regardless of its place in the classification system and
importance for the standard of living of a particular individual is the main task and responsibility of both
the world community and the individual state. Today, the number of states in the world that define the term
"legal" in the basic national legislation is increasing, but in order for this feature to take effect for a particular
political-territorial entity, the protection and protection of human rights must be effective and provided by a
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number of mechanisms. In particular, this applies to recourse to international law, which is the standard for
national regulations, because on its basis are constructed codified laws and other bylaws. A thorough analysis
of fundamental legal acts of international importance should be conducted at least in order to emphasize their
importance for a number of national laws and the need to comply with mandatory norms on human rights and
freedoms (jus cogens).

The present study analyzes the main legal acts, which enshrine the right to liberty and security of
person, identify grounds for deprivation or restriction of liberty on legal grounds and reveal the concept of the
right to liberty and security of person as fundamental.

Keywords: human rights, freedom, personal inviolability, international legal acts, protection and
protection of human rights.
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IOPUIMYHOTO (DaKyIbTeTy

([AninponemposcoKuil OepoicasHull yHigepcumen 6HYmMpIiuHix cnpas)

IPABA JIFOJVUHM SIK OB’€EKT HAIIIOHAJIbHOI BE3IEKH YKPATHU

JlocmipKeHO MOHSATTS NpaB JIFOIMHM, X 3HA4CHHS, 3B S30K 3 TAPAHTIAMHU JAOTPUMAHHS Ta iX 3aXHUCTY.
Buxonano kiacudikaniro BuaiB mpas i cBodox moguny. [IpoananizoBaHo rapaHTii IPaBOMipHOCTI OOMEKEHHSI
IIpaB JIFOJIMHU B YMOBaX 3aXUCTy HalliOHAJIBHOT Oe31eKky. PO3IIsIHYTO OCHOBHI aCIIeKTH IIPaB JIIOMHH K 00’ €KTa
HallioHaIBHOI 6e31eky Ykpainu. Bu3HaueHo 0CHOBHI pucH, IPUTaMaHHI IIpaBaM JIOIHHY B MeXaX KOHCTUTYIIIH-
HOI OXOPOHH 1 3axXHCTy. Bka3zaHo, 1o HarionanbHa Oe31eKa Ta Mpapa JIOJUHH € KaTeTOPIsIMH, 10 3HAXOIITHCS Y
JiaNeKTUYHOMY 3B’SI3KY, 1 SIK TapHi JiaJeKTHYHI KaTeropii 3HaXOIATHCS B €THOCTI Ta IPOTHIICKHOCTI.

Knrwwuoei cnosa: Koncmumyyia Ykpainu, npasa noounu, Hayionaivha 6esnexa Yxpainu, npagosi ea-
panmii, 6e3nexka ToOuHU.

IMocranoBka npo6iaemu. [IpaBa Ta cBOOOIM JTIOAMHM 1 TPOMAJSIHUHA, a TAKOXK PIBEHb iX
IIPaBOBOI OXOPOHH 1 3aXHMCTY BU3HAYAIOTH PIBEHb IEMOKPATHYHOCTI AepskaBH. OCOOIMBOTO 3HAYCH-
HS TIATAHHS peali3allii, OXOPOHU Ta 3aXHCTY TpaB JIIOIUHH HaOyII B KOHTEKCTi Cy9aCHIX HETaTUB-
HUX YUHHHKIB, cepell IKUX BilichKoBa arpecis Ha Cxomi YkpaiHu, €eKOHOMiYHA KpH3a, KapaHTHHHI
0OMEKEHHSI, CIIPUYMHEHI KOPOHaBIpyCHOI XBopobor COVID-19 Tomro. Yci 3a3Ha4ueHi acleKTH
3yMOBJIIOIOTh HEOOX1IHICTh 0COOIMBOTO 3a0€3MeYEeHHSI ITPaB JIOIUHH, & TAKOXK MOUIYKY HOBHX Me-
XaHI3MIB X OXOPOHH 1 3aXMCTy. 3a3HaueHa Mmo3uiis periamentoBana y Koncruryuii Ykpainu, 30-
KpeMma, y CT. 3, 3T1JTHO 3 SIKOI0: «Y TBEpUKEHHS 1 3a0e31eUeHHsI TPaB 1 CBOOO/ JIIOMHHU € TOJIOBHUM
000B’s13K0M JiepkaBm». J10 TOTO K, BIIIOBIIHO 10 MOJI0kKEHb 3akoHy Ykpaiau «[Ipo ocHOBH Harrio-
HaJIBHOI Oe3neKu YKpaiHu», KOHCTHTYIIHHI TTpaBa i CBOOOAM JIOAWHHU Ta TPOMAIIHIUHA € 00’ €KTOM
HAI[lOHAIBHOT OC3MCKU YKpaTHH.

Anauiz nyOaikauiii, B fAKHX 3aN04YaTKOBAaHO BHUpilleHHsA wmiei mnpodiaemu.
3araabHOTEOPETHYHY OCHOBY HAyKOBOTO JIOCII/DKEHHSI CTaHOBJIATH Ipalli BYCHHX, Cepel] SKHX:
10. bapabam, B. binoyc, A. Bennuxo, 1. Bonomyk, A. I'punenko, B. TopOynin, A. Jaroxk,
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b. HemumoB, A. Kaumnucekuii, 5I. KowapareeB, O. JlutBunenko, M. JleBuipka, B. JlinkaH,
JI. Hanugaiiko, O. Ilerpumun, C. [lorpebnsk, I. [Tonomapenko, B. [Mwmnuyk, I1. PadinoBuy,
I. Curnuk, B. Tkauenko, O. Tomuiit, C. Xopdman, 0. llemurydenko ta iH. AKTyaabHUMH IS
(hopMyBaHHS CydaCHHX IMOTISIIB MO0 KOHCTUTYIIHO-TIPAaBOBUX OOMEKEHB IpaB i cBOOOI IIF0-
JIVHM i TPOMasTHWHA € HalpaIfoBaHHA TaKWX aBTOpiB, sk: FO. Bbucara, B. Bytkeuy, 1. Jlaxosa,
1O. Ipxa, I. ITankeBnd, O. CxpunHIiok, M. XaBpoHiok. J{ociimKeHHs, TPUCBSUEHI 00MEKESHHIM OC-
HOBHHX IpaB Ta CBOOO JIFOIMHY 1 TPOMaISIHUHA SIK IHCTUTYTY KOHCTUTYLIHHOTO TpaBa, 31HCHIIHI
O. AnnpieBcbka, A. CKpekasoB Ta iHIII.

MeTo10 cTarTi € AOCIHIIKEHHS PO MPaB JIIOIMHM, X 3HAYEHHS B CUCTEMI HAI[lOHAJIBHOI
Oe3nexn YkpaiHu.

BukJjiaa 0CHOBHOIO MaTepiaJIy v CydqacHOMy uHBini3OBaH0My CBITi 3a0€3MEeUYeHHS TIpaB
JIOAVHY € OJHUM 3 HallBaXIIMBIIINX 3aBIaHb CyCHUIBCTBA 1 AepkaBHu. Lle IOPH/IMIHO 3aKp1nneHo y
KOHCTI/ITyLIll VYkpainu, a came B CT. 3, sika MPOTOJIOIIYE, 1O JIOANHA, ii XKHUTTA 1 30POB’s, YeCTh 1
T1HICTh, HEIOTOPKAHHICTD 1 Oe3leKa BU3HAYAIOTHCs B YKpaiHi HABHIIIOIO COIIaIbHOIO IHHICTIO
[7]. Ho Toro x nmpaBa JIOAMHY Ta iX rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh MiSUTBHICTB Aep-
JKaBU. Y TBEP/DKEHHS 1 3a0e31eueHHs IpaB 1 CBOOO/I JTFOANHH € TOIOBHUM 00OB’SI3KOM JIEPKaBH.

Binmosinxo o 3akony Yipainu «IIpo HamioHambHY Oe3neKy YKpaiHm» ITiJ HEI0 PO3yMIIOTh
3aXUIIEHICTh JIEPKABHOTO CYBEPEHITETY, TEPUTOPiaIbHOI MITICHOCTI, AEMOKPAaTHYHOTO KOHCTHTY-
LIHOTO JIaJy Ta IHIIMX HAI[lOHAJILHUX 1HTEpeciB YKpaiHH Bijl pealibHUX Ta MOTEHIIHHUX 3arpo3
[12]. Toxx MOXHa CTBEpIDKYBATH, 10 HAI[lOHAJIbHA Oe3MeKa — Mipa peajbHOTO PIiBHS MpaB i CBO-
6ox1 JirouHY 1 TpoMaasHUHA. KOHCTHTYLIHHI IpaBa i cBOOOIM € 00’€KTOM HalliOHAIBLHOT Oe3MeKH
VYkpainu.

[Tig mpaBamu TrOAMHU Tpeda PO3YMITH MOKIHBOCTI 0COOHM IIOO 3aJ0BOJICHHS ii Marepi-
aNbHUX, (PI3MYHUX 1 JYXOBHUX MOTPEO, SIKi 3yMOBJIEHI MIPUPOAOIO JTIOAMHHM, a TAKOXK MONTITHIHUM,
COL[IAJIbHUM, KYJIBTYPHUM 1 EKOHOMIYHUM PiBHEM PO3BHUTKY CyCIILCTBA. BOHU HE3MiIHHO 3HAXO/IHU-
JIMCS 1 ChOTOJHI 3HAXOAATHCS B IIEHTPI yBaru (PpimocochKoi, eTHYHOI, pestiriiHol Ta iHmHuX Gopm
CYCIIJIBHOI TYMKH.

Bapro 3a3HaunTH, 1110 MTOXO/PKEHHS CYYaCHHX IIpaB JIOIUHH, X BaXKIJIMBICTh, HEOOX1THICTh
3a0e3nedeHHs Oe3IeKH JTIOAUHHU B ACTIEKT1 YKUTTE I SUTBHOCTI CyCHiHLCTBa 1 meprxaBu Oynu chopmy-
JTbOBaHI J116epanLH0}o JIOKTPUHOIO TPAB JIIO/IMHH B MPOLIEC] MIATOTOBKHY 1 MPOBEACHHS 6yp>1<ya3}mx
pepomtoniii XVII-XVIII cromiTTs. Ilepl nepiosi BBaXKAaOTh TEPEIOMHUM ETANOM Y po3yM1HH1 3Ha-
YeHHS 1paB 1 CBOOOI JIFOIUHM JJIsl ICHYBaHHS i PO3BUTKY CYCIIJIBCTBA, MICLS JIIOIUHU Y BITHOCH-
Hax i3 JiepkaBoto. [IpaBo Ha Oe3reKy BUXOAWTH y MOJITHKO-IPABOBIil JyMIli Ha piBeHb HalBaX-
JMBINIMX NpaB JIOAWHH, SIK IIPABO HA JKUTTS, 0COOMCTY HEIOTOPKAHHICTH Ta BIACHICTH. PazoM i3
OCTaHHIM, TIPaBO JIIOAWHU Ha Oe3meKy Oyio 3akpituieHo B Jlexmapariii mpaB JTIOIUHA i TpOMaIsTHIHA
1789 p, sika BU3HAIA HOTO MPHUHITUIIOM iCHYBAaHHS JIOAWHN B HABKOJIMIIHEOMY CeperoBui [5, c.
350]. Tomy MOKHa cKa3aTH, 1110 BOHO OYJIO YCBIZIOMJICGHO OJTHUM i3 IEPIINX SIK IPUPOHE, HEBIIUY-
YKyBaHE IPaBo JIFOANHHU.

[muobre 3po3ymiTH CyTh MpaB JIOAMHU MOXHA, PO3KPHUBIIM OCHOBHI PUCH, SIKI IM IpHUTa-
manHi. Ha nymky O. IlIMoTkiHa, mpaBa JIIOAWHY — 1€ MEBHI 1i MOXJIMBOCTI. BoHM MOXyTh OyTH
TaKAX BHU[IB: CAaMOMY 3MiHCHIOBATH Mii 00 3a0e3MeueHHs BIacHUX MoTped abo yTpuMyBaTHCS
BiJl TaKUX JIii; BUMAraTy BiJ iHIMX OCi0 3MiHCHEHHS MEBHUX [iii Ha CBOIO KOPHCTH; BHMAaraTu
BiJl IHIIKMX OCI0 yTpUMYBATHCS BiJ i, CIPIMOBAaHHUX MPOTU HET; 3BEpTaTUCS 3a JOIMOMOTOI0 JI0
IPOMAJICBKHX 1 Jep)KaBHUX CTPYKTYp JUIS OXOPOHH 1 3axucty mpaB. [lo-mpyre, e MOXIMBOCTI,
HEeOoOXiJHI JJIsl 337I0BOJICHHS MaTepialibHUX, (I3MYHMX Ta AYXOBHHX moTped smoanuu. [lo Toro x
IpaBa JIFOAAMHY 3YMOBJICHI HOJITHYHUM, EKOHOMIYHNM, COL[IaJIbHUM, JyXOBHHM PIBHEM PO3BUTKY
cycminbeTBa [16]. 3a3HaueHa 03HAKA MOJNATAE y TOMY, IO CTYIIHB iX 3aJOBOJICHHS 3aJICKUTH BiJ
TIOJIITHYHOI KYJIBTYpH, XapaKTepy COLIaTbHUX BIAHOCHH, MaTepialbHOTO T00pOoOyTy CyCHiIBCTBA,
HOro TyXOBHHUX I[IHHOCTCH.

Tpaguuiitno B Hayi KOHCTHTyuiﬁHoro npaBa TMOHATTSA NPaB JIOAMHA PO3TISIAITH Came
4epe3 Mpu3My THX KOHKPETHHX MpaB, K1 3aKpITUTIOIOTHCS Ha KOHCTI/ITYIIII/IHOMy plBHl BonHouac
BIJIOMO, III0 MpaBa JIIOAWHM — [I¢ He JiiIe (OpMaJIbHO 3aKpiIuieHi (HaBiTh HA PiBHI KOHCTUTYIIIT)
HopMu. Hemapma Bimomuii BiTumsHstHMIT Teopetuk [1. PabiHOBMY BH3HA4Yae mpaBa JIIOMUHA SK He-
OOXimHI IS ICHYBaHHS 1 PO3BUTKY JIOAWHU MOXKJIHUBOCTI, 5IKI 00 €KTHBHO 3yYMOBIIOIOTBCS JTOCST-
HYTHM PIBHEM PO3BUTKY CYCIIJIbCTBA 1 MAOTh OyTH 3araJikHUMH Ta PIBHUMH ISl BCix Jironeid [11,
c. 14]. Tomy Juisi HayKH KOHCTHUTYIIIHHOTO ITpaBa HaI3BHYaliHO BaXKIIMBO HE MPOCTO EKCILTIKYBa-
TH 3MICT TOTO YH IHIIOTO KOHKPETHOTO TpaBa JIIOAMHU (HE3aJIEKHO BiJI TOTO, JI0 SKOi came rpynu
MH HOTO BIJHOCHUTHMEMO), ajl¢ H BU3HAUYNTH TOHATTS NPaB JIOAMHHU caMe SIK YHIBEpPCaJIbHOTO Ta
HaHOLIBII BaKIIMBOTO 00’ €KTa KOHCTUTYIIIHOTO 3axucTy. Jlo pedi, Ha IIbOMY MOMEHTI HAaroJIOIITy€e
O. CkpuIHIOK, KU BKa3ye, IO CbOTOMIHI, K HIKOIU paHiIle, € aKTyaJbHUM 3aBIaHHS YiTKOTO
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TEOPETUYHOI'0 BCTAHOBJICHHSI 3araJIbHOTO TIOHSTTS MPAB JIIOAMHM (B TOMY YHMCII i yepe3 mpouey-
py ¥oro BU3HAUCHHS SIK 00’ €KTa KOHCTHTYIIHHOTO 3axucty) [15, ¢. 377]. Peanizarliist ocTaHHBOTO
3aBIaHH J]a€ HaM 3MOTY ITAIHTH 710 THTaHHS T00Y/I0BU 3araibHOi MOJIeli 00’ €KTiB KOHCTUTYIIH-
HOT'O 3aXHCTY, BKIIFOYHO 3 PETEILHUM IIPABOBHUM OITHCOM B3a€MO3B’SI3KIB MK HUMHU.

Busnavatoun npasa JIFOAWHU K 00’ €KT KOHCTUTYIIITHOTO 3aXHCTy, M TIOBUHHI HacaMIIepe
mam’TaTH, 0 BiH € OPTaHiyHOIO CKJIAJ0BOI0 KOHCTHUTYIIHHOTO PO3BHUTKY [2]. IHakmie xaxyuw,
e 00’eKT € HeOOXIIHUM 1 HOTro T0siBa 3yMOBIIIOETHCSI BXKE HA PiBHI TEOPETUUHOTO BU3HAYCHHSI
3MicTy (heHOMEHa KOHCTUTYIIIT Ta KOHCTUTYIIIOHATI3MY.

CrorogHi B HayKOBHX JPKepeliax IMpaBa JIOAWHHU KIACHU(IKYIOTh 32 TaKMMH KPHTEPISIMH.
30kpeMa, iX HOIUISIOTh 32 (POPMOIO BUPAKCHHS Ha IOPUIUYHO 3aKPIIUICHI Ta IOPUIUYHO HE 3a-
kpiruteHi. [IpaBa BUHHKAIOTH BHACHTIJOK PO3BUTKY CYCIILIBCTBA, TIOTPEO Ta iHTEpecCiB iHAWBIMIIB.
[epemycim 1i MOXKIUBOCTI 3HAXOSATH CBOE BUSBIICHHS Y JiAX 1HIMBIIB, 3TOJIOM Y 3BHYAsIX, MOpa-
JIi, BUMOTax JI0 JeprKaBH IOPUIMYHO 3aKPIILTIOBATH 11i MOXJIMBOCTI [4, ¢. 26]. 3a criocoOom 3akpi-
TUICHHS TIOJIUISIIOTH Ha 3aKPIIlIeH] y BHYTPIIIHBOICP)KaBHOMY 3aKOHO/IABCTBI Ta 3aKpPIIlIEH] B MiX-
HapOJHUX MPABOBUX aKTaxX. 3a cy0’€KTOM: IHIMBIyasIbHI Ta KOJIEKTHBHI. 3a XapakTepoM 1oTpeo,
0 33J0BOJIBHSFOTHECS 3a JOMOMOTOIO TIpaB: TPOMASHCHKI, CKOHOMIUHI, IMONITHYHI, KYJIBTypHI,
comianbHi [13, ¢. 63]. 3a ctarycom (hi3maHOI 0cOOM: ITpaBa TPOMAITHUHA, ITPaBa iIHO3EMIIiB, TIpaBa
ocib 6e3 rpoMaasHCTBA Ta MpaBa OCi0 3 MOABIMHUM TPOMAISTHCTBOM. 3a MOXKJIMBICTH peai3arii:
peaibHI Ta JAeKJIapaTHBHi. PeaJbHUMU paBaMH JIFOAUHU BBAKAIOTH Ti, 1[0 MAaIOTh HEOOXI/IHI €KO-
HOMIUHI NepelyMOBH, a TaKOX IOPUANYHO TependadeHy Ipoueaypy ix peaizalii, iHaKIIe mpaBo
3aJIMIIAEThCA JIUIE AeKkiapaTuBHuM [ 14, c. 776].

3Ha4YeHH IPaB JIFOAMHU € CKBIBAJICHTOM 3[iHCHCHHS HEIO BIATTOBITHUAX COIIaIbHUX 000B’513-
Mae iX 3a paXyHOK BUKOHAHHS COIIaJIbHOTO 000B’A3KY IHIIMMH iHANBITaMH. 3 OINIALY Ha Iie, TIpaBa
JIIOMUHKE HE MOXKYTh iICHYBaTH 0e3 11 000B’s13KiB [3, ¢. 292]. 3aragom, 000B 530K — 11¢ 00’ €KTHBHO
HeoOXiJJHa, HaJle)KHa TIoBe liHKa ocoducTocTi. [IpaBoBi (hopMu B 000B’s13Kax (BiKCYIOTh NOIITBHHH,
coliaJIbHO KOPHUCHUH Ta HEOOXiTHNI BapiaHT MOBEIIHKH, SIKOT JTF0AIHA MOBUHHA JIOTPUMYBATHUCh.

Knacudikanis 060B’s13kiB MOXKe BigOyBaTHCh 32 PI3HUMH MifcTaBaMU. 30KpeMa, Y HayKo-
BHX JDKepeliaX iX KIACH(IKYIOTh 3a TAKIMH KPUTEPIiAMH. 3aJIeKHO BiJl CIIPSIMOBAHOCTI: 000B’SI3KH
o0 cede, CBOro OTOYCHHS, CYCIIBCTBA Ta MPUPOAU. 32 CTaTyCOM 0COOM: 000B’SI3KM TPOMaJSTH
Ta 1HO3EMIIiB, 0Ci0 0e3 rpoMaasiHCTBA. 3aJICKHO Bif MOTPEO 1HIIHMX OCI0, CYCHILCTBA, ACPIKABH:
TIOJITUYHI, EKOHOMIYHI, COIliaIbHi, KYJIBTYPHI 1 POMa/ISTHCHKI. 3aJIe’KHO Bijl criocoOy peajtizarii: Ti,
10 peati3yrThCs MUITXOM O€3/isUTBHOCTI Ta MUIIXOM akTUBHEX 1iid [10, ¢. 377].

3 onmsy Ha IpoOIEMy INpaB JIIOAMHH B KOHTEKCTI 3a0€3IeUeHHs] HalllOHAIBHOI Oe3IeKH,
ocobmuBo Tpeba 3a3HaunTH CT. 3 3akoHy YKpaiam «IIpo HamioHampHY Oe3meky YKpaiHm»: «aep-
JKaBHA TOJITHKA y cdepax HaIiOHAIBEHOI Oe3MeKH 1 000POHH CIIPSIMOBAHA Ha 3aXHCT: JIIONWHHU i
rpoMaJiTHUHA — TXHIX )KUTTS 1 T1THOCT], KOHCTUTYLIIHHUX NpaB i1 CBOOO, Oe3MepeyHUX YMOB KUTTE-
JISUTBHOCTI; CYCIIIBCTBA — HOTO JEMOKPATHYHUX IIHHOCTEH, J0OpOOYTY Ta YMOB JIJIsl CTAJIOTO PO3-
BUTKY; JA€p>KaBH — ii KOHCTUTYILIHHOTO JIa/1y, CyBEpPEHITETY, TEPUTOPiaIbHOI IJICHOCTI Ta HEJJOTOP-
KaHHOCTI; TepUTOPil, HABKOIHMIIHBOTO MPUPOJHOIO CEPEOBHIIA — BiJl HAI3BUYAWHHUX CHTYaLliiD»
[12]. Lle Bce — 00’ ekTH HAIliOHAIBHOT Oe3MeKH YKpaiHH i mepIre MicIie cepe IIbOTo MepettiKy O0yino
HAJaHO caMe IpaBaM i CBOOOAAM JIIOMUHM Ta TPOMAJITHIHA, K1 € OHI€I0 3 OCHOBHHX LIHHOCTEH
CBITOBOI LMBLII3ALLI.

Bapro HaromocuTH, o 00’€KTH HaI[lOHATBHOT OE3MEKN € CHCTEMOIO, 1 BOHH HEPO3PHBHO
nioB’si3ai. [1paBa i cBOOOIM JIIOIMHY €, 3 OAHOTO OOKY, NEPUIOCIEMEHTOM i€ CHCTEMH, 3 1HIIIOTO
— TOJIOBHHM eJIeMEeHTOM. Lle 3yMOBICHO THM, IO JIFOAWHA € CaMOLIHHICTh IUBUTI3AIl, s 3a-
Oe3medeHHs moTped Ta iHTepeciB AKOi BHHUKAIOTH YCI COMiabHI IHCTUTYTH, a caMe — JIepiKaBa Ta
CYCIIUTBCTBO, TOOTO TIpaBa i CBOOOAM JIIOAWHH € METOIO, a CYCIUIBCTBO, IeprkKaBa Ta 1HIII COIiaIbHi
IHCTUTYTH — 3acobamu peaizamii i€l metu. Ha Hamry qymKy, 0€3 HaJIC)KHOTO 3a0e3ICUCHHs pe-
amizauii nmpaB i cBOOOJ JIFOIMHN HEMOMKIIMBO CTBEPIUKYBATH TPO HAJIEKHUH piBEHDb 3a0e3TeUeHHS
HallOHAJIBHOT OE3IEKH.

[oTpiGHO MaTH Ha yBa3i, MO OyIb-sIKE 3aKOHOAABCTBO CTAE PEANTBHICTIO B TIPUCYTHOCTI TIEB-
HUX TapaHTii Ta MexXaHi3MiB 3a0e3nedeHHs. 3 Oy Ha I1e, MOJKHA 3pOOUTH BUCHOBOK, 1110 KOMILITEKC
CBOOOJ JTFOAWHY Ta TPOMAJSTHUHA B CYKYITHOCTI 3 iXHIMH TapaHTisIMHA i MeXaHi3MaMH 3a0e3nedeHHs
€ TUMH eJIeMEHTaMH, sIKi CTAaHOBJISITh HOPMATUBHUIA acrieKT Oe3neku ocoducrocti. Binnecenns 6e3-
TIeKH, 11 IEBHUX CKJIAIOBUX JIO HEBIJI' €MHHUX TIpaB JEOAUHH He € BUMmaakose [8, ¢. 180]. Bono noka3sye
PO30yIOBY 710 HET SIK 10 peasibHOi HIHHOCTI, sIKa Ma€ CYTTEBE PO3YMIHHS JUISl KHTTEAISUIBHOCTI CO-
[iaJIbHAX OPTaHi3MiB, IHIIUMH CIIOBaMH, Oe3MeKa — e OfHA 3 HaHEOOXiTHIMMX MOTped JIFOIUHHA 1
BU3HAYAETHCS OHIEI0 3 HAUBHIIIX COLIANBHIX HiHHOCTEH KoHCcTHTYyIIiEI0 YKpainu.

Besnexa sronnau — 11e 6€3CTOpOHHIH cTaH (Hi3MIHOI, MAaiTHOBOT, COIIaIbHOT, ICUXOIOT1YHO1,
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JTyXOBHOI 1 MOpaJIbHOI 3aXUIIEHOCTI JIFOANHH, ii TipaB 1 cBoboa. OcobucTicTs mepedyBace B Oe3merti,
KOJIM BOHA, ii mpaBa i cBoOoaM HafiifHO 3axumieHi. J[o Toro x Ge3meka — Iie MeBHOIO Miporo y3a-
raJbHIOIOUHH, IHTErpOBaHUI BUPAa3HUK peaitizaliii npaB i cBOOO JIIOIMHH, ii rapaHTOBAHOCTI Bij
HeOe3rek. BoHa € oHMM 3 TOJIOBHMX MOKA3HHKIB SIKOCTI Ta piBHs KUTTA [ 1, . 86—87]. be3neunnii
3aXHMCT MOXe OyTH JOCSITHYTHH JIMIIE BHACIIIOK YCYHEHHS 3arpo3 JUIs JIIOIUHY, i1 IipaB i cBOOOI.

[Tepenik OCHOBHUX TIpaB € IOBHMM, L€ CBIAYUTH PO CIPSIMOBAHICTH HAIIOI JEpXKaBU Ha
3a0e3MeueHHs 3aXICTy BChOT0 00CATY MpaB, TapaHTOBaHNX KOHBEHIIIEIO PO 3aXUCT MpaB JTIOANHH
Ta OCHOBOTIOJIOKHUX CBOOO/. BinmoBigHO, BKa3aHMI JOKYMEHT Ma€e Ha METi 3a0€3IIeUNTH 3araibHe
Ta e()eKTUBHE BU3HAHHS 1 JOJCPKAHHS [TPOTOJIOIICHUX Y Hil MpaB, 30KpeMa Mpo I 3a3Ha4eHO y
crarti 1: «Bucoki [loroipai CTOpOHH TapaHTYHOTh KOXKHOMY, XTO TepeOyBa€e Mijl iXHbOK FOpPHUC-
JUKITIEF0, TIpaBa i cBoOomu, Bu3HaueHi B po3auni I miei Konsermii» [6].

Besneka mronuHY € MpiopuTETHUM 00’ €KTOM HAIIOHAJIBHOT Oe3rekn Yipainn. OXopoHa i 3aXucT
JIOCSITAFOTRCS 32 JIOTIOMOTOFO TAKUX MEXaHI3MIB: JepraBa Ta CYCITLUTECTBO CIIPUSIFOTh CTBOPEHHIO YMOB,
HEOOX1THHX JUTs1 TOBHOI 1 Oe3MeperKoaHOl peai3arlii mpas i CBOOO JIIOMHHI; TTepe0adaloThCsl 3aX0H
3 OXOPOHH TIPaB i CBOOO, FOPUIMYHI YMOBH 3 IIPUBOLY OC3IEKHU JIFOIMHH, 30KpeMa, 3aKPIIIIIOI0ThCS B
KoHctutyii Ta 3akoHaX IpUpOJIHI NIpaBa JIIOIUHM Ta IX rapaHTii, 3a00poHN 1 00OMeKeHHs! Oe3IiicTaB-
HOTO BTOPTHEHHS JIEpKaBH, ii OpraHiB y JKUTTS JIFOAMHHU, MEXaHI3MU CaMO3aXUCTY JIIOAMHU BiJI TIOCS-
TaHb Ha TIpaBa i CBOOOMH JIFOIMHY SIK 3 OOKy JAep»KaBH, Tak i mpuBatHUX ocib [8, c¢. 332]. Jlo Toro x mif
Yac TMOPYIIEHHS TIpaB i CBOOOT JIFOIMHH TIPOBAIATHCS 3aXOIH MO0 OE3MOCePEeTHHOTO 3aXUCTy TIPaB 1
CBOOOJT JIFOMMHY — MIPUIMHEHHS ITOPYIIICHHS TIPaB 1 CBOOOT JTIOIMHY, 1X BiOY10Ba, JTIKBiAAIIii HACTIIKIB
CKOEHHUX MPABOIOPYILECHb, MPUTITHEHHSI BUHHKX JI0 FOPUINYHOI BIANOBIJaIbHOCTI.

BucnoBku. Ot1ixe, nipaBa JIOAWHN — OAWH 3 TPOBIAHUX 00’ €KTIB HAI[IOHAIBHOT OE3MeKH,
TOMY I1IO JIUIIIC HA OCHOBI Oe31eKn 0CO0H, 3aKPITLTIOI0UH, PEeaTi3ylodH, OXOPOHSIOUH 1 3aXUIIAI0YH
ii mpaBa, cBOOOIM Ta 000B’SI3KM, MOXKHA 3/IHCHIOBATH 3aXOAH MIONO0 3a0e3MeueHHs Oe3MeKH OLThIIT
CKJIaTHUX COIIiaJIbHUX CUCTEM, TAKUX, HAIIPUKIIA], SIK CYCIIUTBCTBO i AepykaBa Ta, BIAIOBIAHO, CTBO-
proBaTH YMOBH IS 3a0€31eUeHHs HAIllOHAIBHOT OE3MeKH.

[TpaBa yoquHKM Ta HalliOHaJbHA Oe3leKa € B3a€MOIIOB SI3aHUMU KaTeropisiMu. Tak, 3 OHO-
ro OOKy, JIesIKi IpaBa JIOUHN MOXKYTh OyTH OOMEKEHUMH ISl 3aXHCTY HalllOHAIBHOI Oe3eKH, a 3
IHIIIOTO — HallioHaJIbHa Oe3reKa CIpsIMOBaHa Ha SIKICHY OXOPOHY 1 3aXHCTY IIpaB 1 CBOOOJ JIFOJIMHH 1
rpomMaasHuHA. BapTo HaromocuTy, o rnpasa i CBOOOAM JIFOANHN € OJHUMH 3 HAHBaXIIMBIIINX 00’ €K-
TiB HaIliIOHATBHOI Oe3mekn YKpainn. Dikcyroun peaabHy 3aXUIIEHICTh i TapaHTyIO9H ITpaBa i CBOOOIH
0co0M B KOHKPETHOMY CITIBTOBAPHCTBI, TIpaBa JIOMUHA MOXKYTh OYTH SK TYMaHICTUYHHNA OPi€HTHD
PO3BHUTKY HE JIMIIIE ISP)KaBH 3arajiom, a BTiM 1 ¢c(hopMOBaHOi B KpaiHi CHCTEMH HalliOHAILHOT O€3MeKH.
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ABSTRACT

Oleh Nalyvaiko, Nataliya Bratishko. Human rights as an object of national security of Ukraine.
The article examines the concept of human rights, their meaning, the relationship with guarantees of
observance and protection. The classification of types of human rights and freedoms is carried out. Guarantees
of legality of restriction of rights are analyzed. The main aspects of human rights as a subject of national
security of Ukraine are considered. Considering the problems of national security system management as a
materialization of the regulatory strategy of this body, it is important to consider the role of law in this process.
Law, as a regulator of public relations, is one of the effective tools, on the one hand, on the other - as a means
of optimizing the functioning of the system of national security, in particular. It is determined that human
rights are the main criterion for assessing the quality of statehood, the degree of its democracy, commitment
to the legal basis, morality, universal values. Thus, human rights and freedoms and their guarantees determine
the content and direction of the state. The issues of realization, protection and defense of human rights have
become especially important in the context of modern negative factors, including military aggression in eastern
Ukraine, economic crisis, quarantine restrictions, etc. It is concluded that human rights are closely linked to
their security. According to the current UN classification, the satisfaction of citizens' rights should take place in
the following areas of its security: economic security, health security, environmental, public, political, personal
and food security. Today, human rights and freedoms are one of the most important objects of national security
in Ukraine. By fixing real protection and guaranteeing the rights and freedoms of the individual in a particular
community, human rights can act as a humanistic guideline for the development not only of the state as a
whole, but also of the national security system formed in the country.

Keywords: Constitution of Ukraine, human rights, national security of Ukraine, legal guarantees,
human security.
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Ouiexcanjgpa
HECTEPIIOBA-COBAKAPB®
KaHJIUAAT IOPUANYHUX HAyK, JOLEHT
([Ininponemposcokuii Oeporcasruil
YHIgepcumem 6HYmMpiuHix cnpas)

YYACHHUKHU IMTPOLECY TA JOKA3H B IUBIJIBHOMY
CYJOUYUHCTBI TETBMAHIIIUHAU

HaBezieHo pe3ysbTaTd JTOCIIDKEHHS 0COOIMBOCTEIl CTaTyCy yYacHHKIB MpOIECy B IUBUTLHOMY Cy-
JIOYMHCTBI B YKpalHCHKill KO3aIbKiil JepaBi, a TAKO)K OCHOBHI TPyIH JOKA3iB, SIKi BUKOPHCTOBYBAJIUCH B
YKpaiHCBKHX Cydax y BiAMOBIZHOCTI 0 TOTOYACHHX JKEpEN Mpasa, sIKi MICTHIIM MpOLECyanlbHI HOPMHU Ta
BUKOPUCTOBYBAJIMCh CYAaMH. 3a3HA4aeThCs, 10 BHACITIZOK iCTOPUYHOI MOJNITHYHOI CUTYALLl, 1110 CKJanach
B ['eTbMaHIIMHI, Ha 11 3eMJISIX 3aCTOCOBYBAJIUCH JPKEpesa MOJIBCHKOrO Ta JMTOBCHKOTO IpaBa (HAIPHUKIA,
JIMTOBCHKI CTAaTyTH), aKTH T€TbMAHCHKOI BJIA/IN, POCIHChKE 3aKOHOIABCTBO, W TPAJULIHHO TPHBAIIMI Yac 10-
MIHYBaJIO 3BUYA€BE MIPABO, KO3albKe 3BUUA€Be PaBo. Po3MIsIaroThest XapakTepHi PHCH IIUBLTEHOTO TIPOIIECY,
1110 PO3IIOYMHABCS 32 yCHUM 200 IMCbMOBHUM 3BEPHEHHSM, CTOPOHAMHU MOIJIN OyTH YOJIOBIKH 3 18 p. Ta KiHKK
3 14 p. Y I'eTbMaHIIUHI iCHYBaB iHCTUTYT MPEICTABHUIITBA CTOPOHH SIK 3aXHCHHKA Ta aJBOKAaTa, TAKOX MpeJ-
CTaBHHKOM CTOPOHH MOTIH OyTH 0aThbK a00 POAMYI.

Kniwouosi cnosa: yusinonuii npoyec, oxcepena npasa, Jlumoecvkuti cmamym, pocilicbke 3aKOH00A6-
CcMe0, npucsed, npeocmasHuK CmMopoHU, C8I0YeHHs CEIOKIS.

IMocranoBka npodsemMu. YkpaiHChKa HalliOHaJIbHA [TPAaBOBA CUCTEMa, [IMBLIBHE Ta IUBLIb-
HE IpolecyalbHe MPaBo JIMIIE BITHOCHO HENMIOJABHO CTAalld PO3BUBATHCH Y KOHTEKCTI 3aXiJHOrO
UBLTI3AIHHOTO MTPOCTOPY, TOOTO MICIIsT OTPUMAaHHS He3anexHocTi 1991 p., 1o mporo nmepedyBarodn
npotsiroM 70 POKiB y COLIQIICTUYHOMY PaJSIHCBKOMY Tabopi 13 HEIEMOKPATUYHOIO TOTAJIITAPHOIO
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KapaibHOIO cucteMoro. OTHaK HEe MOXHA CTBEP/DKYBATH, 110 HAayKa IUBUILHOTO MTPOIECYATEHOTO
IpaBa He MOXKE CIHMPATHCh HA BITYM3HSHI ICTOPHYHI TPAAWIIT, OCKUIBKHA YKPAiHIll HEOJHOPA30BO
TBOPHJIM BJIACHY JI€PKaBHICTh. TaKUMU NPUKIIAAaMH, OAHUMH 13 HAMsCKPaBIlINX, MO>KHA Ha3BaTH
VYkpainceky Haponny PecniyOitiky, Ykpainceky Jlepxany I1. Ckoponancbkoro, 3aXiqHOyKpaiHChKY
Haponny Pecny0imiky, 3akOHOZABCTBO SIKMX, X0U 1 JaHi A€p>KaBH HE JIOBTO iCHYBaJIH, BiJIIOB1AIO
TIePEIOBOMY €BPOIICHCHKOMY JJOCBITY.

SIKmIo BAMBIATHCEH y OIIBII JaBHI YacH, SCKPaBUM IIEPIOZOM BITYH3HSIHOI iCTOPHKO-TIPaA-
BOBOI TpaauIlii MOJKHA HA3BaTH iCHyBaHHs [ eTbMaHIIUHK, a00 YKpPATHCHKOI KO3aIbKOT JEpiKaBH.
[epen Tum, sik BOHa OyJia MOMIMHYTa Ta IHKOPIIOpOBaHa A0 ckiany Pociiickkol iMnepii ocTaTtouHo,
a 11 aBTOHOMIsSI JIIKBIJIOBaHa, TYT iCHYBalIM BITUM3HSHI CYJOBI IHCTUTYLIi, i LMBUILHUN CYyIOBHUH
MIPOIIEC MaB XapaKTepHI pUCH Ta 0cOOIMBOCTI. B yMOBax He3ane:KHOCTI Ta CBOOOIM HAYKOBOT TyM-
KW, BIACYTHOCTI LIEH3ypH 1 TaOy Ha [IesAKi TeMHU JOCHTiHKEHHS, BUCBITIICHHSI TPOOJIEMAaTHKH iCTOPIT
LIUBLUTHHOTO TIPOIECY Ha YKPATHCBKHUX 3€MIIIX CaMe B yMOBaX iCHYBaHHS YKPalHCHKOi KO3aIbKO1
JICPI)KABHOCTI Ma€ 3HAYHY aKTYaJIbHICTh; OCKUIBKHU 3r0ZI0OM OUIBIIICTh HAIINX 3€Melb OITMHUIUCD Y
cxiazi Pociiicbkoi immepii, a motim y ckiaai CPCP, Tomy TyT cTaim AisTH HUBUIBHI MpoLiecyallbHi
HOPMHU 1 Tpajulii 3a3HaYE€HUX JEPIKAaBHUX CHCTEM, a HayKOBI JJOCII/DKEHHS TPOBOJMTHCH i3 Bpa-
XyBaHHSM BIJITOBIIHUX iHTEpECiB a00 caMoIepKaBcTBa, a00 PaJsSHCHKOI KOMITAPTIHHOI BT Ta
KOMYHICTHYHO{ i7I€0JIOTii.

AHani3 my0aikaniii, B IKHX 3aM04aTKOBAHO BHpilIeHHs i€l mpodaemu. J[o HayKoBO-
ro I0poOKy 3 MPOOJEMAaTHKH JOCIIKCHHS acleKTiB 0COOIMBOCTEH yYaCHHKIB Ta JOKAa3iB y IH-
BIJIBHOMY CyJOYMHCTBI [ €ThMaHIIMHM, 3arajbHOi MPOOIEMaTHKH ICTOPIT UBIILHOTO MPOIeCcy Ha
YKpaTHChKUX 3eMJISX 3IHCHMJIM BHECOK TaKi BITYM3HSHI Ta 3aKopaoHHI nociiguuku: . Boiiko,
0. TI'ermannes, B. T'opo6erp, 1. Kypumo, B. Mecsn, T. Ocranenko, A. INamyk, M. CrabueHko,
J1. CnunbKo Ta iH.

MeTo10 CTaTTi € aHaJI3 0COOIMBOCTEH YIaCHUKIB IUBLIBHOTO MIPOIIECY, TOKa3iB, sIKi BUKO-
PHCTOBYBAIIUChH Y IIMBUILHOMY CYIOYMHCTBI [ €ThMaHIIIMHU 32 THMH JKEPETIaMH Ipasa, 1110 JisUId B
TOH 4ac Ha YKPalHCbKUX 3EMILSIX.

Buxnan ocHoBHoOro marepiasy. 3aist Toro, o0 30arHyTH 3aIuTyTaHICTh PI3HOMaHITHHAX
JpKepelt paBa, SKHMH KOPHCTYBAJIUCh Cy/IU 32 4aciB | eThbMaHITMHMN, HEOOX1/THO YaCTKOBO PO3KPUTH
MOTITHYHY CHUTYAIlil0, B K OMMMHMIIACH Ko3arpka aepxkaBHicTs B X VII ct. Ta XVIII 1. [TpoTsarom
1648—1654 pp. TpuBana HamionanpHa BU3BONBHA BilfHA, SIKY 040HB b. XMETbHUIEKAN, allOreeM
SIKOi CTaJI0 YTBOPEHHS Ha BiJBoHoBaHMX y Peui [TocnonnTol yKpaiHChKHUX 3eMIISIX KO3aI[bKOT reTh-
MaHCBKOI JIepKaBH 13 peciyOIiKaHChbKHM YCTPOEM, ofqHak BHacinok [lepesicinaBcbkoi Paan 1654
P. Ta MOJAJIBIINX MIKHAPOIHUX Yo/l HOBOCTBOPEHA JeprKaBa Mijmnaa Iij] nporekropar MockoBil
y SKOCTI aBTOHOMIi. Yke i3 JaHoro MomeHTy Biajza MockoBii (Ha3mBaruch Pociiicbka iMmepist
BoHa ctana ymmre X VIII cr. mpu Ilerpi | ma mowarky XVIII ct.) moyana mocTymoBuid HACTYI Ha
aBTOHOMHI IIpaBa Ta MPUBLIE], eKCIIAHCIIO KyIBTYPHY, EKOHOMIYHY, aIMiHICTpPaTHBHY Ta MPaBOBY.
Hacninkom Takoi ekcnaHcii cTajia ocrarodHa iHKopropaiist ['eTbMaHImuN 70 ckiany Pocificbkol
iMnepii y 1780-x pp., konu Ha yKpaiHCBhKi 3eMili OyJ10 MOIMIMPEHO «3BUYAHUI» HAMICHHUIBKO-TY-
OepHiayIbHUI YCTpiit iMHepii.

dakT nepeOyBaHHs YKpaTHCEKIX 3eMelThb, Ha IKKX OyJla yTBOpEHa Ko3allbKa JIep)KaBa, y CKia-
ni Pedi ITocmonuroi, cipusiB ToMy, 110 B Cy[ax y NUBITPHOMY Ta KPUMIHAIBHOMY TPOIEC] CymIi
KOPHUCTYBaHCh JINTOBCHKUM cTaTyTOM. BHACHiIOK BIIMBY Ta BTpyYaHHS Yy CIIpaBH | eTbMaHIIMHA
pocistH, TyT, 0co0uBo i3 mouatky X VIII CT., cTaso akTHBHO IOIIMPIOBATUCH IMIIEPCHKE 3aKOHO-
nasctBo (CobopHe YnoxkeHHs Toio). Okpim Toro, [isio 3BU4aeBe mpaBo, MaraeOyp3bke paBo B
MICTax, aKTH reThbMaHCBhKOI BJIaJM, LIEPKOBHE MPaBO, KO3albKi T'POMa{ MOIJIM BUKOPUCTOBYBATH
Ko3aIpKe 3Bn4aeBe mpaso, B X VIII ct. BinOyBanuce koandikamii HassBHUX TO/I pi3HOMAHITHHX aK-
TiB, SIKi TAKOXK CYIM BUKOPHCTOBYBAJH ITiJ] 4ac cymounHcTBa. OCh B TaKii CUTYyaIlii AisT0 IUBLIEHE
CYIOYMHCTBO B leThMaHIIMHI. MU pO3MITHEMO HAOILIBII MOMMPEHY MPaKTHKY, SKa iCHyBala B
TOW Yac Ha yKPATHCHKUX 3eMIISIX Y CKJIaJIi KO3aIlbKOi JIepyKaBy. 3BHUYA€EBE MPABO, BAPTO 3ayBAKHUTH,
JISUTO TiJ] 9ac caMe IMBUIBHKX MPOIECIB 1 BIUIMHYJIO Ha MOSIBY TaKUX JOKAa3iB, SIK «3aKjaany, ado
«BHJIABKa», TOOTO 3aIs IMiITBEPIXKCHHS BATOMOCTI CBITYCHB OJ[HA 13 CTOPIH Yy pa3i mporpamry 30-
00B’s13yBajach HAHECTH HIKOIY CBOEMY 3/10pOB’I0 200 BHOCHIIA TPOILOBY 3acTaBy [4, c. 13].

CynoBa IpakTHKa 3aCTOCOBYBaJIA 3BUYA€BE TIPABO ITPY BUPILICHHI IUBIJIBHNX CIIPAB, & TOMY
B IIe#i mepiox HaOyIH MOIIUPEHHS CyIOBI MPEIeICHTH, 3aCHOBaHI Ha 3BUYasAX. Tak, HApUKIaI, 3a
3BHYAEM Y SIKOCTI JOKa3y PO3IVISLIABCS ,,3akiaan’ (,,BUAaBKa”), CYTHICTD SIKOTO MOJISIraia y TOMY, 1110
B pa3i BUHUKHEHHs criopy (KOH(IIIKTY) MK CTOPOHaMH, OJ{HA 13 CTOpiH, abK JIOBECTH CBOIO Ipa-
BOTY, IIPOIIOHYBAJIa Yy SIKOCTI 3aCTaBHM NEBHY CyMy Ipoliell abo 3000B’s13yBajiacsi HAHECTH ILIKOIY
CBOEMY 3/10pOB’10 B pasi, SKII0 Iporpae crpasy. Ha miaTBepakeHHs TaKUX OOIISTHOK 3arporryBa-
Jics iHmn ocodw (cBiakm) [4, . 13—14].
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O. TeTpMaHIIEB XPOHOJOTIIO iCHYBaHHSA [eThMaHIIMHM BiTHOCHUTH y CBOIH mepiomm3ariii
icTopii CTAaHOBNEHHS 1 PO3BUTKY YKPaiHCHKOTO HUBIIBHOTO MPOIECYaTEHOTO TIpaBa 10 TPEThO-
ro nepiony, sikuit csrae apyroi nmonoBuu XVII cr. — nepmoi nojgosunn XX cr. ToOto Bin ya-
ciB [lepesiciaBebkoi Pamu 70 magiHHS MBOX iMIIEpil, Y CKIIadi sIKUX MepeOyBaid yKPaiHChKI 3eMJIi
(Pociiiceka iMnepist Ta ABCTpo-YropiunHa). Taka nepiogusariisi Mae oOrpyHTYBaHHS, OCKUTBKH PoO-
ciiicbke IpaBO BXKE AKTHBHO TOIIMPIOBAIIOCH B KO3ALBKIN JepikaBi, OJHAK BAPTO 3ayBAXKHTH, IO
HaBiTh Ticis nommpeHHs Hanpukiaii X VIII cT. pociichkoro iMIEpCHKOTO aaMiHICTPaTHBHO-TE-
puTopiansHOTO ycTporo Ha JliBoOGepexHiit Ykpaini (3emii ['erbmanmuam), me g0 1840-x pokiB y
CYJIOUYMHCTBI ICHYBaJIM MEBHI OCOOJMBOCTI i MOIVIM BUKOPUCTOBYBATUCH, HANPUKIA], JINTOBCHKI
CTaTyTH B SIKOCTI JDKEPEJ MPOIeCyaIbHOTO TpaBa [5, c. 85].

SIKIII0 TOBOPUTH TIPO 3arajibHi pHCH IIMBUIBHOTO MPOIIECY, OCOOIMBO II0/I0 CTOPIH, sIKi Opa-
JIM y4acTh, & TAKO)K 0COOJIIMBOCTI JI0Ka3iB, /10 4acy aKTHBHOTO BTPYYaHHS POCIHCHKOTO 3aKOHOAB-
CTBa, Cy/IOBHH MPOIIEC PO3MOYMHABCS 38 YCHUM 200 MMCHbMOBHM 3BEpHEHHIM. Y 3BEPHCHHI BKa3y-
BaIack iH(OpPMAIIis PO 3MICT CIIOPY, MPOTHICKHY CTOPOHY Ta JI0Ka3H, SKi MOIJIH IiATBEPIKYBATH
BuMory. CtopoHamu MorIu OyTH 40JIOBIKHM 13 18 p. Ta xkiHku 3 14 p., icHyBanu 0OMEXEHHs 1010
KaTeropiit ocio, siKki He MaJi 3MOTy OyTH CTOPOHOIO KOH(JIIKTY, a TAKOX KaTeropii, BiJ IMEH1 SIKMX
BHCTYIIAIX 000B’I3KOBO 1HIII JIFOAH. 3a JINTOBCEKHM CTaTyTOM Cy0’€KTOM MPOIECY Mir OyTH Tpe/-
CTaBHHUK CTOPOHHM. | TaKMMM IIpeicTaBHUKaM1 BUCTyINaJM OaTbKH, pOANYI, a/IBOKATH (3BICHO, HE B
KJIACHYHOMY 3Ha4YCHHI TaHOTO CJI0BA). 3arajoM, IIpoIiec 3AiHCHIOBABCs Ha 3acafax 3MarajabHOCTI, a
CTOPOHM JIOBOAMJIIH COIO TIPABOTY TEpe]] CyIOM. Y IUBUIHPHOMY IIPOIIECi iCHYBaIM 1 TI0Ka3u, a came:
MOKa3aHHs CBIJIKIB, 313HAHHsI CTOPOHH, TUCbMOBI JIOKYMEHTH, PeUoBi JI0Ka3u, npucsira. lllomo cBin-
KiB TaKOXX CTABUJIUCh BIKOBI OOMEKCHHS, 10 KIHOK Ta HEXPUCTHUsH [4, c. 14].

OnHMMU i3 TOJOBHMX YYaCHHUKIB Tpoliecy OyJIH MpolecyanbHi CTOPOHH, 1 CTOPOHA, sIKa BU-
CTyTaja 3 BUMOTOIO B IIUBUILHOMY ITPOLIEC], HA3UBAJIACH 110 PI3SHOMY ITOBOJ», KIIOBOIOBAsI CTOPO-
Ha», «aKTOP», «I0JIOOUTHHKY, «IOHOCUTEb» Ta iH. BapTo 3ayBakuTH, 110 CTOPOHA, STKa HaJIeKala
JI0 BHIIIOTO CTaHy, MaJia JAesKi IepeBaru Ta Maya OibIry 10Bipy 31 croponu cynmi. [Iporecyansna
NPaBO3AaTHICTh 32 JINTOBCHKMM CTaTyTOM, POCIHCHKMM 3aKOHOJABCTBAM Ta JDKEpellaMH Marjie-
Oyp3bKOTO IpaBa He MONIMPIOBAIACH HA HEBUILHUKIB a00 M030aBIICHUX YeCTi (3a JCsKi 3JI0YNHH B
SIKOCTI MTOKapaHHs «M030aBJISIIM YeCTi», TOOTO T030aBIISIIM JISSIKMX MPaB, Y TOMY YHCII CBITUUTH
B cyli ab0 BHCTYNaTH CTOPOHOIO), IMiJJIAHUX LEPKBOKO aHademi, 0ci0, ki Oyau 3 SKUXOCH MPH-
YWH MiAJaHI BUTHAHHIO (Ha3WBaiuch OaHiTH) [6, c. 111-112]. IIpomecyanpHOO Ai€3MaTHICTIO HE
BOJIOAITH 32 JINTOBCBKMM CTAaTyTOM Ta MarAeOyp3bKHM MPaBOM JiTH, MAaPHOTPATHUKH, XBOPI Ha
NCUXIYHI PO3JIajan, [IyXi, HiMi, )KiHKH Oe3 40jI0Bika a00 omikyHa. Heaie3naTHUMHU BBaKaHCh HE-
MMOBHOJTITHI 0c00M, TOOTO YOJIOBIKH 710 18 p. Ta kiHKH 10 14 p.

Ille omHi€r0 CTOPOHOIO Mpoliecy MOIIM OyTH TakK 3BaHi CHiByYaCHUKH; CIIIBYy4acTb 3a TO-
TOYaCHHMH HOpPMaMH BHHHUKAJIa, KOJM Ha OOIli TI03MBaya 9 BiAMOBimada (Taki TEPMiHHU, O pedi,
yBiliIm 10 06iry B cynoBiit mpakruri Bxe y X VIII cT. [3]), abo Ha 6ot1i 060X, Oy70 1ekinpka ocio.
CmiBy4acTp 374e01IbIIOT0 3 SBISAJIACH Y IIUBUIBHUX CIpaBax MO0 TpaBa CIIJIBHOI BIACHOCTI Ha
3eMuIr0 a00 MaiiHO. 3aMiHa CTOPOHH BigOyBaJlach y BHIAAKAX, SIKIIO IPABOHACTYITHHIITBA 1 BKA3Yy-
BaHH Bi/INOBiJaueM Ha MomepeaHuKa. [CHyBaB if iHCTUTYT NpeCTaBHHUIITBA CTOPOHH. IX B CYZOBHX
nokymentax XVII ct. Ta XVIII ct. HazuBanu 1mo-pisHOMY: IPOKYpaTop, MaTpoH, aaBoKar, IpoMo-
TOp, TOBIPEHUI Ta MPHUCSHKHUN MOBIpEHHA (OCTaHHI JBa BUKOPHCTOBYBAIUCH 3TiTHO POCIACHKOT
IMIEPCHKOI TIPAKTHKH). 3A€OLIBIIIOrO MPEICTABHUKHA CTOPOHH 3aTyJaliCh Y BHITAIKaX OMIKyHCTBA
B iHTepecax MiIomYHuX Ta 0aThKiB B iHTEepecax aiteit [6, c. 112—-113].

VY Tperbomy JIuTOBChKOMY CTaTyTi AisIBHICTH aIBOKATIB 3/iHCHIOBANACH 3riAHO Po3iny
IV “IIpo cyau 1 npo cyauiB». B aptukyni 55 Bka3yBasiock, 110 y ClIpaBax, OKpIiM JESKHX MHTaHb
CHAJIIMHN, CTOPOHA MOXKE BIATHCh 10 3aCTYNHHITBA, W 3aCTyIHUK a00 NMPEJCTaBHUK ITOBHHCH
caM BIJMOBIJIATH Ta CYIUTHCS, i TPEACTABIATH IHTEpPECH OCOOMCTO B Cy/i, a HE Yepe3 IMICEMOBI
JOKYMEHTH TOIO. Y BHIIAJIKY, IKIIO 3aCTYITHUK Y BChOMY 3aMiHSB BiAIIOBiTa4a, TO BiAMOBigaY Mir
He OpaTh yJacTh B CyIi, a 3aCTYIHHK a00 HOro mpeacTaBHUK CYIMBCS I BUPINIYBaB yCi CIIpaBH i3
no3uBaveM. B apTuKyii HarMcaHo, 110 BCi JIMCTH, BUITUCH, CBIUYCHHS, JOKA3H, SIKI TO3MBAY ITiAr0-
TYBaB I10 CIIpaBi IPOTH BiJIIOBi1a4a, Mae MPOTH TOTO 3aCTYIHHKA (TIPEACTaBHUKA) BUKOPUCTATH 1
Tpe’ SIBUTH CyAy TaK, SIK 1 IPOTH 3BHHYBAueHOTO (BiJIOBIAaua), i «iM’sl 3aCTyIHUKA SIK iM’sI 3BH-
HYBa4€HOTO MArOTh po3yMiTi» [7, ¢. 161-162].

Y cBOIO "epry 3acTyIMHHUK (TIPEICTaBHAK) HE MIT BiIKIamaT abo MMepeHOCHTH CIIpaBy i IMo-
BUHEH OyB caM BiNOBITaTH W CYAWTHCH N0 KiHIISI CIpPaBH. 3TiAHO apTUKYITy 56 moTpidHO Oyno B
KaHLENSIPil Cyy 3aCBIMYMTH, 110 3 SIKMXOCh IIPUYMH OJIHA 13 CTOPIH Mepekiagaia 000B’I3KH Ha
CBOTO IPE/ICTaBHUKA 200 3aCTYIHHKA, a00 MaTH JIOKYMEHTaJbHE 3aCBIJUEHHS IIbOTO Y MiCILEeBii
caMOBpsIHIN ycTaHOBI. ApTHKY 57 nepei6auaB MOXKIIMBICTh HA/IaHHS 3aCTYITHUKA a0 Ipe/cTaB-
HHUKa IHTEpEeCiB CTOPOHI 3a paXyHOK JepxaBu. Taki rapaHTii Ha aJBOKaTa HaJaBaJNCh BIOBAM Ta
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CHpOTaM, a TAaKOX TakKi, XTO HE MII' BUCTYIIaTH CTOPOHOIO 200 HAaWHSTH 3aXMCHHKA «4depe3 yOO3TBO
i HemocTatkm» [7, ¢. 164]. Bapro 3ayBakuTH, 0 70 3aXHUCHHKIB, SKi 32 PIMICHHIM CYIy BiIMOB-
JISIOTBCS BT 3aXMCTy TaKWX KaTeropii, mependavyanich caHKiii. ApTHKYIoM 58 mepenbadannchk
YMOBH, 32 IKUMH 0c00a He MOTJIa CTaTH MPEACTaBHUKOM iHTEPECIB CTOPOHH: SKIIIO 0c00a BUCTYTIA€
cynero abo Ipallroe B CYIOBIH yCTaHOBI UcapeM abo MiICYIKOM, TAKOK 3a00POHSIOCH Oy TH Mpe/I-
CTaBHUKOM IHTEPECIB IpeCTaBHUKaM JyXoBeHcTBa [7, ¢. 164—165].

[Ticnst OCHIICHHS! BIUTMBY POCIHCBHKOTO IMIIEPCHKOTO 3aKOHOAABCTBA CTajla BUKOPHCTOBY-
BaTUCh BIJIIOBiJHA MPAaKTHKa MO0 HOTO MPEICTaBHUITBA. [HCTUTYT CYJOBOTO NpEICTaBHHUIITBA
B Mockogii, a 3romom Pociiicekoi immepii, 6a3zyBaBcs Ha «Cymebnikax» 1487 Ta 1550 pp., oc-
HOBHI HOPMH 3TOJIOM MiCTHUJIIUCH B Co6opH0My ynoxxeHHi 1649 p. (anamor PyCLKo’l' npaBau abo
JIuToBCHKHX CTaTyTlB BJIaCHE, HAa OCHOBI 0araro B HOMY SIKHX i po3po0iieni Oyiu naHi yﬂO)KCHHﬂ)
Tyt icHyBaB IHCTI/ITyT MOBIPEHUX Ta MPE/ICTABHUKIB, SIKi 3 4aCOM CTaJlM BCe OLIbIIE BiJPI3HATUCH,
3Ba)KAIOUH Ha BIJIOKPEMJICHHSI IIUBIIBHOTO MPOLIECY BiJ KpuMiHaiabHOTO. [Ticis npuiinstrs [lerpom
I yxasy «IIpo ¢opmy cymy 5 nmuctonana 1723 p. mpeACcTaBHUKH CTAN HE JTUIIE 3aMiHATH CTOPOHY B
cyni, aJe i HaJaBaTH IPaBOBY JOMOMOTY TIiJI 4ac CyzmoBoro mporecy. Bin Pociiicekoi immepii mimnma
MIPAKTHKA T. 3B. «BYJIMYHOI aIBOKATypH», SIKi HaJaBaJI CBOEPIIHY IOPUANIHY KOHCYIBTAIII0, i TaKi
0Cc0o0M Ha3UBAIUCH «s10eqHuKaMu» [2, ¢. 108; 8, c. 499].

B yKkpaiHCBKMX KO3albKUX Cy/lax Iij JI0Ka3aMH pPO3yMUIHCh OOCTAaBUHU, SIKHMU OOIPYHTO-
BYBQJINCh BUMOTH 1 3allepeUeHHs CTOPIH Ta Ha MiJICTaBi SIKUX (OPMYyBAIOCh IEPEKOHAHHS CY/IIB
IIPO CTOCYHKH MiX ctopoHamiu. Ilo3uBau moBuHEH OyB JOBECTH MiJICTABH II030BY, i BiAMOBIIHO
BIJINIOBiZIay 3aBISKM TOKAa3aM TaKOXK HABOIWMB CBOi 3amepedeHHs. Y IUBUIBHUX Tpolecax iHOml
HaBITh HAKJIQHAAJIHN CAHKIIi HAa came MO3MBAdYiB, SIKi HE MOTJIM HAaBECTH JOCTAaTHHO OOTPYHTYBaHb
Juist cBoro mo3oBy. Hanpukiazn, A. [Tanryk HaBoauTh Taki ictopuyHi BizomocTi: «MemikaHii cena
buctpuka B 1722 poni nopanu «cymiiky» Ha naHa Onexcanapa MakoBCBHKOTO. .., siKi Oe3MpaBHO
3aBOJIONIN 3eMJISIMU 1 CIHOXKATMH cesia. MakoBChKi 3HAWNIIM MiATPUMKY 3 OOKY reHepaibHOi*
BIHCHKOBOT KaHLIEJIAAPIi, @ TO/II TeHepaIbHUH BIHICHKOBHIA Cy/I. .. BBR)KAIOUH II030B HEIOBEACHUM, Be-
JIB «UX HETIPaBEIHBIX YEITOOUTYUKOB Ha MTOCTPAxX IPYTUM 110 TypMHU oTaati» [6, c. 113—-114]. Xoua
MOKHa JJOCUTh CKENTUYHO CTABUTHUCH 110 (DaKTy Mporpairy 3BU4aifHUX CEIISTH IPOTH MPEICTAaBHUKA
NIPUBLICHOBAaHNX BEPCTB HACEJICHHS, OCOOJIMBO B IUTAHHSIX HEPYXOMOCTI.

Cepen TOrouacHUX NpOLECyaTbHUX HOPM BUAUIAETHCS PsiJl IOKA3iB, 3 SIKUX OJHHUM 3 Haii-
TOJIOBHIIINX €, BJIACHE, TIOSICHEHHS CTOPIiH, SKe MiJKpIIuIIoBasIoch npucsroro. Cepen 10ka3is Ho-
cTaBaJn 3i3HaHH;1 cBiAKiB. JIOTiYHI apryMEHTH SK CBIIYEHHs CTOPiH HaBOIWINCH y 3MarajibHOMY
mporeci, i mepeBara HaJaBanach MPEACTaBHUKAM BHUIIOTO CTaTyCy B CyCILIBCTBI, HAMPHUKIIA, Y
CIpaBax KO3aK IPOTH CENsTHHHA a00 HUISIXTUY HPOTH CENITHUHA, IIepeBara HaJaBanach BiZMOBiI-
HO KO3aKy Ta HUISIXTUYYy (HAralaeMo, 10 He JUBJSIYMCH Ha pecityOlliKaHChKUIl IeMOKpaTUYHUIT
yCTpiii, ie yCi BEepCTBU HACCIICHHS OyJIH BUTBHUMH, BCE K ICHYBaJIU (peoIalIbHI MPHUBIJICT THX CAaMUX
YKpaiHCBKHX Ta IMOJbCHKUX HUISIXTHYIB, SIKI BYACHO 0OpajM CTOPOHY Ta MiJTPHUMYBAJIH KO3aKiB
i yac Bru3BonbHOT BiliHM, YMM 30epeniu BIacHI NMPUBLIET Ta MAETHOCTI). 3 yacoM, 0COOIMBO Y
XVIII crt., 10Ka3W y BUTIAI CBiTYEHBb CTOPIH IepecTay OyTH JUIIe B YCHil opmi, yci cBiqueHHS
MTOBHMHHI OyJIM HaJjaBaTH y MUCHMOBIH (OpMi, Y BUITAIKy HE HaJaHHS TaKUX JOKA3iB, iHIIA CTOPOHA
3BUIBHSUIACH BiJ 000B’SI3Ky HABOIUTH KOHTPApPTyMeHTH [0, c. 114].

OnHMUM 13 TOJIOBHUX J0Ka3iB Oy/M CBi4eHHs cBiaKiB. CBiAKM NOMUISIIMCH HA JIBI KaTeropii,
a came: Ha 3BUYaiHuX Ta oiniiHuX. ODinifHUMH CBIIKaMHU BUCTYNAJIN 0cO0OH, 110 repedyBasii Ha
JepKaBHIN CITyKOi — «BO3HUI 1 «po3mrykyBawd» [ 1, c. 111]. 3a JIuroBchkum cTarytoM 1588 p., ap-
TUKYJOM 76, CBiTKaM¥ JOIYCKAJINCH JIAIIE XPUCTHSIHA 13 XOPOIIOK PEIyTaIli€ro, sKi He 3HAXOIH-
JIUCH T Mi03POI0, H TIeperT TUM, SIK CBITUNUTH, CYJ] «Mae€ iM HarafaTH i 3ayBaXXUTH, 00 TaM’ ITaln
nipo l'ocniona bora, npo crnpaBeaBicTh HOTO 1 PO NOMITUBICTH cBOIOY [7, ¢. 177].

BpaxoByroun HAOOKHICT Ta CHITY BILIMBY PEJIrii Ha CBIJOMICTb JIIOZICH, e OyJIO CYTTEBOIO
MOTHBAIIIEIO0 CBIYUTH MPABIUBO. 3TiHO apTHKY.Iy 77 BH3HAYaJIOCh, IO JIOKa3aMH Ta X CIIpoO-
CTYBaHHSIM MarOTh OyTH CBIIYCHHS CBiJKiB a00 MICHMOBI JJOKa3H, a HAHOLIBIIIO] BArOMOCTI MaJl
TaKi JI0Ka3M i CIPOCTYBaHHS Yepe3 MpUCATY. APTHKYIIOM 78 BHCYBAJIMCh YMOBH, 3a SKHUMHU 0co0a
HE Maja 3MOTH CBIIUUTH: 0COOW, 3BUHYBauCHi 32 BUMHECHHS 3JI0YHHY, CIIYTH Ta MiAJaHi 32 CBOTO
(deonana, OOKEBIIBbHI, BiATyUYeH] Bi epksu [7, ¢. 177].

CyTTeBUM J0KA30M BUCTYTIAJIa MIPUCSATA, 3T1THO apTHKYIy 81, SKI0 CTOpOHA MOIJIa JI0Ka3a-
THU TIPABOTY, SKIIO 3HAWIIIA TPHOX CBIJIKIB, OMHAK 32 BIICYTHOCTI TPETHOTO, cama 0coda CBiTdmia
ITi1 TPUCATOIO F TAKMM YMHOM BHTpaBajia CrpaBy (OHAK, I1€ He JisU10, SKIIO ITPOoIec HIIOB Ipo 3e-
MeJbHY HepyXOMICTh). BiZiMOBa BiJl MpUCSTH BBa)KaIach 3TiTHO apTUKYITY piBH03Haqu nporpary
[7, c. 178] Ame(ynOM 82 MUChbMOBHUMU JIOKa3aMH BBaYKAJIMCh 3allUCH HA MAETKH W 1HIII 3aITUCH
Ta 3asBU 1 CBIIYCHHS 3 KAHIEISIPCHKUX KHHT, CY/JI0BHX, 36MCbKHX, MOHACTHPCHKHUX, 13 TIe4aTKaMH
i mignucamu.

ISSN 2078-3566 39



Haykosuii gichux JJHinponemposcbko2o 0epacagro2o yHisepcumenty enympiunix cnpag. 2021. Ne 2

BucnoBku. O1xe, 3a 4aciB [eTbMaHIIMHY CyIH B IIMTAHHSX NPOLIECY KOPHCTYBAIIMCH IIHPO-
KUM CIIEKTPOM Pi3HOMAaHITHUX JKeped, a caMe JINTOBCBKMMHU CTaTyTaMH, IIOJbCHKUMH aKTaMH, aKTa-
MU I'eThMaHChKOI BIa i1, Ko (iKallisiMy HasBHUX YCIX aKTiB, SKUMU KOPUCTYIOThCSI CY/I0B1 yCTaHOBH,
POCIHCHKUM 3aKOHO/IABCTBOM, MarieOyp3bKUM MPaBoM. Y LUBIIEHOMY IPOLIEC] ICHYBaJIH PUBLIET Ta
TriepeBart y BiAMOBITHOCTI /IO MPaBOBOTO CTATyCy 0COOH, a came (haKT IMPUHAICKHOCTI /IO BUIOT Bep-
CTBH HACCJICHHS. Y MUTAHHSX MPABO3IaTHOCTI iICHYBaJIH OCOOIMBOCTI Y BUTIISII TO30aBIICHHS TAKOTO
mpaBa 0cib, BIITyIEHUX Bifl IIEPKBH, T030aBICHNX YECTi; MPOIIECYAITHFHOIO JI€3IATHICTIO HE BOJIOMLIH
HETIOBHOJIITHI Ta JKIHKH Ta JeKi 1HIIII KaTeropii, AKi CTpakJaau Ha ICUXI19HI po3JIaau a00 Bajiu CITyXYy.
IcnyBaB B YkpaiHi i IHCTUTYT a/{BOKaTa abo Npe/ICTABHHUIITBA IHTEPECIB CTOPOHH B CYIi, KOJIM 3aMiCTh
OJTHI€T 31 CTOPIH MPEJICTABHUK 3MaraBcs 3 MPOTUIIC)KHOIO CTOPOHO. [CHYBaH i 0COOIMBOCTI B CUC-
TEMI JIOKa3iB: IOCUTh BAXKJIUBHIM Ta CIICIU(PITHIM JJOKA30M OyIia pejiriiiHa mpucsra, ska Moria CTaTi
BHUPILIAIBHAM apryMEHTOM 3a]UIs [IEPEMOTH Y CIIPaBi.
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ABSTRACT

Oleksandra Nestertsova-Sobakar. Participants in the procedure and evidence in the civil judicial
proceedings. The study deals with the peculiarities of the status of participants in civil proceedings in the
Ukrainian Cossack state, as well as the main groups of evidence used in Ukrainian courts in accordance
with contemporary sources of law, which contained procedural rules and were used by courts. It is noted that
due to the historical political situation in the Hetmanate, sources of Polish and Lithuanian law (for example,
Lithuanian statutes), hetman's powers, Russian law were used on its lands, and traditionally for a long time
customary law, Cossack customary law. Characteristic features of the civil process, which began orally or in
writing, were considered.

The parties could be men from 18 and women from 14. In the Hetmanate there was an institution of
representation of the party as a defender and lawyer, as well as parents or relatives. It is stated that procedural
legal capacity did not extend to slaves, persons deprived of honor, excommunicated, exiles, and procedural
legal capacity was not possessed by children, mentally ill, deaf or dumb, women who did not have a husband
or guardian, and minors (men up to 18 years and women up to 14 years).

The norms of the Lithuanian Statute of 1588 concerning the status of the party's representative, his
role in the process, the grounds on which a person could not become a party's representative (court employee,
clergyman's representative) are revealed. The main groups of evidence are covered, namely the personal
testimony of the parties (in which the testimony of a person who had a higher legal status than the other party
in court was considered more reliable), the testimony of witnesses, the conditions under which a person cannot
be a witness, categories of witnesses ordinary and official), features of the use of religious oath as evidence,
the involvement of written documents.

Keywords: civil proceedings, sources of law, Lithuanian statute, Russian legislation, oath, party
representative, witness testimony.
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(Aninponemposcoruil depoicasnuil ynieepcumenm HYmpiuiHix cnpae)

HNOITUYHA KOPYIIUISA SIK 3AI'PO3A
HAIIOHAJIBHIM BE3IENI YKPAITHA

Jlocmi/pKeHO MONITHYHY KOPYIIIIO SIK OJHY 3 HAMOLIBIINX 3arpo3 HalloHAIBHIN Oe3memi YkpaiHn.
JlocmimKkeHo cy4acHUi CTaH KOPYMITOBAHOCTI HAIIO1 IepyKaBH BiJTIOBITHO IO CTAaTUCTHYHMX ITOKA3HHUKIB MiK-
HapOJIHUX HE3aJISKHUX OpraHizamiil. BusHaueHo aeTepMiHaHTH MOJMITHYHOI KOPYIILi, 30KpeMa: 6e3mocepeTHb0
TOJIITUYHI, TIPABOBI Ta yIpaBiiHCHKi. [IpoaHanizoBaHO HOPMAaTHBHO-IIPABOBI aKTH y cepi 3arobiranHs i mpoTH-
nii kopynuii B Ykpaini. Busnaueno cy6’ektiB mpotuii kopymnuii y Hamriii epskasi. Ha oCHOBI BUKOHAHOTO aHa-
J1i3y 3aMpOIIOHOBAHO JIOJATH 10 TIEPeNIiKy YIIOBHOBAKEHNX Cy0’€KTIB IHCTUTYTH I'POMAJITHCHKOTO CYCIIIIbCTBA
JUTSL T IBUILICHHSI IOBIPY HACEIICHHS JI0 OpTaHiB ITyOIYHOT BIIa M, 8 TAKOXK JUIS TIOCTIHHOTO KOHTPOITIO  HATIISTY.

Knrouosi cnosa: kopynyis, HayionanvHa 6esneka, Koncmumyyis, npasa ma c60600u, noimuxa.

IMocranoBka npodJjaeMu. [TuTaHHs MOMITHYHOT KOPYIIIIT SIK 3arp0o3u HAIlIOHABHIN Oe3merri
€ OJIHUM 3 HaOUIBII aKTyaJ IbHUX Ta MPOOIEMHHX B YKpaiHi. 3arajioM IoiTHYHa CUCTEMA € PUKIIa-
JIOM JIMHaMi4HO{, 0araTOKOMIIOHEHTHOI Mojielli. B Hilf BUHUKAIOTh 1 QYHKIIOHYIOTH pi3HOMaHITHI
IHCTUTYTH, SIKI MAIOTh OIJIBbII YK MEHII BAXKIIMBE 3HAYCHHS [UIsl IEPXKAaBU Ta 0COOU, MOXKYTb 3/iHc-
HIOBaTH cTabimi3ariitny abo, HaBIaku, pyWHiBHY Hifo. [IpukiIamoM OCTaHHBOI € NECTPYKTUBHUI
IHCTHTYT MOMITUYHOI KOPYTIii, SKUH yBHPA3HIOE MONITHYHUH TPOIEC 1 BOJHOUAC XapaKTepU3ye
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O1IBIIIOI0 YW MEHIIOI0 MipOI0 Oy[b-Ky CydacHy JepkaBy. EQekTHBHA MpOTHIIS MOMITHYHIHN KO-
pymiii motpelye ageKBaTHOI Aep:KaBHOI CTpATErii, i IKPITUICHOI BiAIOBITHOO TAKTHKOIO, TIEBUMHU
32 KOHKPETHUX YMOB TEXHOJOTisIMA. J{JI1 KOHCTPYIOBAHHS TaKOi CTpAaTeTii MPOTHIiT KOPYIIIIITHIM
MIPOsIBAM Y TIOJNIITHUIN TOTPiOHI BceOiuHEe HAyKOBE OCMUCIICHHS, aHAJi3 CYTHOCTI Ta 0COOMMBOCTEH
MPOSIBY TOJIITHYHOT KOPYIILT.

Amnauni3 nyﬁ.ﬂikauiﬁ, B SIKHX 3al1049aTKOBAHO BI/IpiHIeHHﬁ uiei mpo6emu. Hpo6neMy 3a-
no0OiraHHs Ta MpoTUii Kopynuu aHaJI3YIOTh BUCHI B p13HI/IX rajy3ix HayKH, y TOMy YHCIIi: IPaBO3-
HaBIli, MOJITOJIOTH, COLIOJOIH, IICKXOJIOTH, JIepKaBHI yIpaBiiHLi Ta iH. 30Kpema, npobiemu 3a-
moOiTaHHs Ta MOAONAaHH Kopymiii aHamizyrote: JI. Barpiit-lllaxmatoB, O. banuyxk, 1. bBaunHaCchKHH,
B. benix, B. Bepsnep, O. Kampman, M. Kammmk, C. KmimoBa, 1. Kospsxos, O. Kocrtenko,
B. Kysemenko, O. Kypunenko, B. JlutBunenko, O. Jlyk’snoB, O. MapkeeBa, M. MenbHUK,
O. Muxaiinsaenko, €. HeBmepkuipkuii, A. HoBak, 10. Pyouncekuii, O. Psouenko, A. CaBeHKOB,
C. Cepoborig, O. Cinuyk, JI. Cuthuk, €. Cxymur, B. Conosiios, A. Cy66or, B. Tpenaxk, T. Yne06ares,
M. ®owmina, M. Xaspontok, H. Yenmosa, O. FOpuenko, C. SkoBenko, M. fApomenko, I. fAukis Ta
iH. OmHAK CHOTOMHI BIACYTHIH CHCTEMHHUH aHami3 mpoOiieM 3amoOiraHHs MONITHYHIA KOpyHIii B
VYkpaiHi sk 0CHOBH (OPMYBAaHHS TONITHKN OE3MEKH.

Meta crarTi: 3MiHCHUTH KOMILICKCHUN aHaJIi3 MOMITHYHOT KOPYIIIi SIK 3arpO3H HAI[iOHAb-
Hill Oesmeri Ykpainu.

Bukaan ocHoBHOTO MaTepiaxy. BingmosigHo 1o cr. 7 3akony Ykpainu «IIpo ocHOBH Haili-
OHAJIBHOI Oe3neKkn YKpaiHW» ChOTOZHI OCHOBHUMH pEalbHUMH Ta MOTEHLIITHUMH 3arpo3aMy Halli-
OHaJBHIN Oe3merni YKpaiHu, cTabiTbHOCTI B CYCHUIBCTBI 3-TIOMDXK 1HIIHX € TOMHUPEHHS KOPYIIIii B
opraHax JIep>KaBHOI BJIaJIM, 3POIICHHS Oi3HECY ¥ MONITHKH, OPTaHi30BAHOI 3JIOYMHHOI TisITBHOCTI
[12]. YiponoBk ocTaHHIX POKIB TeMa MOIITHYHOT KopyILii B YkpaiHi HaOys1a 0COONMBOI aKTyasb-
HocTi. Maciitad moImmMpeHHs bOTOo SIBUIIA B MOJITUYHUX 1 BIaJJHAX IHCTUTYTaX Ja€ 3MOTY Xapak-
TEpU3yBaTH MOJITHYHY KOPYIIIIIO SK HEBIJI'€MHY JIECTPYKTHBHY CKJIaJIOBY iX AisIIBHOCTI.

3rizHo 3 pesynbTaramy, siki Oynum BucBimieHi Transparency International Ukraine, Oyio
3a3Ha4eHo, mo y 2020 pomi Ykpaina mocimana 117-te micre momixk 180 iHmmxX kpaiH 3a iHIEK-
coM crhpuiiMaHHS Kopynmii. Ykpaina Oyno migHanacs Ha 3 Gamm Oinmbime i omepxana 33 Oanm 31
100 moxnuBuX. Y pedTHHTY YKpaiHa 3Haxo[uiiacs Ha piBHI Takux KpaiH, sk: Heman, €rumer i
3ambis. BigmosinHo no manmx Transparency International, cutyanist 2020 poky Oyna kparie, Hix
y 2019 pomi. Toxi Hamra xepkaBa mocigana Ta mofiisuia 26-129-te micus 3 TakKUMU KpalHaMu:
JIxi0yTi, AzepOaiimkan i Kupruscran. Jlimepamu 2020 poxky 3rinHo 3 [Hnexcom Oynu: anis i HoBa
3emanmis, i KpaiHu B3suK ax 10 88 OamiB. HampukiHIl criiicKy Bee K Taku 3aiwmanics Comali
(12), IiBnennnit Cynan (12) i Cupis (14) [1].

VcknaHeHU! XapakTep MUTaHHS 3a0e3meueHHs 0e3TMeKH BUSBISETHCS B pi3HI/IX 3a 3MiCTOM
MOHATIHHUX KaTeropmx pO3po0IIeHHs AKHUX BOavae sk Au(epeHIiioBaHni, TaK 1 IHTErpaJbHUI
MiIXOM Ha OCHOBI BUKOPHCTAHHS KOMIUICKCHHX JIAHUX TaKHX ranyseH, siK: q)lnocoq)m paBo,
ICTOpIsl, COIIONOTIS Ta IHIINX TaTy3el HAYKOBOTO 3HAHHS SIK TEOPETHKO-METOAOJIOTIYHOT OCHOBH
mizHAHHA [2, c. 12]. B3araimi 6e3nexy MO)KHA BU3HAYUTH K HAWOLTBIN BayKJIMBE COIlialibHE Onaro,
III0 Bi/MIOBi/Ia€ iHTEpecaM Ta OaXaHHSM JIFOZIEH 1 € OHIET0 13 HAHOITBIIT HEOOXiTHIX YMOB (DYHKITi-
OHYBaHHsI CYCIIIJIbCTBA 3arajom [4].

IOpunnuHo popmaizoBaHUM NPOSIBOM O€3EKH OCOOUCTOCTI € MPaBO 0COOM Ha OE3IeKy, 1110
BapTO PO3YMITH SIK IPABOBY MOXKJIMBICTH OCOOMCTOCTI SIK Cy0’€KTa IpaBa 30eperTH cBili cTaH Oe3med-
HOI KATTEMISUIBHOCTI Y BUIIAAI 3a0€3MCYCHUX 1 OXOPOHIOBAHHX JICPKABOK0 BUMOT HA CAMOCTIHHY
peaiizamito Hefo CBOIX JKUTTEBO BXKIIMBHX MOTPEO Ta iHTEpeciB Oyap-IKOro Xapakrepy [6, c. §].

3BepHYBIINCH 10 Takoi Ae]iHiMii, K MONMITHIHA KOPYIIIis, BAPTO 3a3HAYNUTH, 1[0 CHOTOTHI
y 6ararboX JIEMOKPAaTHYHUX, IIPABOBHX Ta COLIaJIbHUX JIepKaBaxX MPOBAJNTHCS aKTUBHA JIepyKaBHA
MOJNITHKA JUIsE OOPOTHOM 3 KOPYIIII€I0, Y TOMY YHCII 3 MOMITHYHOIO. [lomuUpeHHst KopynuiitHux
Il y CUCTEeMI OpraHiB IMyOJIIYHOT BIIAM CBITYUTH PO HEe3a0C3MCUCHHSI B TIsTIBHOCTI IIMX OPTaHiB
MIPHUHIUITIB BEPXOBEHCTBA MPaBa, MPO30POCTi, BIAKPUTOCTI Ta JOOPOYECHOCTI.

PiBens 1 MacmTabu Kopymiii B YKpaiHi, €eKTUBHICTh MPOTHUIIi KOPYIIIHHAM TIporiecaM
BEJIMKOIO MipOIO 3aJIeKaTh Bil JOOPOYECHOCTI BUOOPHUX MOCAOBUX 0Ci0, TEMOKPATHIHOCTI TO-
JITUYHOI CUCTEMH 3arajioM i BHOOpYOro mpoiiecy 3okpema. OctanHi BuOopui kammaHii B YkpaiHi
CBi/I4aTh, 110 rpyOl MOPYIIEHHS JEMOKPATUYHUX TPUHIUITIB BOJICBUSBICHHS (BTPYUaHHS BIAAN y
BUOOpUMIA ITporiec, MKy BUOOPIIIB, HE3aKOHHI CY/IOBI PILIICHHS) MPU3BEIH JI0 TOTO, 110 3/e011b-
mroro BUOOpPHI mmocanu o0ifiMaroTh 0co0u, SKi HE BiIIOBINAOTh cTaHAapTaM qoopodecHocTi [11].
YV momaneiomMy IisuTbHICTE BHOOPHHUX TIOCATOBHX 0Ci0 TaKOXK CYTPOBOIKY€ETHCS KOPYIIIIHHOTO TTO-
BE/IIHKOIO, HAWTIOIIMPEHI UMY IPOSBAMHU SKOi €: KOH(ITIKT iHTepeCiB y AiSIBHOCTI BUOOPHHUX 0Ci0,
HacamIiepe/] CyMIIICHHS Ay TaTChKOT POOOTH, MOTITHYHOI JISUTBHOCTI 3 M AMPHEMHHUIIBKOO TisUThb-
HICTIO Ta POOOTOO B OpraHax BUKOHABUOT BIIAIH, 10 3a00POHEHO 3aKOHOM; iKY BUOOPHHUX 0Ci0,
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3I1MCHEHHS THCKY Ha HUX 200 Ha Oi3Hec, 10 SKOTO MalOTh CTOCYHOK JICMYTaTH, 3 METOIO YXBaJICHHS
MIEBHUX pillleHb a00 Tepexomy M0 IHMIOI JenmyTarchbkoi (pakiii (Tpymn); He3aKoHHE JT00iF0BaHHS
1HTEpeCiB OKpeMHUX 0ci0 un Oi3HEC-CTPYKTYp TOIIO.

[ToniTHYHO KOPYIIIIIEI0 € BUKOPUCTAHHS 0C00010, 110 00iiiMae AepikaBHy mocany, J0Bipe-
HUX HOMY JIep>KaBHO-BJIaTHUX TOBHOBA)KEHb 1 IIPaB, CIy’)KOOBOT'O CTAaHOBHIIA Ta CTATyCy B CHCTEMI
JIep’)KaBHOT BJIaJIM, CTaTyCy OpraHy JepKaBHOI BIIa/iv, SIKUI BiH IIPE/ICTABIISIE, 3 METOIO IIPOTHITPAB-
HOTO OTPUMaHHS 0COOHCTOI Ta (a00) TPyMOBOi, B TOMY YHCIIi i Ha KOPHCTH TPETIX 0Ci0, O THIHOT
BuTOnH (MomiTHYHOTO 30aradeHHs) [ 10, c. 195]. OCHOBHUIL 3MICT MOMITUIHOT KOPYIIIIi] — IIe KOPYM-
moBaHi (popMu peasizarii AMHAMIYHOT OMITHKH, 37I0BKHBAHHS BJIa 010, TOOIFOBAHHS BUTIIHUX JIJIS
KOPIIOPaTUBHUX TPYIT MONITHYHUX i €KOHOMIYHHX PillleHb, MOJITUYHHN MaTpoOHaX, MiAKYI TOLIO.
3MiCTOM TaKOX € CyKYITHICTh PI3HHX 32 3MICTOM 1 CTYIIEHEM CYCIIbHOI HEOE3IEKH MTPOTUTIPABHUX
JSTHB, SIK1 3JIICHIOIOTH JUIS TOCSITHEHHS MOJIITHYHUX IiJIeH, CYTTEBO BILIMBAIOTH HA (hOpMYBaHHS
Ta (QYHKIIOHYBaHHS OpTaHiB BIAJX H YIPaBIiHHAS, MPUAHATTS 1 pealizalito HUIMH MOTITHIHHX Pi-
IIEHb, CIIOTBOPIOIOYH NP LbOMY ITOJITUIHNI Ta €EKOHOMIUYHHUHN KypC epKaBH.

Jlo cy0’exTiB 3a0e3mederHHst Oe3MeKn JAepKaBu B CHCTEMI 3amoOirants ta 60poTsoH 3 KO-
pynii€ero Tpeda BIIHECTH TaKi: OpraHu MPOKypaTypH, y Tomy 4ucii CrenianizoBaHa aHTHKOPYTI-
uiitHa npokyparypa; opranu HanionansHoi nomiuii Ykpainu; HanionansHe aHTHKOpYLiiiHe O010po
Vkpainu; HamionanbHe areHTCTBO 3 MHTaHb 3anobiranHs kopymuii; JepkaBHe Oropo posciiny-
BaHb; HamionanpHe areHTCTBO YKpaiH! 3 MUTaHb BUSABICHHS, PO3IIYKY Ta yIPABIIHHSI aKTHBAMHU,
OJIEpKAHUMH BiJl KOPYMIIHHUX Ta IHIIMX 3J70YMHIB; Bummii anTHKOpynuidHmiA cya. ismbHICTh
3a3Ha4YCHUX Cy0’€KTIB CIIpsSIMOBaHA HA ¢()EKTHBHE 3ar00IiraHHs Ta MPOTHIII0 PI3HUM MPOSBAM KO-
pynuii y Hammii gepxasi.

Jo iHmmx cy0’€KTiB, sKi 3a0e31e4yI0Th MPOTUAII0 KOPYILii, MOXHA BiJTHECTH TaKi: Mpe.-
CTaBHUKH I'POMaJICBKHUX 00’ €/IHaHb, HAyKOBHUX YCTaHOB, HABYAJILHHUX 3aKJIaiB, €KCIIEPTH BiJIIOBII-
HO1 KBamiQikarii, iHIIi 0co0H, sIKi BXOAATH 10 CKJIaTy KOHKYPCHHUX KOMiCil, TPOMaJChKUX pal, pal
TPOMaZCHKOTO KOHTPOJIO, III0 YTBOPEHi MPH JepKaBHUX OpraHax Ta OepyTh y4acTh y MiATOTOBII
pileHb 13 KaIPOBUX MUTaHb, MiATOTOBIl, MOHITOPUHTY, OIIHIII BAKOHAHHS aHTUKOPYIIIHHUAX MPO-
rpam [3, c. 126]. [epxaBa 3 00Ky MOCaI0BUX OCIO OTprUMaia MOXKIIUBICTh 31HCHIOBATU JOAATKO-
BUil (DiHAHCOBUIT KOHTPOJIb (HE3BaXKAIOUM Ha 00OB’SI3KOBY MEPEBIPKY JAEPKaBHUMH (iCKaIbHUMH
opraHam, sIKy HIXTO HE CKacoByBaB) Ta ()iHAHCOBHII THCK Ha I'POMAJICHKHUX aKTHBICTIB i rpoMa-
CBHKi OpraHizailii, ki 00pIOThCS 3 KOPYIIIIEI0 B OpTraHax ITi€l K BIaIH.

JlocimKyoun ONMITHYHY KOPYIIIIO SK 3arpo3y HamioHaIbHIN Oe3meni, BApTO BU3HAYNTH
OCHOBHI IOJIITUYHI JIeTEPMiHAHTH, SIKi CIIPUSIOTH PO3BHUTKY IIHOTO HEOE3METHOTO, AECTPYyKTUBHO-
ro siBuINa B YKpaiHi. Jlo OCHOBHMX NPUYMH MOXKHA BiTHECTH TaKi: MOJITHKO-TIPABOBI, IO SKHX
BIJTHOCSITH HECIIPUATIMBI XapaKTEePUCTHKH MOJITUYHOI Ta YIIPABIIHCHKOI €JiTH, MOJITHYHY HecTa-
O1JIbHICTD, HEJIOCKOHAIIICTD MEXaHi3MiB B3a€MOBIIHOCHH OpraHiB JJep>KaBHOI BIIAIX 3 TOJITHYHUMH
MAPTISIMH, BIACYTHICT CTIMKUX TpamuWIliii JeMOKpaTii, HEMOTIKH PETYINIOBaHHS JepKaBoio (iHaH-
CyBaHHS TIOJMITHYHHUX MapTiif, 0OMEXEHHS CyCHUTBHO-TIONITHYHUX CcBO0OOJ, HAAMIPHY TMONITHIHY
JIETIeHTpai3allito; MpaBoBi (HEPO3BUHEHICTh AHTHKOPYMIIIHHOTO 3aKOHOAABCTBA, MPOTAIMHU B
MIPaBOBOMY PETYITFOBAHHI CYCIHUIbHUX BITHOCHH, CYIIEPEYHOCTI MK TIOJIOKCHHSIMU Pi3HUX HOpMa-
TUBHO-ITPABOBHX aKTiB, HEYITKICTh 200 HE3pPO3yMUIICTh JIHIBICTHYHHX (POPMYJIIOBAHb IPABOBHX
HOPM, BUHSTKHU 13 3arajJbHUX IIpaB Ta MPOLEIYp, 3aIUIyTaHICTh Ta PO3NOPOLICHICTH IPABOBOTO
perymroBanHs To1IO) [13, ¢. 92]; ynpaBmiHCEKI, 10 SKAX HAJIEXKAaTh: cIa0Ka MIEBICTH JEeP>KaBHOTO
KOHTPOITIO, CTPYKTYPHO-(DyHKIIIOHATBHI HEOMIKN CHCTEMH JepKaBHUX OPTaHiB, HETPO30PICTh iX
TSTTBHOCTI, HEBITOPSIKOBAHICTh 3arajibHOi aMiHICTPAaTUBHOI MPOIEIYypH, HEPO3BUHEHICTh a/IMi-
HICTPAaTHUBHOTO CYJI0OYMHCTBA, BIICYTHICTh HAJISKHOTO OpraHi3aliifHoOro 3abe3ne4eHHst aHTHKOPYTI-
LIHHOT AIsUTHHOCTI, HEOIKKA HAIAaHHSI aJIMiHICTPATUBHHX ITOCIIYT TOIIIO.

VY Mexax JOCHIPKeHHSI BapTO 3a3HAYUTH HOPMAaTHBHO-IIPABOBY OCHOBY IPOTHJII KOpYI-
mii B Ykpaini. 3arajgom J0 CHCTEMH aHTHKOPYMIIIIHOTO 3aKOHOMABCTBA HAJICKATh KOMU(IKOBaHI
Ta Hekoan(iKoBaHI HOPMAaTHBHO-TIPaBOBi akTH: KpuMiHanpHUH komekc Ykpainwm, KpuminampHO-
nporecyalbHuN Kojieke Ykpainu; 3akonu Yikpainu «lIpo 3anmoGiranss kopyniiiy, «IIpo opraniza-
LiITHO-NIPAaBOBI OCHOBHM OOPOTHOM 3 OPraHi30BaHOIO 3JIOYMHHICTION, «[Ipo 3BEpHEHHS rpoMasTHY,
«IIpo gocrtym g0 myo6miunoi iH(GoOpMariiy, «I[Ipo BHECEHHs 3MIH 10 NEIKUX 3aKOHOIABUUX aKTiB
VYKpaiHu o0 BiIIOBIAIBHOCTI 32 KOPYIIiiHI TpaBonopyieHHs», «I[Ipo BHEceHHs 3MiH 10 je-
SIKMX 3aKOHOZABYMX aKTiB YKpAiHM I0/I0 MPHUBEICHHS HALlIOHAIBHOTO 3aKOHOAABCTBA Y BiJIIOBI/I-
HICTB i3 cTanAapTaMu KpuMmiHaIbHOI KOHBEHIIT Tpo 00poThOy 3 Kopymiieto» Bin 18 kBiTHa 2013
poxy Ne221-VII (3minu 1o ct. 354, 368, 369, 370 KK Vkpainn); «I[Ipo BHECEHHS 3MiH 10 ACIKUX
3aKOHO/IaBUMX aKTiB YKpalHM IOAO peasizaiii Jep:kaBHOT aHTHKOPYIMLiHHOT momitukny; «IIpo
HauionanbHe anTHKopynuiliHe Oropo Ykpainuy», 3akon Ykpainu «IIpo nepkaBHy ciryxOy» Bix 10
rpynas 2015 poky Ne 889-VIII romro. Jlo Toro sk A0 3a3HaAYCHOT CUCTEMH BXOJSTh ITiA3aKOHHI HOP-
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MaTHBHO-TIPABOBI aKkTH, 30kpema: [locranoBa Kabinery MinictpiB Ykpainu Bix 13 uepsus 2000
p- Ne 950 «IIpo 3arBepmkenHs [lopsaxy mpoBeneHHs CIyk00BOTO PO3CIiTyBaHHS CTOCOBHO 0Ci0,
YHIOBHOBXCHUX HA BUKOHAHHS (QYHKIIIH JepxkaBu aO0 MiCIIEBOTO CaMOBPSITyBaHHS TOIIIO.

BasxiiiBo HaronocurH, 1o 3a0e3rneueHHs HallioHaJIbHOT Oe3NeKH € 0araTropiBHEBOO, BHYTPILI-
HBO Y3TIOJDKEHOIO CHCTEMOIO, SIKa CIPSIMOBAHA HA OXOPOHY 1 3aXUCT BIIMOBIIHMX 00’ €KTIB: JIIOAMHH,
CycHijbeTBa 1 JiepkaBu. OHAK came TIOMITHYHA KOPYIIIisl Ta KOPYIIisl B OpraHax ITyOJiqHOI BiaJiu
€ OJTHUM 3 HaWOUTbII HEeOE3MEeYHNX BUJIIB, OCKUIBKU CIIPUUYMHSIE HEBIpYy Hapoay Ha (hiHaHCOBY 10OpO-
YECHICTh BHCOKOIIOCAIOBHX OCi0, HEMIPO30pHiA OFOKETHHI MEHEHKMEHT, KOPyMIIOBAaHICTh CHCTEMHU
JIepPKaBHUX 3aKyITiBENb — BCE 1Ie HAafaKTyalbHiII TPOOIeMH, 110 TOTPeOyIOTh HEraifHOTro BUPIIIICHHS.

BucnoBku. [oniTuuHi NOTPsCiHHS, MONTUOICHHS MPIPBH B COLAIbHOMY pO3ILIapyBaHHI
CYCIHIJIbCTBA, KPUMIiHAIII3aIisl BCIX Cep CyCHiIbHOTO XKUTTSI, BUSIBH PETiOHAIILHOTO CerapaTru3my,
KOH(eciliHe Ta IHIIe TPOTUCTOSHHS — I1€ HE ITOBHUH Mepestik Hac/iAKIB camMe MOMITHYHOT KOpyTii
B Ykpaini. HasBHICTb 3a3Ha4eHUX BHIE HETaTWBHHX SIBHII CBIAYUTH MPO HHU3bKY €(PEKTHUBHICTH
MIPaBOBOTO PETYIIOBAaHHS CYCIUIBHUAX BiIHOCHH, BHYTPIIIHI 3arpo3u SK JIOAMHI (TPOMaISHUHY),
CYCIIUTBCTBY Ta JIEpKaBi, TaK 1 3arpo3u Jerpaarii mpaBoBOi CHCTEMH JepKaBH. 3a3HaYCHE — II¢ Ha-
CJIZIKKM HasIBHOT MOJITUYHOI KOpymiii B YKpaiHi, BUSIB TOTO, 1110 IpaBOBa cucTeMa YKpaiHH He BiJl-
MOB1/Ia€ HOBMM BUMOTaM CyCIiIbcTBa. L{e Takox HaCiKu nepeopMaTyBaHHs IPABOBOT CHCTEMHU
YKpaiHu BiAIOBIHO 70 IHTEPECIB OKPEMUX OJIIrapXiyHUX KJIaHIB 3 METOIO OTPHUMAHHS BJIa Iy, IPO-
THUCTOSTHHS MIXK SIKUMHM TTOCTIIHO 3arocTproeThes. [IpaBoBa cucrema Juis HUX € THM MEXaHi3MOM, 3a
JIOTIOMOTOFO SIKOTO BOHH IIParHyTh BUKOHATH BJIACHI 3aBIAHHS — 3aBOIOBATH BJIAIy, yTPUMYBATH il
Ta 3a 11 TOTIOMOTOI0 HAPOIILyBATH KaIliTal.

OTKe, TONITHYHA KOPYIILIis SIK ()eHOMEH YMHHUTH HaiiHeOe3NeuHINN BILUIMB caMe Ha (hyHK-
1iOHyBaHHs MPaBOBOi cHcTeMu B YkpaiHi. [i cy6’eKTH MparHyTh 3MiHUTH 3aKOHOJABCTBO JUIA 3a-
JIOBOJICHHSI BIIACHUX IHTEpeciB. 3a TaKMX YMOB IIPAaBOBA CHCTEMa HE BUKOHYE CBOTO MPU3HAYCHHS
— OyTH YiTKO BU3HAYEHHUM, CTIPABEAIMBUM PEryJIITOPOM CyCHUIBHHUX BiJIHOCHH, rapaHTyBaTH 0e3-
TIeYHE iICHYBaHHS JIIONWHH, CYCIIECTBA Ta ICPKaBH.
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ABSTRACT

Andriy Rybalkin, Mariya Taranina. Political corruption as a threat to ukrainian national security.
The article examines political corruption as one of the biggest threats to Ukraine's national security.
The current state of corruption in our country in accordance with the statistical indicators of international
independent organizations has been studied. The determinants of political corruption have been identified,
in particular: direct political, legal and managerial. Regulations in the field of preventing and combating
corruption in Ukraine are analyzed. The subjects of anti-corruption in our state have been identified. Based on
the analysis, it is proposed to add civil society institutions to the list of authorized entities to increase public
confidence in public authorities, as well as for constant control and supervision. It is determined that the level
and scale of corruption in Ukraine, the effectiveness of combating corruption processes largely depend on
the integrity of elected officials, the democracy of the political system in general and the electoral process
in particular. Recent election campaigns in Ukraine show that gross violations of democratic principles of
expression of will (government interference in the election process, voter bribery, illegal court decisions)
have led to the fact that most elected positions are held by persons who do not meet integrity standards. It
is stated that the main content of political corruption is corrupt forms of dynamic policy implementation,
abuse of power, lobbying for political and economic decisions beneficial for corporate groups, political
patronage, bribery, etc. The content is also a set of different in content and degree of public danger of illegal
acts committed to achieve political goals, significantly affect the formation and functioning of government and
administration, their adoption and implementation of political decisions, distorting the political and economic
course of the state. It is concluded that political upheavals, deepening the gap in the social stratification of
society, criminalization of all spheres of public life, manifestations of regional separatism, confessional and
other confrontation - this is not a complete list of consequences of political corruption in Ukraine. The presence
of the above negative phenomena indicates the low efficiency of legal regulation of social relations, internal
threats to both man (citizen), society and the state, and the threat of degradation of the legal system of the state.
This is a consequence of the existing political corruption in Ukraine, a manifestation of the fact that the legal
system of Ukraine does not meet the new requirements of society.

Keywords: corruption, national security, Constitution, rights and freedoms, politics.
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Jlinis CEPIIOK®

KaHWUIAT FOPHIMIHUX HAyK, TOICHT
(Aninponemposcokuil OepoicasHul
VHIgepcumem 6HymMpiuHix cnpas)

IHTEPIIPETAIIS NIOHSTH «fOPHIAYHI
TAPAHTII BUBOPUYUX ITPAB 'POMAISIH YKPATHU»
TA «(IOPUJIUYHI TAPAHTII IIPABA TPOMAJISIH YKPATHA
HA YYACTH Y BCEYKPAIHCBKOMY TA MICLIEBOMY
PE®EPEHAYMI» Y CYYACHIN
JOKTPHUHI KOHCTUTYIIHHOI'O ITPABA

[IpeaMeToM HayKOBOTO aHANi3y CTaJIM BiJOOpakeHi B CydyacHii MpaBHUYIN Haylli CYIHKSHHS BUCHHUX
PO TaKi CKJIJIOBI KOHCTUTYLIHHO-IIPABOBOIO CTAaTyCy JIOAWHM 1 IPOMaJSIHUHA, SIK TapaHTil IpaB i cBOOOX
JIFOAVHH, IOPUINYHI TapaHTil [paB JIIOMHH, TapaHTil BCEyKpaiHCEKOTO pedepeHyMy, TapanTii pe)epeHTHOro
Mporecy Ta MeXaHi3M 3[ilicCHeHHs HapojoBiayisi. Ha 0CHOBI 11bOro 0OIpyHTOBAaHO Ta CHOPMYIILOBAHO aB-
TOPCHKI Ae(iHILil MOHATh «IOPUINYHI TapaHTil BUOOPUUX MPaB rPOMAISH YKpaiHI» Ta «IOPHAMYHI TapaHTil
IpaBa rpoMajisiH YKpaiHu Ha y4acTh y BCEYKPaiHCHKOMY Ta MiCLIEBOMY pedepeHIyMix.

Kouosi crnosa: eapanmii npas i ¢60600 100unuy, 10puoudHi eapanmii npag 1oounu, 2apanmii ecey-
Kpaincokoeo peghependymy, eapanmii peghepeHmno20 npoyecy, Mexamizm 30IUCHeHHs. HapoOoeLados, PUOUY-
HI eapanmii eubopuux npas epomadan YKpainu, opuouuni eapanmii npasa spomadan Ykpainu Ha yuacmo y
BCEYKPATHCOKOMY Ma Micyesomy pedepeHoymi.

IHocTanoBka nmpoGaemMu. BaxnuBuM 3aBOaHHAM HayKH KOHCTHTYIIIHOTO TIpaBa € yTOU-
HeHHs ii moHsTiitHOTrO psimy. OAHIEO 31 CKIIAIOBUX 1IHOTO MPOIECY € KaTeropii «IopuIMyHi TapaHTii
BUOOPUUX NpaB I'POMaISIH YKpaiHU» Ta IOPUIUYHI TapaHTii IpaBa TpoMaisH YKpaiHHU Ha y4acTb
y BCEYKpaiHCHKOMY Ta MICIIEBOMY pedepeHIyMi», PO3KPUTTS 3MICTY SIKMX JIO3BOJIUTH OTPUMATH
HaAMOLIBII MOBHE YSIBICHHS PO TOCIIIKYBaHI SBUIIA TIPABOBOT NIHCHOCTI.

AHaji3 my6aikaniid, B AKHX 3aM04aTKOBAHO PO3B’sA3aHHA AaHOoi mpodaemu. [IuranHs
3MiCTOBHOI HAIIOBHEHOCTI MOHATH «IOPUIMYHI rapaHTii BHOOPYHMX MpaB TPOMAaIsH YKpaiHm» Ta
CIOPUAMYHI rapaHTii mpaBa rpoMajisiH YKpaiHu Ha y4acTh Y BCEYKPaiHCHKOMY Ta MicIieBoMy pede-
PEHIYMi» — HE HOBE JJIsl JOKTPUHM KOHCTHTYLIHHOTO 1paBa. BoHO 3HAWIIIO CBOE BiJOOpasKeHHS y
YHCIEHHUX HAyKOBUX MpAIIX 1 HAaBYaJbHUX BUIAHHSIX, IPUCBIYEHHX KOHCTUTYLIHHO-ITPABOBOMY
CTaTyCy JIIOAMHY 1 TPOMaISTHUHA.

Ha oco0nuBy yBary B KOHTEKCTi TEMH IOCIIIKSHHS 3acCIyTOBYIOTh HAYKOBI Ipalli TaKuX
BITYM3HSIHUX MIPABHUKIB, K I. Mypammuna, B. [Toropinko, O. Toguka ta B. ®enopenxo.

Mertorlo 1i€l cTaTTi € 00IPYHTYBaHHS aBTOPCHKUX KOHIIETITIB «IOPHIMYHI rapaHTii BHOOPUUX
IpaB rpoMa/isiH YKpaiHu» Ta «IOpHIMYHI rapaHTil mpaBa rpoMaisiH YKpaiHu Ha y4acTb y BCEyKpa-
THCHKOMY Ta MiCIIEBOMY pedepeHIyMi.

JlocsirHeHHS! BU3HAYEHOT JI0CITITHAIILKOT METH 3yMOBHIIO HEOOX1/THICTh BUKOPUCTAHHS TAKO-
TO TEOPETHYHOTO IHCTPYMEHTAPII0:

1) mianeKTHYHOTO METOAY Ii3HAHHSI, IO IPYHTYEThCS Ha i€l B3a€MO3B’SI3Ky Ta PO3BUT-
Ky JIOCHI/DKYBaHHX SIBHII 3 IHIIMMH JIeP)KaBHO-TIPABOBUMH ()eHOMEHAMH, SIK-OT: MOJITHYHI TpaBa
rpomajisiH YKpaiHy, KOHCTUTYLIHHO-TIPABOBI HOPMHU Ta KOHCTUTYLIHHO-ITPaBOBI BIJIHOCHHH;

2) ¢opMambHO-JIOTIYHNX METO/IB aHaNi3y Ta CHHTE3y, THOCEOJOTIYHI MOXIIMBOCTI SKHX
JIO3BOJISIFOTH BHOKPEMHTH CYTT€EBI O3HAKH MOHSTH, a TAKOXK CHOPMYITIOBATH X (OHATH) AediHimii;

3) creniagbHO-IOPUAMYHOTO Ta TEPMEHEBTHYHOTO METO/IIB Mi3HAHHS, 1110 JJ03BOJISIIOTH PO3-
KPHUTH 3MICT IIPHUIHCIB KOHCTUTYIIHOTO 3aKOHO/IaBCTBA.

Bukian ocHOBHOro marepiajy. BakinBe METOMOJOTIYHE 3HAYCHHS B IUIAHI IMi3HAHHS
00paHoro mpeaMeTa JOCITIHPKEHHSI MaloTh KOHCTHUTYLIHHO-IIPAaBOBI MPUIIKCH, 3aKpillieHi B CT. |
Ta 4. 2 ¢T. 3 OcHOBHOro 3aKoHy YKpaiHCHKOI Jiep>KaBH. 3MICT MEPIIOro 3BOJUTHCS 10 BU3HAHHS
YKpaiHu cyBEepeHHOIO 1 HE3aJIeKHOIO, JIEMOKPATHYHOIO, COIIabHOIO0, TPABOBOIO JIepxkaBoro [1].
VY HaBeneHiH OpUINYHIA KOHCTPYKIii BaxnuBuME [. Ceparok yBaxkae JBi B3a€MOIIOB’sI3aHI MiXkK

© Ceparox JI. M., 2021
ORCID iD: https://orcid.org/0000-0002-1732-8737
liliyadp255@gmail.com

46 ISSN 2078-3566



Hayxosuii gicnux /[JHinponemposcbko2o 0epacasrozo yHisepcumenty Hympiwnix cnpag. 2021. Ne 2

c00010 cyTHICHI cki1a1oBi (iX iIe Ha3MBarOTh MPUHIMITN) YKPaTHCHKOI Iep)KaBH, a caMme: JIeMOKpa-
THUYHA Jep’kaBa 1 MpaBoBa JeprkaBa. 3MICT IIPUHINIY JEMOKPATUYHOI JAepXKaBH, Ha AyMKY IIpaB-
HUKA, BUSABJISETHCS B TAKUX HaHBaKJIMBIIINX acrekTax: 1) BU3HaHHI YKpPaiHCHKOTO HAPOAY HOCIEM
CYBEpEHITETY i €IMHUM JDKEPEIIOM BJIaJIH, BKIIIOYHO 3 YCTAHOBYOI0; 2) peajbHiil MOXKIMBOCTI (op-
MYBaHHS TPOMaJITHAMU TPEACTABHUIIBKUX OPTaHiB IyOIiYHOI BIIaJW NUISIXOM BHOOPIB; 3) rapaH-
TOBaHI{ MOKJIMBOCTI BUPILIEHHS IPOMa/ITHAMU HaWBayKJIMBIIINX IUTAHb 3arajJbHOJCP)KAaBHOTO Ta
MICIICBOTO 3HAYCHHS IIUIIXOM pedepeHIyMiB; 4) JOTpUMaHHI IPaB JIFOAWHHU Y TIpOIeci 3 iCHEHHS
3aKOHO/IaBYO BU3HAYEHUX TTOBHOBAKCHb OpraHaMH JEp>KaBHOI BIIa/iN, OPraHaM{ MiCIIEBOTO caMo-
BPSIYBaHHSA, X TIOCAZOBUMH 1 CITy>kO0BUMH ocobamu [5, c. 114-115].

[IpuHiun npaBoBoi Aep:kaBH, sIK CTBEPDKY€E BUCHUI, 03Ha4ae: 1) maHyBaHHS mpasa (ToOTO,
BEPXOBEHCTBO MpaBa, a He 3aKOHY) B YCIX cepax CyCIJIbHOTO JKUTTS, BKIIOYHO 3 TOJITHYHOIO;
2) BU3HAHHS Cy0’ €KTOM INPaBOTBOPYOCTI YKPaiHCHKOTO HApoiy; 3) MPIOPUTETHICTh BUKOHAHHS
JIepKaBoOI0 000B’SI3KY 3 yTBEPXKCHHS Ta 3a0e31edeHHs TIpaB 1 CBOOO JIFOAWHHU, 10 3HAXOANUTH CBIH
BHSB SK Yy 1X BU3HAHHI Ta 3aKOHOABIOMY 3aKPIIICHHI, TaK i CTBOPEHHI Ii€BUX MEXaHI3MiB iX pe-
ayi3arii, OXOpOHHM Ta 3aXUCTy; 4) yTBepIKeHHI BepxoBeHcTBa KoHCTHTYIT YKpaiHu SIK TIpaBOBOTO
aKTa HalBUMIOI opuanyHOi cui [5, ¢. 115].

Jlpyruii mpunuc BU3HaYa€ XapakTep B3a€MOBITHOCHH JIFOAMHH 1 Jie-lope YKpaiHH K JIeMO-
KpaTH4YHOI 1 MpaBoBOi AeprkaBH. 3TiJHO 3 yMIIIEHUMH Yy BHIIE3ralaHii CTaTTi HOpMaTHBHO-IIPaBO-
BOTO aKTa JICOHTHYHUMH CYPKEHHSIMH 3arajibHoro xapakrepy «Ilpasa i cBoOoam JIIOIUHM, a TAKOX
iX rapaHTii BU3HAYAIOTh 3MICT i CTIPSIMOBAHICT NISUTBHOCTI AepkaBu. JleprkaBa BimmoBizae mepen
JIIOTMHOIO 32 CBOIO MiSTIBHICTE. Y TBEP/HKEHHS 1 3a0e31edeHHs mpaB i CBOOO JIFOMUHH € TOJIOBHUM
000B’s13k0M eprkaBm» [1].

AHaJi3 BUIIIEHaBEICHUX CY/XKEHb ITPO MPABOBY JEPrKaBy B aclEKTi MpeaMeTa JOCIiKEHHS
€ CBITYEHHSM TOTO, II0 [IbOMY SIBUILY JIep>KaBHO-IIPaBOBOI JIHCHOCTI IMaHEHTHA Taka puca, sK
BU3HAHHS Ta FApaHTYBaHHS OCHOBHUX IpaB 1 cBOOON mroanHU. ToOTO, AepiKaBa Mae CTBOPIOBATH
TaKi yMOBH 1 BYKUBATH TaKUX 3aXO[iB, AKi 320€3MEUyIOTh TEPEBEACHHS MOTCHITIITHIX MOXIIHBOCTEH
JIIOTMHMY 1 TPOMAITHUHA Y peanbHicTh. CaMe i ABHIIa B TEOPil MpaB JIOIUHH PO3ITISAIAIOTH SIK Me-
XaHI3M 3a0€3MEeUYCHHS IPaB JIFOAWHU a00 TapaHTii IpaB JIFOAUHU.

[Tix rapaHTisIMU IIpaB 1 CBOOO JIFOJMHU PO3YMIIOTh TaKi SBUILA, SIKi CIIPUSIIOTH 3/1IHCHEHHIO
IpaB 1 cBOOO JIIOIMHH, 3a0€311euyI0Th X 0XOpoHy Ta 3axucT [1, c. 12]. HaBenene teopernyHe no-
JIOKEHHS 11010 TapaHTiH MpaB 1 CBOOO JIIOAMHH X04a i J1a€ YSBICHHS 1PO iX MPU3HAYCHHS, IPOTE
€ HaJaTO aOCTPAaKTHUM y YaCTHHI 3MICTY I[hOTO (PEHOMEHY, a OTXKe, TOTpeOye CBOET KOHKPETH3AIIil.

HeoOxigHuii CTymiHb Takoi KOHKpETH3allii MICTUTH Ae(iHIMisA JOCTIHKYBaHOI KaTreropii,
chopmynboBana I. XpuctoBoto. [IpaBHUK ITi1 rapaHTiSIMU [TPaB JIIOIUHNA PO3YMI€ CUCTEMY 3aralib-
HUX 1 CHeliabHO-IOPUINYHIX 3aC00IB Ta IHCTUTYTIB, CIIPSIMOBAaHUX Ha CIIPHUSHHS peajizalii mpas
JIIONTUHM, a TAKOXK 3a0C3MCUCHHS X BCEOIUHOT OXOPOHH Ta 3aXUCTY BiJl MOPYyIIEHb [7, . 53].

M miaTpIMy€EMO TTO3HIIIFO OCIITHUII MO0 3MICTY TOHSTTS FOPUINIHUX TapaHTil PaB JIt0-
JIFHU, TIPOTE BBaYKAEMO, III0 BOHA ITOTPeOy€ MEBHOTO YTOYHEHHS B YaCTHHI BKITIOUEHHS JI0 00CATY i€l
KaTeropii IHCTUTYTIB, a TAKOX iX CIPsIMOBAHOCTI K Takoi. [ToTpeba B yTOUHEHH] BUIIEHABEACHOTO
TEOPETUYHOTO MOJIOKEHHSI 3yMOBJICHA, MO-TIepIiie, 0araTro3Ha4YHICTIO CIIOBA «IHCTUTYT» SIK CAMOCTIM-
HOTO TepMiHa a0o0  CKJIaJ0BOI CIOBOCIIOIYUCHHS, 3MiHa CMHCIIOBOTO HAaBAHTAXKEHHS SIKOTO MPSIMO
3aJICKUTH Bijl KOHTEKCTY (HAIPUKIIAJ, IHCTUTYT NpaBa € CTPYKTYPHHUM €JIEMEHTOM CHCTEMH IpaBa i
MOYKE€ PO3IJISIIATUCS SIK FOPUINIHUMA 3aCi0; HATOMICTh PI3HOMAaHITHI Cy0’ €KTH IipaBa (HAIPHUKIIAJ, Op-
TaHW ITyOJIiYHOI BJIa M, X MOCa0BI 1 CITy»KOOBi 0COOM 3a JKOITHIX 0OCTaBUH HE MOXYTh BU3HABATHCS
IOPUIMYHUME 3aco0aMu. | cripaBa TyT He CTUTBKH B IPABHIIBHOCTI TPAMaTHYHO{ KOHCTPYKIIii, CKiJTb-
KU B MOPaJIbHO-€TUYHOMY Ta (pilTocOChKOMY acrieKTax: 11e0Joris IPaBOBOrO JIEP)KAaBHOTO YCTPOIO
BU3HAE Cy0’e€KTa Mpasa IULTI0, a He 3aC000M 11 TOCATHEHH: ); TIO-JIpyTe, Pi3Hi COLliaJIbHI Ta JepiKaBHi
IHCTHUTYTH, SIK TaKi (y 3HaueHHI Cy0’€KTIB IIpaBa), He MaIOTh CHPSIMOBAHOCTI, aJDKE OCTaHHS BIACTHBA
ix mpisubHOCTI. TOMy KOpEKTHillle TOBOPUTH HE IIPO IHCTHTYTH SIK CKJIAIOBY IOPUANYHHMX T'apaHTIid
TIpaB JIIOMUHY, a TIPO TiSUTFHICTh IUX IHCTUTYTIB, 3aX0/IH, III0 HUMH BKUBAIOTHCAL.

Ot TOKTPUHAIBHUX JAXKEPET 1 HABUAJIBHOI JIITepaTypH, IPUCBIUEHOI FOPHIMYHUM rapaH-
TiSIM IIpaBa rpoMa/isiH YKpaiHH Ha yyacTh y pedepeHyMax, CBIIYUTh IIPO Te, 110 BUCHI BAKOPHCTO-
BYIOTb PIi3HI TEPMIHO-TIOHATTS, IO BiZOOpa)kaloTh MOCIHIIKYBaHE SIBHIIE AEp:KaBHO-NIPABOBOL
niiicHocTi. Tak 30kpema, B. Iloropinko ta B. ®enopenko — aBropu Mmonorpadii «Pedepengymu B
VYkpaiHi: icTopist Ta Cy4acHICTh» — OKpEeMHH 11 MiZPO3/is IPUCBATHIN FAPAHTISIM BCEYKPATHCHKOTO
pedepenayMy. Y3aralbHEHUM PE3yIbTaToM iX JOCIHIIKEHHS CTalN TaKi yMOBHBOIY BUCHHX:

1.Buxomsun 3 mpiopuTeTy IpaB Ta CBOOOI 0coOH 1 rpOMaITHIHA, IepKaBa He TIITBKH 3aKpi-
IUTFOE IHCTUTYT BCEYKPaTHChKOTO pedepeHayMy, a it 0epe Ha cede 000B’SI30K rapaHTyBaTH KOXKHOMY
rpoMaJisiHMHY YKpaiHH IPaBo Ha yyacTh Y BCEYKpaiHChKOMY pedepeHymi;

2.T'apanTii BceykpaiHChkoro pedepeHyMy BH3HAYaIOThCS KOMIUIEKCOM YMOB Ta 3aco0iB,
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1110 320€31euy0Th IpoMaTHaM YKpaiHu, HalUICHUM BHOOPYHUM IIPABOM, PEATIbHO yCBIOMITIOBATH
cBOOOIY BOJICBHUABIICHHS Ha BCEYKpaiHChKOMY pedepermymi [3, c. 148-149].

Amnani3 oOrpyHTOBaHUX YUYCHUMH TEOPETUYHUX IMOJOKEHb CBIAYUTH PO TE, IO 3MICT I10-
HSTTS rapaHTil BCEYKpaiHChKOrO ped)epeHayMy BOHU 3BOASTH JI0 KOMIUIEKCY YMOB i 3ac00iB, sKi
3a0e3reuyoTh rpoMaisiHaM YKpaiHU HEe MOMKJIMBICTH BOJIEBUSIBIICHHS, y PE3YyJIbTaT] IKOTO BUPILIY-
FOTHCSI HABaXXITUBIMII MTUTAHHS 3arajbHOICPKABHOTO 3HAUCHHS, IO BiIIMOBiIAE MeTi pedepeH/Iy-
MY, a JIUIIE YCBIJOMIICHHS! CBOOOAN TAKOTO BOJICBUSIBICHHSI.

YV 6impII i3HEOMY BHIAHHI X aBTOPiB, 30KpeMa, HaBIaIbHOMY MOCiOHUKY «Pedepentre
npaBo YKpaiHW», BUKOPUCTAHO BiJIMIHHE Bijl BUIIE3raJaHOTO TEPMIHO-TIOHATTS — «rapaHTii pede-
PEHTHOTO MPOIIECY», a TAKOXK CPOPMYJIHOBAHO TaKy HOTo Ne(iHIIi0: «1Ieé HOPMATUBHO BU3HAUCHI
3aco0u 3a0e31eyeHHs] BUKOPUCTAHHS, JIOTPUMAaHHs, BUKOHAHHS 1 3aCTOCYBaHHS MPOLECYAbHUX
HOpM pedeperTHoro npasay [4, c. 270]. HasBHI TepMiHOIOTIYHI Ta 3MICTOBHI BiIMIHHOCTI BHIIIE-
3TraJaHuX MOHATH 3HAYHOIO MipOt0 OyIIM 3HIBEIFOBaHI TAKOIO TE€30I0 BUYCHHUX, IO (DAKTUIHO KOIIIIOE
CYIDKEHHS TIPO TapaHTii BceyKpaiHChKOTO pedepeHnymy; «CyTHICTD 1 3MiCT TapaHTiil pedepeHT-
HOTO Tporiecy B YKpaiHi BU3HAYa€ThCsl KOMILJIEKCOM (MeXaHi3MOM) YMOB Ta 3aco0iB, 110 3abe3re-
YyIOTh TPOMaJsTHAM YKpaiHH, sIKi MalOTh MPABO HA y4acTh y pedepeHayMi, peaibHO YCBITOMIICHOT
cBOOO/IM BOJICBUSIBIICHHSI HA BCEYKPaiHCHKOMY Ta MiclieBUX pedepenaymax» [4, c. 270].

O. Tonuka y cBoiif MmoHorpadii «Hapomosnanns Ha TpancdopmariiiHoMy eTari pO3BHTKY
JIep>KaBH 1 CYCHIJIbCTBA» BUKOPHCTOBYE TEPMIHO-TIOHSTTS «MEXaHI3M 31CHEHHS HApOJOBIALIY,
PO3YMIIOUH Ti/T HUM BTUJICHHA BOJI HApody uepe3 (hopMu 6e31mocepeaHbo1 JeMOKparTii, Opranu aep-
’KaBHOI BJIaJI1 Ta OPraHU MICIIEBOIO0 CaMOBPsIIyBaHHsI Ha 0CHOBI HOpM KoHcTHTYIIIT 1 3akOHO/IaB-
CTBa B M@Xax OpraHizauiifHux GopM i MEeToJjaMu, BU3HAYEHHMH 3aKOHOM [6, c. 148].

VY mi3HaBaJIbHOMY ILJIaHI BOXKJIMBE 3HAYCHHS MAFOTh 1 Ti CY/PKEHHSI 0 CJIIIHUIII, 1110 Biro0pa-
JKAIOTh SJIEMEHTHUH CKJIA/I IIbOTO MEXaHi3My, IPHUOMY OKPEMi 3 HUX HOCSTB JIOBOJI CyTIEPEUINBUH
xapakrep. Tak, 30kpemMa, BUCHa HAroJIOIIye HAa TOMY, 0 (hopMu Oe3rocepeaHboi AeMOKpaTii K
OIIVH 13 HalBaXXJIMBIIIHNX €JIEMEHTIB BOJICBUSABICHHS HAPOIY, MH HE MOKEMO BIHOCHUTH JIO I[LOTO
MeXaHi3My, OCKIJIbKH BHOOPH, peepeHIyMH — i€ He IHCTUTYIII, a (hopMu OE3I0CEPETHHOTO BOJIC-
BUSIBIICHHS TpOMaJIsiH [6, c. 148].

Hiwokue aBTop BiJ3Havae, 110 MEXaHI3M 31HCHEHHS! HapoIOBIa s BKiItodae Gpopmu Oe3rmo-
CepenHbOl IeMOKpaTii, IHCTUTYIIHHII MeXaHi3M (OpraHu JIep>KaBHOI B[ Ta OPraHN MiCIIEBOTO
CaMOBPSTyBaHHs), HOPMAaTUBHHN OJI0K, OpraHi3amiiauii [6, c. 158].

He Bcrynaroun B mojeMiky 3 HPHBOY TaKOTO CTPYKTYpHOTO €JIEMEHTY MeXaHI3My 3iic-
HEHHS HApOIOBIAIA, K (OpPMH Oe3M0CepeHbOI IEMOKpAaTii, JIHIIIe 3ayBaXKUMO, 1110 0e3 cy0’€x-
THOT CKJIAJIOBOI IIei MeXaHi3M (yHKI[IOHYBaTH HE 3MOXke. BojHouac, 3 momusiay Teopii IopuInd-
HUX 3ac00iB (a came Leil TepMiH, NIONpaBia y MOEJHAHHI 3 IHIIMM — «YMOBH», € BU3HAYaJIbHUM
npu GopMyITIOBaHHI Ne(iHilil MOHATTA IOPUANYHUX TapaHTiii npas goanHu — aBT. JI. Cepiok),
Cy0’€KTH TIpaBa, BKIIFOYHO 3 THMH, SKi HA/UJICHI BIaJHAMHU ITOBHOBAYKCHHSIMH, BUXOAATH 32 MEXi
00CsTy IIFOTO MOHATTS. ABTOP MOCITIJOBHO OOCTOIOE T3y MPO Te, IO Pi3HOMAHITHI Cy0’ €KTH IpaBa
(npuMipoM, opranu myOIiYHOT Biaau, IX TOCaIOBI i ClIy)00Bi 0COOH 32 KOTHUX 0OCTaBUH HE MO-
JKYTh BU3HABATUCS IOPUANYHUMH 3aco0amu. | cripaBa TyT He CTUIBKHM B IPaBUIIBHOCTI IPaMaTHYHOT
KOHCTPYKIIT, CKUIbKM B MOPaJIbHO-eTHYHOMY Ta (iI0cOPCHKOMY acleKTax: iJIeoJoris IIPaBoBOIo
JIep>)KaBHOTO YCTPOIO BU3HAE Cy0’€KTa Mpasa IJLTI0, a He 3aC000M 1 IOCATHEHHS).

OTxe, came cy0’€KTHA CKIIQZ0Ba MEXaHI3MY 3/1HCHEHHS HApOIOBIAAA € TTiICTaBOIO IS BijI-
MEKyBaHHS HOT0 Bl OIM3BKOI 32 00CSTOM KaTeropii, o CKJIaJae mpeaMeT HaIloTo JOCIiIKESHHS.

I. Mypaius — ofMH i3 CHiBaBTOPIB KOJEKTHBHOT MoHOrpadii «KoHcTHTYIIITHO-TIpaBOBI
(hopmu OesrocepeIHbOT AeMOoKparii B YKpaiHi: mpo0ieMu Teopii i IPaKTUKU», 3 TIPUBOJLY MUTaHHS,
1110 BUPIIIYEThCS HaMU, Bif3Hayae: «Ciji po3nisaaTh sIK akCioMy HMOJIOKEHHS PO Te, L0 YKOHI
(hopMu neMokparii, y ToMy ducii i 6e3rmocepeHs, He MOKYTh HOPMaJIbHO (PyHKIIIOHYBaTH, po3-
BUBATHCS Ta BIOCKOHAIOBATHCS, SKIIO BOHHU HE 3a0€3MCUCHI BIAMOBIIHUME TapaHTIsAMH. Y HayIi
i TAKAMH TapaHTISIME IPUHHATO PO3YMITH YMOBH, 3aCO0H, CIIOCOOH, METONIH, SIKi 3a0€31euyIoTh
(akTHUHy peaiizaliio Ta BCeOIYHMN 3aXUCT HApoIoBia . [Ipiu3HaueHHs UX rapaHTiil mossirae
came B TOMY, II00 CTBOPUTH HAHOIIbLI CIPUSITIIMBI YMOBH ISl 31IIICHEHHS Oe310Ccepe/IHbOi 1eMO-
Kparii, 00 BOHA HE TLIbKM KOHCTUTYLIHHO IPOTOJIOIIyBaacs «Je-ope», ajine i 0e31epenikoaHo
Ta TOCTIIOBHO BIPOBAKYBAIACS B )KUTTS «J1e-(PaKTo», TOOTO Bil Iepen0adeHol B 3aKOHI MOMKIIH-
BOCTI IIepeTBOproBasiacs 0 y peaibHy IiHCHICTEY [2, c. 328].

Mu noninsgeMo Te3u aBTOpa 3 TMPUBOAY a) HEMOXIIMBOCTI HOPMAJIBHOTO (DYHKIIOHYBaHHS,
PO3BHUTKY Ta BAOCKOHAJCHHS (OpPM JAEMOKpaTii Oe3 iX 3a0e3MeUcHHs BiAIOBITHIUMU TapaHTIsAMHU,
0) npu3Ha4YeHHsI rapaHTiil, 0 MOJISTae Y CTBOPEHHI HAMOUIBII CIPUSTIIMBUX YMOB ISl 3141HCHEH-
Hs1 0e3MocepeIHbO1 IeMoKpartii. biibliie TOro, BKa3aHi TCOPSTHYHI ITOJIOKCHHS BBaXKA€MO JIOT1YHO
ICTHHHMMHY 1 TIO BIJJHOIICHHIO JI0 IOPMAMYHMX TapaHTiil mpaBa rpoMajsH YKpaiHM Ha y4acTb Y
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BCEYKpATHCHKOMY Ta MiCIIEBOMY pehepeHIyMi.

Bonnowac, BU3HAHHSA iX JOT19HO iICTHHHUMH 3 HEOOX1THICTIO BIMAarae yTOYHEHHS MeiHimil
€aMoro MOHSTTS rapaHTiil, a/ke YMOBH SIK OJTHA 31 CKJIQJIOBHX 1X 3MICTY, 3a JIOTIKOIO aBTOpa, CTBO-
PIOIOTH 1HII, HEXal 1 HaWOUIbII CIPUSTINBI YMOBH.

BucHoBkH. 3Ba)kalouy Ha BUILEBHUKIIAJICHI TEOPETHYHI MTOJIOKEHHS, & TAKOX MPEAMET Hay-
KOBOTO IIOIIYKY, 10 00MEXYETHCS BIACHE IOPUAMYHAMHE TapaHTisIMU, IHTEpPIPETaList JOCIiKyBa-
HUX TIOHATH Mae OyTH 3BelleHa 0 TAKUX CYKEHB PO IIi COIiaTbHO-TIPaBOBi (HEHOMECHH:

1) ropuanyHi rapanTii BHOOPUMX MIpaB TPOMAISTH — 1€ CHCTEMA, BU3HAYCHUX Y HAIllOHAJb-
HOMY 3aKOHO/IaBCTBI FOPUIHUYHUX 3aC00IB, SKI BAKOPHCTOBYIOTHCS (UM 3aCTOCOBYIOTHCS) Cy0’ €K-
TaMu BHOOPYOro Mpoliecy, opraHamu IyOIiyHOI BIaJW W IX MMOCaJ0BUMH 0CO0aMH y 3B’SI3KY
31 311CHEHHAM CBOIX KOMIIETCHILIHHMX [TOBHOBA)KEHb, @ TAKOXK 3aXOJIB, SIKI BYKUBAIOTHCSI HUMH
JUISl IPAaKTUYHOT pealtizaiii rpoMaasiHaMi YKpaiHu CBOTX MOXIJIMBOCTEH, OB’ si3aHUX 13 (hopMy-
BaHHSIM BHOOPHUX NPEICTABHUILKUX OPraHiB MyOJIidHOI BIaay, HAZAaHHAM a00 X OTPUMAHHIM
MIPEICTaBHUIIBKUX MAH/ATIB;

2) IopuIMYHI rapaHTii mpasa rpomMajisiH YKpaiHu Ha y4acTh y BCEYKPATHCHKOMY Ta MiCIIEBO-
My pedepenayMi — 11e cucTeMa, BU3HAYEHHUX Y HalliOHAIbHOMY 3aKOHO/IABCTBI FOPHMYHUX 3aCO0IB,
SIKI BAKOPHCTOBYIOTHCS (UM 3aCTOCOBYIOTBHCSI) Cy0’ €KTaMK pe)epeHTHOrO MpoLiecy, OpraHaMu Iy-
O:iyHOT BIIa/IM 1 1X MOCAZIOBUMHU 0CO0aMHU y 3B’ SI3KY 31 3/1IHCHEHHSM CBOIX KOMIETCHIIHHUX ITOBHO-
Ba)XCHb, & TAKOXK 3aXO/IIB, SKi BKMBAIOTHCS HUMH JUIS IPAKTUYHOI pealtizalii rpoMaasiHaMu YKpai-
HU CBOIX MOXKJIMBOCTEH, TIOB’I3aHUX 13 1HINIIOBaHHAM THTAHHS IIPO MPOBEICHHS BCEYKPaiHCHKOTO
abo micueBoro pedepeHaymy, (GOPMYITFOBAHHAM 3MICTy PILICHHS, II0 MAa€ 3arajbHOACPIKABHE YU
MiCIIeBe 3HaUCHHSI, @ TAKOXK HOT0 3aTBEP/PKEHHSIM y Pe3yJIbTaTi BCEHApOIHOTO BOJICBHUSBICHHS 200
K BOJICBUSIBJICHHSI TPOMAJIsIH YKpaiHW, sIKI IPOXKMBAIOTh B MEXaxX BIANOBIJHOI aJMiHICTpaTHB-
HO-TEPUTOPiaTbHOT OMHUIII.
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ABSTRACT

Liliya Serdiuk. Interpretation of the concepts of legal guarantees of voting rights of citizens
of Ukraine and legal guarantees of the right of citizens of Ukraine to participate in all-Ukrainian and
local referendums in the modern doctrine of constitutional law. In preparing the article, the author aimed
to substantiate the author's concepts "legal guarantees of voting rights of citizens of Ukraine" and "legal
guarantees of the right of citizens of Ukraine to participate in all-Ukrainian and local referendums."

The modern doctrine of constitutional law reflects the judgments of legal scholars on such components
of the constitutional and legal status of the man and the citizen as guarantees of human rights and freedoms,
legal guarantees of human rights, guarantees of the all-Ukrainian referendum, guarantees of the reference
process and the mechanism of democracy. Based on this, the following author's definitions of the studied
concepts have been substantiated and formulated:

1) legal guarantees of citizens’ voting rights is a system of legal remedies defined in national
legislation, which are used (or applied) by the actors of the election process, public authorities and their
officials in connection with the exercise of their powers, as well as measures, which are used by them for the
practical implementation by the citizens of Ukraine of their opportunities related to the formation of elected
representative bodies of public authority, the granting or receipt of representative mandates;

2) legal guarantees of the right of citizens of Ukraine to participate in the all-Ukrainian and local
referendum is a system of legal remedies defined in the national legislation, which are used (or applied) by the
actors of the referendum process, public authorities and their officials in connection with their competencies,
as well as the measures they take for the practical implementation by citizens of Ukraine of their opportunities
related to initiating the matter of holding an all-Ukrainian or local referendum, formulating the content of a
decision of national or local significance, and its approval as a result of national expression of will or expression
of will of citizens of Ukraine living within the relevant administrative-territorial unit.

Keywords: guarantees of human rights and freedoms, legal guarantees of human rights, guarantees of
all-Ukrainian referendum, guarantees of referendum process, mechanism of democracy, legal guarantees of
Ukrainian citizens’voting rights, legal guarantees of Ukrainian citizens’right to participate in all-Ukrainian
and local referendums.
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Ouexcanap TAJIJIUKIH®
KaHJIU/1aT FOPUIMYHUX HAyK, TOUEHT
2 ([ninponemposcoxuil OepoicasHuil
VHIgepcumenm 6HympiuHix cnpas)

MPOTEKTOPAT: ITIJIXOAU 10 IHTEPIIPETAIIII

Po3misiHyTO iCHYIOYI B Cy4acHHX CYCHUIBHHMX HayKax MiIXOIH A0 BU3HAYCHHS MOHATTS «IIPOTEKTO-
par». Ha ocHoBi ix aHami3y 3po0JeHO BUCHOBOK, 1110 BU3HAUCHHSI MOHSTTS «IIPOTEKTOPAT» Mae baratoacrek-
THy iHTepHperanio. MeToo poOOTH € TEOPETHUKO-IIPaBOBUIl aHali3 MPOTEKTOpATy, BHSBICHHS HOTO O3HAK
Ta (GopM. 3aeKHO BiJ CyO’ €KTHBHOTO CKJIATy, 3alIpONIOHOBAHI MOHICTHYHA Ta AyaJliCTHYHA IHTEepIIpeTamis
HOHATTS «IPOTeKTOpar. [ToaHO aBTOPCHKHIA BapiaHT MOHSTTS «IIPOTEKTOPAT» SIK MEBHOT (POPMH HaIiBKOJIO-
HiaJIBHOI, KIIIEHTCHKOT IEPKABHOCTI, sIKa Iependadae 3aJeKHICTh OHI€T AepskaBy Bif iHIIOI y cdepi Mikaep-
JKaBHHX BIJIHOCHH Ta XapaKTepH3y€eThCs HASIBHICTIO (DaKTy 3aCTYMHUITBA CHIIBHIIIOI IepiKaBH Hal CIa0IIoro.
BucBiTiieHO OCHOBHI 03HaKku MpoTeKTopary. HarosomeHo Ha ToMy, 1110 TIPAaKTHYHA peastiallis 3iTKHESHHS 11~
BUTI3AIIHUX IHTEpeciB Aepi)kaB CBITOBUX JiJEpiB, sSKi NparHyTh YTBOPUTH BJIACHI T€ONOJIITHYHI KIACTEpH
BIUTUBY, CTBOPIOE YMOBH ISl HOBUX ()OPM MiX/Ep>KaBHUX BIIHOCHH, IO BXKE CTAIN KJIACHYHUMH, a caMe
(hopM KITIEHTCHKOT ACP>KaBHOCTI, MPUMYIITYIOUH 1HIII AepKaBH, SKi BOHH BKJIIOYAIOTH Y c(epy CBOIX iHTEepEeCiB,
«3 BIAcHO{ BOJII» BilJaBaTH YaCTHHY CBOIX IPaB 1 MOBHOBAaXEHbB, 32 YMOB HaJaHHS IM MiATPUMKH.

Knrwwuogi cnosa: oepcasa, oepicasHuil cysepenimem, Keasioepicasa, 0eprcasa-KiicHm, npomexKmo-
pam, npomexKmop, Gopma npasiinia, 0eprHcasa-camenim, MapioHemrKosa 0epixHcasa, KOIOHiI.

IMocranoBka mpodiaemu. [Ipaktiuna peanizamis 3ITKHEHHS IMBLTI3ALIHUX IHTEpeciB
JIep’KaB-CBITOBHX JIiIEPIB, SKi MPAarHyTh YTBOPUTHU BIACHI T€OMONITHYHI KIIACTCPH BILTUBY, CTBO-
PIO€ YMOBH JIJIsI HOBHX (OPM MDKISPKABHHUX BiTHOCHH, IO BKE CTAJH KJIACHYHUMH, a came (popm
KIIIEHTCHKOI Iep’KaBHOCTI, MPUMYIIYIOUH 1HII JepKaBH, SKi BOHH BKJIIOYAIOTh Y cepy CBOIX iH-
TepeciB, «3 BJIACHOI BOJII» BiJJIlaBaTH YaCTHHY CBOIX IpaB i MOBHOBa)KEHb, 32 YMOB HaJlaHHS 1M
miarpumkn. Maerses mpo taki Gopmu, sik: acoriiioBaHa jepikapa, AepiKaBa-CaTeliT, MapiOHeTKOBa
Jiep KaBa, HEOKOJIOHIs Ta rpoTekTopar. Cxoxi Mk co0010, 00’ €1HaH] OIHIEIO CYTTEBOIO PUCOI0 —
HASBHICTIO 0OME)XeHO1 BIau, 1i GopMu moTpedyroTh PETEIFHOTO aHalli3y. BapTo 3BepHYTH yBary
Ha TOW (axT, 0 TePMIHOIOTisS BU3HAYCHHS UX (HopM Oyia 00’ €KTOM TOCIIPKEHHS y TIOTITOJIOTB,
(inooriB Ta iICTOPHKIB, Ta MOTPedy€e TOIATKOBOI AeP/KaBHO-IIPABOBOI iHTEpIpeTaIlii.

AHani3 ny0aikauiii, B IKHX 3a1104aTKOBAHO PO3B’I3aHHS AaHOI npodjaemu. TeopeTnany
OCHOBY CTaTTi CKJIQJIU MTOJIOKEHHS, BUPOOJICHI BCECBITHBHOIO ICTOPIET0, 3arajIbHOKO TCOPI€IO IeprKa-
BU 1 IIpaBa, KOHCTUTYLIHHUM ITpaBoM Ta nomitonoriero. ChopMyabOBaHi TEOPETHUHI y3araabHEHHS
CIMPAUCS HA HAYKOBI JIOCSITHEHHS BITYM3HIHUX Ta 3apyOiKHUX aBTOpiB. OKpeMo BBaKaEMO 3a He-
00XiHE 3a3HAYUTH JIesKi 3 HUX. Ha okpemi aciieKTH 3MicTy TepMiHy «IIPOTEKTOPAT 3BEPTaB yBary
Paiizman B. [nTepnperamniro Tepminy «porekropar 3xailicaioBanu: O. B. bakaes, B. M. ['opoberrs,
€. A. Onanpkuid, A. 5. Cyxapes, B. E. KpyTckux Ta iH.

CkJ1a10BOIO icTopiorpaivHOro MiATPYHTS JOCIIPKEHHST BUCTYIIMIIM TIOTIEPEIHI Tpalli aB-
topa: «[loHarTs Ta kmacudikamis kBazigepxkan» [1], «Kpusa mepkaB: THIIONOTIS BiIIOBITHO 1O
COIiaThbHO-eKOHOMIUHOI (hopMarrii Ta dopmu nepxam» [2], «PeanpHHUN CyBEpEHITET NEp)KaBH B
ymoBax miobamizarnii» [3], «PeanpHuit (aOCONMIOTHUI) CyBEpEHITET IEpKaBU Ta WOTO CKIIAIOBiI B
yMmoBax miobamizarii» [4] Ta iHmi.

Pa3om 3 TUM IHMTaHHS IHTEpIpETAllii MOHATTS «IIPOTEKTOPATY», 3AIUILIAETHCS JTUCKYCIHHIM
i moTpedye OKPEeMOro yTOYHEHHSI.

Orxe, MeToI0 POOOTH € TEOPETHKO-TIPABOBHH aHaJIi3 IIPOTEKTOPATY, BUSIBIICHHS HOTO O3HAK Ta (JOpM.

Bukiaja ocHoBHOro marepiany. [ToHSITTS npoTekTopar (Bix Jiat. protector — MOKPOBUTEIIb)
CHOTO/IHI HE Ma€ €IWHOTO YCTAJICHOTO TIyMaueHHS Ta BUKOPHCTOBYETHCS B 0araThOX Bapiamisfx.
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Cepen HHX, 3 ypaxyBaHHSM O3Ha4CHOI TEMATHKH, BapTO 3BEPHYTH yBary Ha MOHICTUYHHH Ta Iy-
ATICTUYIHUHN TiAXOIU A0 PO3YMiHHS MPOTEKTOPATY, KOJIHM BH3HAYAIFHUM KPUTEPIEM TaKOTO PO3IIO-
Jty Oyae KinbKicHUN cy0’€KTUBHUN ckiaj. JyamicTHUHMN MiXiJ € OUIbII PO3MOBCIO/PKEHUM Ta
nependayac iCHyBaHHs HACTYITHUX BapiaHTIB.

O. B. bakaeB Bu3HaYa€ MPOTEKTOPAT K (bopMy 3aiexHOCTI, 3a SKOi JiepkaBa Ha mijicra-
Bl YKJIQJICHOTO CIIEIiaJIbHOTO MIKHApOIHOTO JIOTOBOPY BH3Ha4ae 1 311CHIOE 30BHIIIHI BiIHOCHHA
iHIIOT iepkaBH, Oepe Ha cede 3axXucT 11 TepuTopii 1 (PaKTHYHO CTABUTH I CBil KOHTPOJb ii BHY-
TpimHi cupasu. Jlep:kaBa, Ha [ SKOIO BCTAHOBIICHO MTPOTEKTOPAT, JIHIIe (OPMaTIHHO 30epirae 03HaKu
JIep’KaBHOCTI [5].

Ha nymky B. M. T'opo0ris, nporekropar € GopMoro MiXkJIEpiKaBHUX CTOCYHKIB, IO IPYHTY-
IOTBCSI Ha JIOTOBOPI, BIJIITOBIJHO JI0 SIKOTO MK CHIIBHOIO 1 CJIa0KOIO JiepKaBaMH BCTaHOBIIOKOTHCS
0co0nmBi 00O0MTEHI 3000B’I3aHHS Ta TpaBa, IO MepeadavaroTh 3aXKUCT MEPIIOI0 JIPYToi, a TaKoX
TICBHI ITOCIYTH JIPYTO1 MEpIIiii, Xoda Py oMY clialIlia CTOpOHA He BTpavyae CBOTO CyBEepeHITeTy [6].

Omnanpkuii €. po3yMie MPOTEKTOPAT K OIIKY CHIIBHIIIOI IepyKaBH HaJI CIA0II00, Ha OCHOBI
JIOTOBOPY, 3a SIKUM CHJIbHIIIA Jiep)kaBa mepedupae Ha cebe 000pOHY ¢alIoi Bij 30BHIMIHIX Ta
BHYTPILIHIX HEOE3IIeK, 32 yMOB KOHTPOJIIO HaJl 30BHIIIHBOIO MOJTITHKOIO [7].

B. PaiizmaH po3miisiiae mpoTeKTopar sIK AepiKaBy, 110 3HAXOAUTHCS 11l KOHTPOJIEM Ta 3aXH-
CTOM iHIIIOI CyBEpEeHHOI JiepkaBu [8].

IcHye TakoXk QyMKa, 10 IPOTEKTOparT — Iie (opMa HaIliBKOJIOHIAIBHOT 3aJIeKHOCTI IepKaB,
Jie IepkaBa IpoTekTop Oepe Ha cebe Taki cepu Aep:kaBHOI MiSUTBHOCTI, K 30BHIITHI BiTHOCHHH,
KOMaH/1yBaHHsI 30pOWHUMH CHJIaMH, TIPABOCYIs, esiKi (ickanbHi GyHKIIT [9].

Ha ocHOBI BulIlle HaBEICHOTO MOYKHA BU3HAYUTH, 1110, 11032 BCSIKUM CYMHIBOM, ITPOTEKTOpAT
€ TIEBHOIO ()OPMOIO HaITiBKOJIOHIAJIBHOT, KIIIEHTCHKOT JIep)KaBHOCTI, sIKa Iepe0adae 3aIexxHiCTb o/l-
Hi€l geprkaBH Bix iHIIOT y cepi MiXKIEpKaBHUX BITHOCHH Ta XapaKTEPHU3y€ThCS HAIBHICTIO (QaKTy
3aCTYITHHITBA CHJIBHIIIOI Iep>KaBy HaJl CIa0LIOok.

Po3ymiHHS IpOTEKTOpPATy, B 1Or0 MOHICTUYHOMY CEHCI, 3 OINISAAY Ha HOTO iCHYBaHHS JIHIIE
B OJIHI€ET JIepkaBu x04a i OyII0 y peTpOCIEKTUBHOMY aCeKTi IEPBUHHUM, OTPUMAJIO MEHIIIE Bapia-
uiit. Tak, mporekTopar cripuiimaeTbes, ik popMa THMYACOBOI OHOOCIOHOT Bilain, 0coOOH (IIPOTeK-
TOpA), SIKUH YIIPaBIIsIE JIEPHKaBOIO 3 MOHAPXIYHOIO (hOPMOIO MPABIIiHHS JI0 IEBHOTO yacy abo 3a Ha-
SIBHOCTI 1HIIUX OCOOIMBUX 0OCTaBHH, 0 YHEMOXXJIMBIIIOIOTh PEATi3allilo BIAJHUX ITOBHOBAXKEHb
MOHApLIOK 0CO00K0 (HAPHUKIIA/: HACTAHHS MOBHOJITTS CIIJKOEMIIS IIPECTOILY, BariTHICTh, XBOPO-
6a Ta iHmi). Maiike TOOJMHOKUM MIPHUKIIAZOM MOXKE CITyTYBAaTH aHTTIHChKE KOPOTIBCTBO CEPEeIUHH
XVII cr., e mij] 9ac 0CTaHHBOTO MEPIOAY 6yp>Kya3H0'1' PEBOITIONIT 3’ SIBJISIETHCS THUTYII JIOP/A-TIPOTEK-
TOpA, 110 y CBOIO Yepry i 00yMOBIIIOE HOTO BIAMOBITHY Ha3By: neplou nporekropary O. Kpomsess.

be3yMoBHO, 1110 03HAKU POTEKTOPATY 3aJ1€XkKaTh Bil MOHICTHYHOI Ta {yasliCTUYHOT ITiIX0/1iB
JI0 foro iHTeprperarii.

O3HakH AyalliCTHYHOTO PO3YMiHHS IPOTEKTOPATY:

1. Ile Taka opma BIAAHUX BiTHOCHH, IKi BHHHKAIOTh TA PO3BUBAIOTHCS B ILIOUIMHI AEp-
YKaBHOI BIIAJH.

2. Ile HasiBHICTh NPUHANWMHI IBOX Cy0’€KTIB MIXK/IEp)KaBHHUX BITHOCHH: JIEPKaBU-IIPOTEKTO-
pa, sika 311HCHIOE BIIAIHUH BIJIUB Ta IPOTETOBAHOI JIePXKaBH, HAJ| SIKOIO TAKWH BILIUB pealli3y€eThCsl.

3. Ilporekropar BHHHKa€, SIK MPAaBWIIO, HA OCHOBI BiJIIOBIZHOTO JOTOBOPY MDX AepiKa-
BOIO-IIPOTEKTOPOM Ta MPOTETOBAHOIO JIEPIKABOIO.

4. IcTopuuHMI TOCBiA A€ BCi MiACTaBH BECTH MOBY IIPO HEPIBHOMPABHICTH CTOPIiH TAKOTO
JIOTOBODY, aJDKe 1€ 3aBXK/I1 yroJia CUIILHOTO 31 CIIa0KUM.

5. IlporekTopar mependadae Brpary (mepeaady) YaCTUHHU JIEPYKABHOIO CYBEPCHITETY Bij
MPOTErOBaHOI JEPIKaBH JI0 AEP’KaBH-IIPOTEKTOPA, 110 CaMO COO0I0 HE MOXKe He repeadadaTy Gpaxt
MIXKICPYKABHOTO MOJIITHYHOTO ITiIIOPSIIKYBaHHS.

6. HasBHICTBh IPOTEKTOPATy MICTHTB HE TITBKU €IEMEHTH 3aXHUCTY, ajie i Ma€ BCl MiICTaBU
JUIS IOAJIBIIIOTO PO3BUTKY 3arpO3H HE3AJICKHOMY ICHYBaHHIO JIEpXKaBH.

7. 1o xojla nuTaHb, HaJl SKMMU BTPAYa€ BIIAIHUN KOHTPOJb AEpKaBa, L0 € IPOTErOBaHOLO,
SIK IPABUJIO, BITHOCSITH KJIFOUOBI: 30BHILIHI BIJIHOCHHH, 30pOiiHI cuiM Ta (icKalibHa CHCTEMA.

8. Hacninku dakrty icHyBaHHS JIOTOBOPY PO MPOTEKTOPAT, TAKAUM YHHOM, TAKOXX MOXKYTh
OyTH PI3HOMOJSIPHUMHU: Bij JIIKBIZALIl 3arpo3 3a YMOB 3aCTYITHUITBA (30BHIIIHBOI, BHYTPIIIHBOT)
JI0 OCTATOYHOI BTPaTH CyBEPEHITETY.

9. 3anexHicTh HpOTeFOBaHOI JiepKaBH BifT JICPHKABH POTEKTOPATY, 1O (bopMy€eThCS, TIONS-
ra€ He TUIBKU B MOJITHYHIH IUTONIKHI, a il B eKOHOMIYHIH, BIHCHKOBIN Ta 1HIIHMX chepax.

O3HaK¥ MOHICTUYHOTO PO3YMIHHSI IIPOTEKTOPATY:

1. HanexHicTb ep>kaBy 0 MOHOKPATUYHOI ()OPMU ITPABIIHHSL.

2. TumuacoBuii XapaxkTep 0HOOCIOHOI Bi1asu, 0coOn (IIPOTEKTOpa).
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3. HasBHICTh 0cOOMMBHX 00CTaBUH, [0 YHEMOXKIIHBIIOIOTH IIOBHOIIIHHY peajlizallito BiIaj-
HUX TIOBHOBAXXEHb MOHAPIIIOI0 0CO00I0.

BucHoBKkH. [TOHATTS «ITPOTEKTOpPAT» CHOTO/IHI HE Ma€ €UHOI IHTEPIPETallii T BUKOPUCTO-
BYETBCSl B Oararbox 3HadeHHsX. Cepesl HUX, 3 ypaxyBaHHSIM O3HA4YE€HOI TEMATHKH Ta 3 OISy Ha
Horo cy0’€KTHBHMI CKJIaJl, BAPTO 3BEPHYTH yBary MOHICTHYHE Ta JyaJliCTUYHE PO3YyMiHHS.

JyasnicTnune po3yMiHHSI ITPOTEKTOpATy € OLIBII PO3IOBCIOPKCHUM Ta Iependadae icHy-
BaHHS YHCENBHUX Bapialliif, aje BCi BOHM Iepea0dadaroTh HAsBHICTh NMPUHANMHI JBOX CyO’€KTiB
MDKIEpP)KaBHUX BiHOCHH: JEPXkKABU-TIPOTEKTOPA, SIKa 3AIHCHIOE BIAJHNI BIUIUB Ta IPOTETOBAHOL
JICpIKaBH, HaJ| IKOKO TAKUH BITMB PEai3y€eThCs.

Po3yMiHHS ITpoTeKTOpary B HOro MOHICTUYHOMY CEHCI, CHPUIMAEThCS SIK (popMa TUMYa-
coBOi 0JTHOOCIOHOT Bia K, 0coOM (IIPOTEKTOpa), siKa KEPy€e AEP’KaBOIO 3 MOHAPXIYHOIO (HOPMOIO
TIPaBJIiHHS J10 TIEBHOTO Yacy abo 3a HassBHOCTI IHIIMX 0COOIMBUX 00CTABUH, 1110 YHEMOXKIINBITIOIOTH
peairizamio BJIaJIHUX TIOBHOBAXXEHb MOHAPIIIOI0 0CO00I0.

Ha ocHOBI BHIIIeHaBEACHOTO MOJKHA BU3HAYUTH, IO IIPOTEKTOPAT € TIEBHOIO (HOPMOIO HAITiB-
KOJIOHIaJIbHOT, KJIIEHTCHKOI ICP)KABHOCTI, sIKa repeadayae 3a1eKHICTh OAHIET IepKaBH BiJl 1HIIOT y
cdepi MiXIepKaBHUX BITHOCHH Ta XapaKTePHU3y€ThCsl HAsBHICTIO (PaKTy 3aCTYMHUITBA CHIIbHIIION
JIep’KaBH HaJl cJIabIIoro (AyaicTHYHE PO3yMiHHs) abo aTHIIoBOIO (popmMoro MOHapXii (MOHICTHYHE
PO3YMIHHS).
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ABSTRACT

Oleksandr Taldykin. Protectorate: approaches to interpretations. The article considers the
existing approaches in the modern social sciences to the definition of "protectorate". Based on their analysis,
it is concluded that the definition of "protectorate" has a multifaceted interpretation. The aim of the work
is theoretical and legal analysis of the protectorate, identification of its features and forms. Depending on
the subjective composition, a monistic and dualistic interpretation of the term "protectorate" is proposed.
The author's version of the concept of "protectorate" is presented as a certain form of semi-colonial, client
statehood, which provides for the dependence of one state on another in the field of interstate relations and
is characterized by the fact of patronage of a stronger state over a weaker one. The main features of the
protectorate are highlighted. It is emphasized that the practical implementation of the clash of civilizational
interests of world leaders seeking to form their own geopolitical clusters of influence, creates conditions
for a new life of forms of interstate relations that have become classics, namely forms of client statehood,
forcing other states. interests, "of their own free will" to give part of their rights and powers, provided they are
supported. We are talking about such forms as: associated state, satellite state, puppet state, neo-colony and
protectorate. Similar to each other, united by one essential feature: the presence of limited power, these forms
require careful analysis. It is worth noting that the terminology of the definition of these forms has been the
subject of research by political scientists, philologists and historians, and requires additional state and legal
interpretation.

The concept of protectorate today does not have a single established interpretation and is used in many
variations. Among them, taking into account the above topics, it is worth paying attention to the monistic and
dualistic approaches to understanding the protectorate, when the determining criterion for such a distribution
will be the quantitative subjective composition. The dualistic approach is more common and assumes the
following variations, but they all involve at least two subjects of interstate relations: the protecting state, which
exercises power, and the protected state, over which such influence is exercised.

Understanding the protectorate in its monistic sense is perceived as a form of temporary sole power,
a person (protector) who governs a state with a monarchical form of government until a certain time or in the
presence of other special circumstances that make it impossible to exercise power by a monarch.

Based on the above, we can determine that the protectorate is a form of semi-colonial, client statehood,
which provides for the dependence of one state on another in interstate relations and is characterized by the
presence of a stronger state over a weaker (dualistic understanding) or atypical form of monarchy (monistic
understanding).

Keywords: state, state sovereignty, quasi-state, client state, protectorate, protector, form of government,
satellite state, puppet state, colony
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BUKJIaJ1a4

(/Ininponemposcokuil OeporcasHuil
yHigepcumem 6HYmMpiuHix cnpae)

oI A AOKTPUHAJIBHUX TA 3AKOHOAABYUX JUKEPE.JI
I3 INTAHHA IHTEPIIPETAIII TOHATTSA «BYJIIHI»

Po3rnsiHyTO HasBHI ITiAXOIM 10 PO3YMIiHHS OHSATTS «OYJIiHI», Ha OCHOBI 9OTO 3p00JICHO BUCHOBOK PO
Te, IO y BITYM3HSIHIN HAyKOBIiH JIiTepaTypi BIACYTHIHN €IMHAHN MiAX1A 10 pO3YMiHHS AOCHTIKyBaHOTO MOHATTS.

AwHaJi3 [pKepest, IpeIMETOM ITi3HaHHS SIKUX € OyJTiHT, J03BOJIMB BHOKPEMHUTH HOTO IIMPOKE Ta BY3bKe
po3yminHs. OCTaHHE 3BOJUTHCS 10 3aKOHOAABYOT Ae(iHIIiT Ta BIACTUBE MEPEBAKHO AOCHIHKCHHAM Y MEXKax
npaBHUYOi Hayku. [lIupoke po3yMiHHsI OyIIiHTY BIACTHBE MCHXOJOTIUHHM, MENATOTIYHIM Ta COIIOJOTIYHIM
JIOCITIPKEHHSIM YUCHUX.

Knrwuosi cnosa: acpecusna nosedinka, 0OyiiHe, HACUTLCMBO, COYIATbHA NOBEOIHKA, (hopma HACUTb-
HUYbKOI NOBEOIHKU, coyianbHe A8uLe, NOPYILEHHS 2PYNOBOI KOMYHIKAYT.

IocranoBka npoodsemu. Y rpyani 2018 poky BepxoBna Paga Ykpainu BHecna psiji 3MiH
JI0 3aKOHOJJABYMX aKTiB, CEpEel SIKUX Ha 0COOJIMBY yBary 3aciyroByroTh 3MiHH 10 Kopekcy Ykpainu
PO a/IMIHICTPATHBHI MPaBOMOPYIICHHS, 30KpeMa Cy0’€KT 3aKOHOTBOPYOCTI BCTAHOBUB aMiHi-
CTpaTHBHY BIAIOBIIaTbHICTE 32 OyIiHT (IIFKYBaHHS) YYaCHHKA OCBITHROTO mporecy [1].

Bonnowac HasBHHIA aHami3 cymoBoi nmpakTuku 3a cT. 173-4 Komekcy Ykpainu mpo aaMiHi-
CTPaTHBHI MPABOIMOPYIICHHS 3aCBiIUy€ HEOTHO3HAYHICTh PO3YMIHHS IIHOTO HETATHBHOTO JOCIIi-
JOKYBaHOTO siBUIa. JloBoui 4acTo JisiHHS, sIKi € OyJiHrom, KBani(ikyloTh K HEBUKOHAHHS OaTbKa-
MU 200 ocobamH, 1o X 3aMiHIOIOTh, 000B’3KIB 111010 BUX0oBaHHS jiTei (cT. 184 Konekcy Ykpainu
PO aJMIHICTPATHBHI MPABOMIOPYIICHHS).

Taka cuTyalis BUMarae yTOYHEHHs if 3BepHEHHS 5K 10 JIOKTPUHAIBHUX, TaK 1 3aKOHOIABYMX
JUKEpe 13 TUTaHHS BU3HAUYCHHS TOHATTA «OymiHT». [loromkyemMocs, o yTOYHEHHS KaTeropiaib-
HOTO amapary € BaKIMBHM 3aBJaHHS 3arajJbHOTEOPETHYHOI HayKu [2, c. 35]. Tomy nurre giTke
PO3YMiHHS TAKOTO HEraTHBHOTO SIBUIIIA, SIK OYJIiHT, CIIPUATHME HOTO MPOQIAKTHII Ta IIOCTYIIOBOMY
BUKOPIHEHHIO i3 cycniibHoro OyTTs. [Ipy nboMy mepiioueproBe 3HauCHHSI Ma€ aHali3 Pi3HUX iH-
TepIpeTanii J0CiHKyBaHOTO MOHSTTSI.

AHaui3 nyoJikauniii, y AKHX 3a1104aTKOBAaHO BUpilleHHA wi€i mpodaemu. He3paxaroun
HAa Te, 0 KaTeropis OymiHTy B YkpaiHi HaOyia 3aKpilIeHHs Ha 3aKOHOAaBIOMY PiBHI JIUIIE TCKITb-
Ka POKiB TOMY, CaMme SIBHIIE, SKE MO3HAYAIOTh IINM TEPMiHOM, CTAJIO MPEIMETOM ITi3HAHHS COITi0IO0-
riB, MEaroriB, iICTOPHUKIB, TICUXOJIOTIB, MPABHHUKIB 3HAUHO paHiiie. BinTak Ha CbOrOIHI ICHYE Mija
HU3Ka HaINpPAaIIOBaHb 32 OKPECICHOI0 TEMATHKOIO, [0 CTAJIM IIPEIMETOM HAIIOTO aHaIi3Yy.

Cepesn HayKOBIIIB, SIKi JOCII/PKYBaJIH OYIIHT SIK COIiaJIbHE SIBUIIE, BUCBITIIOBAJIN HOTO CyT-
HICTh, XapaKTepH3yBall O3HAKH, BU3HAYAIIM 3aCOOM NMPOTHUIII, BApTO 3rafaTh TAKUX YUCHHX, SIK
€. 3enencekui, O. IBaniif, P. Kapnenko, O. Komomoens, H. Jleceko, JI. Jlymmaii, O. Oxuiiona,
P. Omanpxwuii, O. [Magydak, K. ITmytumeka, I. Cunopyk, C. Crenpmax Ta iH.

BoaHouac HasiBHI HayKoBi Ipalli i 0OIPYHTOBaHI BUSHUMHU TEOPETHYHI TIOJIOKEHHS HE Jia-
I0Th OJTHO3HAYHOI BIJINOBII IIOJI0 IHTEPIIPETALli] MOHATTS «OyIIHI», 1€ MTUTAaHHS 3aJHINA€ThCS HE
BHCBITJIICHMM Ta NOTPeOy€ BUPILICHHS.

Meroro crarTi € cripoba aBropa 3AiHCHUTH aHali3 JOKTPUHAIBHHUX Ta 3aKOHOJABUMX JIKe-
per i3 MUTaHHs IHTepIpeTalil MOHATTS «OyIiHT» 1 3alIPONOHYBATH MiAXiA 0 pO3YMIHHA Ii€i 3a-
TaTbHOTEOPETHYHOT KaTeropii.

Buxnan ocnoBHoro marepiaJy. JlociijpkyBaHne HaMu HeraTHBHE SIBUIIE € CKJIAJHUM 1 Oa-
raTorpaHHuM, 10 MOXKe OYyTH TTi3HaHE JIUIIE 3 ypaxXyBaHHSIM IICUXOJIOTIYHUX, COI[IONOTIYHUX, KYJIb-
TYPOJIOTIUHHX Ta IHIIMX ACTICKTIB.
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3ayBakUMoO, 1110 TIpoOiieMaTrka OyJIiHTY NpUBEpHYyJa yBary HayKOBIIIB Ha TOYaTKy APYroi
moj0BUHU XX CTONITTsI. YHHHUKOM I[OTO CTaja HeOOXiAHICTh BUSIBICHHS B3a€EMO3B’SI3Ky MIiXK Jie-
BIQHTHOIO, arpeCUBHOIO TIOBEJIIHKOIO Ta BUXOBAHHSIM JIIOIMHH, ii CTAHOBJICHHSM 1 IIKIIBHUM HaB-
YaHHSIM 33715 3a1100iraHHs IposiBaM arpecii B cycrniyibeTBi. Came OyJTiHT pO3MIISIAAIH SIK «IIepIIUi
KPOK» JI0 3II0YMHHOI MTOBEIIHKH [3, . 84].

Jlo 11boro BapTo JOAATH, W0, SIK BiJ3HAYAIOTH IICUXOJOTH Ta MPEICTaBHUKH IIPAaBOOXOPOH-
HHUX OpraHiB, JIOBOJIi 4acTo opMaMu TpOsiBY OyIiHTY € He (Di3nvHe HACHILCTBO, a TICUXOJIOTIYHE,
MOpaJIbHEe IPUHMKEHHS ToIo [4].

3Ba)kalouu Ha BKa3aHe, [IJIKOM JIOTIYHUM BHIA€THCS T€, 10 OJAHUMH 3 IEPILIUX JJO BUBUCHHS
np06neMaTI/IKH OyumiHTy JIOJTYHITHCS TICHXOITOTH, TIE/IarOTH Ta couionoru. Came Tomy mepiiy rpymy
JoKeper, SIKi PO3KpHBAIOTH 3MICT Ta CyTHICTb OYyJNiHTY, CKJIaal0Th JOCITIPKCHHS B Tally3i COLIO-
J0Tii, meaaroriku Ta ncuxonorii. BigzHaunMo, Mo xo4ya Hama podoTa i Ma€ TEOPETHUKO-TIIPABOBE
CHpSIMYBaHHSI, OJTHAaK ColliaJibHa MpHUpojia OyJIiHTY HE € CYTO TPaBOBOIO, & TOMY HOTO Mi3HAHHS HE
Oyzie 00’ eKTUBHMM 1 BceOIYHMM 0e3 aHali3y BKa3aHOi IPYIH HAYKOBHUX IPAllb.

Cepen aBropiB, y poOoTax SKMX BHUCBITIICHO OKpECJIEHY NpOOJIEeMaruky, CJliJ 3rajaru
H. I'oruapyka, A. I'yoxo, O. Kaiipic, JI. Jlymmaii, JI. Onydpieny, A. Camoiinenka, I. Cumopyk Ta iH.

AHai3 IXHROTO HayKOBOTO JJOPOOKY J03BOJISIE 3pO3YMITH CYO’ €KTHBHY CTOPOHY OYIIHTY SIK
NPaBOBOI IMOBEIIHKH, BU3HAYUTH OKPEMi IPUYMHM i YMOBH, 10 CIIOHYKAIOTh IO BYNHEHHS LIHOTO
JUSIHHSI, 10 € BOXKJIMBOIO CKJIAJI0BOIO HOTO MPO(NaKTHKK (HAroJ0CUMO, IO JUIs TIPABHUYOT HAyKH
0COOJIMBE 3HAUCHHSI MA€ HE CTLUIBKU MPHUTATHEHHSI 0COOM JI0 IOPUINYHOI BiAMOBITAIBHOCTI, CKLJIb-
KH 3a1100iraHHsl COIiajibHO HeraTUBHIH MOBEIHII Ta 11 HACIIIKaM).

H. T'onuapyxk ta JI. OnydpieBa 3a3Ha4at0Th, 1110 OYJIIHT Y ICHXOJIOTIYHIHN iHTepIpeTaii 03Ha-
Yae CHCTeMaTHYHI IepeciiyBaHHs 0COO00 YU TPYIIO0 OCi0, IO CYNPOBOIKYIOTECS IIbKYBaHHSM,
NPUHIKEHHAM, 3QJIIKyBaHHSIM; HaroJIOMIylOTh, 0 COPHHHATTS LHOTO SBHIIA € PI3HOACHIEKTHUM
[5, c. 28]. Yka3aHi HayKOBI[i CHCTEMATH3YBaJIH AOCIIKEHHS ICUXOJOTTYHUX YMHHHUKIB OyIiHTY Ta
3BEJIM iX JI0 ACKIJIBKOX IPyIl, a came (HaBelleHa Kiacudikallisi IOBHOK MipOIO CTOCY€EThCS 1 A0CITi-
JOKEHB Y TalTy3i COLIOJIOTIYHUX Ta MEIaroTiYHUX HayK):

1. Iepma rpyna rncuxosioris, MeIaroris Ta COmiooriB IHTEPIPETYe OyITiHT SIK 30BHIIIHIH cO-
LiaJbHUI BIUTUB, SIBULLE, I1J0 Ma€ HEraTHBHI HACIIJIKH Ta ICHYE B MEXaX IIEBHOT COLIabHOT IPYIIH.
Tak, Ha 1ymMKy 1. Cumopyk, «OymiHT — SBUIIIE, 0 MOYKE BUHUKHYTH B OUTBIII-MEHIIT OPTaHi30BaHUX,
CTaJIMX JUTSIYMX KOJIEKTHBAX, CTOCYETHCS 1 BIUIMBAE HA BCIX MOTO yYaCHUKIB, MPU3BOJISUM 10 TIO-
PYILIEHHSI HABYaJIbHO-BUXOBHOTO MPOLIECY B ILIKOJIi, BUKJIMKAE TPUBAJI HACIIJIKK JUII OCOOMCTOCTI,
1HKOJIK BijajeHi B aci» [6, ¢. 172].

Cxoxe po3yMiHHsI OyJIiHTY BIacTuBe i 3apyOiKHMM nociigankam. Hanpukmnan, /1. Jleitn Bu-
3Ha4ya€ OYIIHT SK YCBIZOMIICHHI CHCTEMAaTHYHHUI MPOLEC KOPCTOKOrO MOBODKCHHS YICHIB COLli-
AIBHOI TPYTIH MO0 OKPEMOT JTIOIIHY, sIKa He MOoke cebe 3axuctuTi [7, c. 80].

2. lpyry rpymy CKJIaJaloTh yueHi, sIKi CIIPUHMAaloTh OYJIHI MEePEeBaKHO Yepe3 akKIeHT Ha
arpeCcUBHIN MOBEIIHIII, IHTEPIPETYOUH HOTO K 3HYIIAHHS, MIEPECIIiAyBaHHs, HACUIbCTBO. Tak, Ha
nyMky O. IlleBuenko, i Oy TiHIOM CJIiJI pO3yMITH YMUCHE 3HYIIAHHS, 10 Ma€ pizHi Gpopmu: Moxke
OyTH BepOampHUM, 200 TICUXONOTIYHUM, ab0 ¢izumarmM [8, c. 49]. Haromocumo: 1iuToBaHa mpars
Oyma omyOnikoBaHa mie y 2010 porri, o € T0JaTKOBUM CBiTYCHHSM BHCIIOBICHOI HAMU TE3H TIPO
MIEPBUHHICTH TOCIIIKEHb OYINiHTY HE TPaBHUKAMH, a 1HITNMH MPEICTABHUKAMHU COIiaIbHO-TyMa-
HiTapHOI c(epHu, 1110 BUMarae BpaxyBaHHs IXHIX HalpaloBaHb PaBHUKAMH.

VY 1bOMy KOHTEKCTI CIIifl 3rajaTi aucepramiine mociimpkeHas O. OxuiioBoi Ha 3100yTTs
HayKOBOTO CTYIICHsI KaH/u1aTa corionoriynux Hayk «llIkijgpHe HaCHILCTBO: CYTHICTh, BUJH, MIPO-
(bimakTHKaY, y SIKOMY JTOCIITHHIIS PO3IIIsiAae OyIIiHT SIK OKpEeMUH Pi3HOBH HACHIIBCTBA, arPECHBHOT
TIOBEIIHKY, SIKIM MOJKE MaTH Pi3Hi popmu: Pi3HaHUI OYIIiHT, MCHXONOTIYHUN OyJIiHT, KiOepOymiHT
[9, c. 6-14].

3. [lpencraBHUKK TPETHOI IPYNH PO3IISIAIOTH OYIIHT SIK B3a€EMOJIII0 COI[alIbHUX CY0’€K-
TiB, 10 Ma€ KOHQIIKTHUH XapaKTep depes HeC(bOpMOBaHICTI) KOMyHlKaTI/IBHI/IX HaBHYOK. Tak,
K. Karepunuyk ta O. Maltok, J0CIiKy04H COIiaabHO-IICUXOJIOT4YHI i IPaBoBi acrieKTH OyJIiHTY,
JUMIIUTH BUCHOBKY, 11O 115 TTpo0iieMa Mae COIialIbHO-TICHXOJIOTTYHNAI XapakTep Ta MPU3BOAUTH JI0
pyitHyBaHHS ocobuctocTi. [Ipn 1ipoMy, SIK BBa)KAIOTh HAyKOBIIi, BiIOYBA€THCS pyHHAITS IICHXI9HO-
TO 3I0pOB’s (IeTpecisi, MaHigHi aTaKH, CTPECH Ta iH.), a TAKOXK MPOSBIAETHCSA TaKa prca XapakTepy,
SIK arpecUBHICTh. YUeHI BIJI3HAYaIOTh, 10 B MOAAIBIIOMY 1€ MOXKE MPHU3BECTH /10 HENONPaBHUX
HACJIIJIKIB, HABITh JI0 3pOCTaHHs piBHs AUTsUOT 310unHHOCTI [10, c. 120].

Binznaunmo, 1o Takuit mixiza g0 po3yMiHHs OyiiHTY BIAcTHBUI 1 npaBHHKaM CriosrydeHnX
rariB Amepuku. Tax, I1. Pernann Big3Hauae, mio «OyIIiHT € COIIaIbHOKO B3a€MOII€I0, y SIKIH OHA
JIOMUHA CHCTEMAaTHYHO 3a3HAa€ HamajiB i3 OOKy IHIIUX IOmeH, M0 OOYMOBIIOE IMOSBY BiAIyTTS
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BiJIuy»eHHs Ta Oe3rnopaaHocTi» [11, c. 71]. BaxuBuM it po3yMiHHSI CYTHOCTI Ta MpodisakTu-
Ku OyJIIHTY € BHCHOBOK YKa3aHOT'O aBTOpa MpO TE, IO «JI0 TOrO 4Yacy, MOKH MOJEII coliai3ariii
(meoqaloqn 1l TeH/IEpHY CKJIaJIOBY) Oy/lyTh HEJIOCKOHAJIUMH, HE BlI[HOBlI[aTI/IMyTb CTaHy PO3BUTKY
CyCHlJ‘ILCTBa 6yz1yT}, BUXOBYBATHUCS JIIO/IN, SIKI CTABaTUMYTh iHiIliaTopamMy OyJIHTY Yy IIKOJI, HA PO-
6ouomy Micti, y cim’i» [11, c. 73].

Hageneni migxoau iHTepIipeTartii OyaiHTy, [0 aKIIEHTYIOTh yBary Ha OKPEMOMY HOTO acIiek-
Ti, TO3BOJISIFOTh BHOKPEMHTH TaKi HOTO O3HAKH:

— OyJIIHT € HeraTHUBHHUM COIIaJIbHUM SIBUILIEM, 1110 ICHY€E B MEXaX MEBHOI COIIalIbHOT IPYIIH;

— OyJIIHT ITPOSIBIISIETHCS YEPE3 arpecito WICHIB COLiaIbHOT IPYIN JI0 OKPEMUX 11 cy0 €KTiB;

— OyJIiHT XapaKTepU3yeThCS MOPYIIEHHSIM TPYIIOBOT KOMYHIKAIIi{, 110 MPU3BOANTH 10 MiXKO-
COOMCTICHUX KOH(ITIKTIB.

Jlemo mo-iHImoMy pO3KpHBAIOTh 3MICT Ta CYTHICTH OymiHTY TpaBHUKH. [losBa Takmx Hay-
KOBHUX JIOCII/PKeHb Oyiia BUKIIMKaHa 31e01bioro npuidHsaTTsM [lapnamentom Ykpainu 18 rpymHs
2018 poky 3akony Ykpainu «IIpo BHECEHHsI 3MiH 10 JESKUX 3aKOHOAABUMX aKTIB YKpaiHM LI0/10
npotuaii OymiHry (LIbKYBaHHIO)». BiANOBIgHO /10 1IbOrO HOPMAaTHBHO-IIPABOBOroO akTa, i Komekc
VYkpainu npo aaMiHicTpaTHBHI npaBonopymerHs [1], i 3akon Ykpainu «IIpo ocsity» (4. 1 m. 3-1
cT. 1) IOTIOBHEHO TepMiHOM «OYyIiHT (IBKYBaHHSA)», IO TOTO X yKa3zaHHM Koaexcom mependadeHo
BIMOBIJAIBHICTB 32 HBOTO [12].

[Tpu bOMy OKpeMi pi3HOBHIM HACKHIIBCTBA IIO/I0 NITeH Ta AUTSUa HACHIIbHHIIbKA TTOBEIIHKA
OyJi TIpeIMETOM HayKOBOT'O IHTEpeCy BUCHUX 1 paHimie. 30KkpemMa, y AUCepTaliiHOMY J10CIiKEH-
Hi FO. 3aBropomuboi «Cyd4acHi TeHICHIIT 3JI0YMHHOCTI ITSH Ta MiSUIBHICTH OPraHiB BHYTPIIIHIX
cnpaB mofo ii 3armobiranas» (2010 p.) cepen iHIINX 3aBAaHb BUCBITIICHO PiBEHb, CTAH Ta CTPYK-
TYpy 3JIOYMHHOCTI JiTel; BHOKPEMJICHO AETEPMIHAHTH JUTAYOI 3JIOYMHHOCTI B YKpaiHi; HaJaHO
KPUMIHOJIOTIYHY XapaKTEePUCTHKY 0COOM HETTOBHONITHROTO 3JIOYMHIA Ta iH. [13, c. 18].

BigzHaunmo, 1110 HayKoBi Mpalli BITYM3HSIHUX NMPABHUKIB TIEPEBAKHO MPUCBSYCHI AediHimil
MOHATTS «OyIIiHTY», 30KpeMa uepes aHaui3 cT. 173-4 Koxekcy Ykpainu mpo aaMiHiCTpaTUBHI IpaBo-
MOPYILEHHS Ta CMiBBIAHOMIEHHS 1HIINX ()OPM HACHIBLHUIBKOT OBEIIHKH JITEH 13 OyiiHIOM.

Taki mocnimKeHHS IPEACTaBICHI:

1) HaykoBEMH pOOOTaMH, Y SIKUX BHUCBITICHO O3HAKH OYJIiHTY, POAHATI30BAaHO MPAKTHKY
HAITIOHATBHUX CY/IB IIOAO iHTEpIIpeTaltii OyaiHTy depes 3actocyBaHHA CT. 173-4 Konekcy Ykpainu
PO aJMIHICTPATHBHI MPABOMIOPYIIICHHSL.

JIoBOJII CHCTEMHO MpaKTUKA CY/IB 3arajibHOi FOPUCIUKIIT ACPyKABU MIOA0 3aCTOCYBAHHS ajl-
MIHICTPaTHBHO-IIPABOBUX HOPM, SIKi TIepe10ayaroTh BiANOBIAaNbHICT 3a OyJIHI, BUCBITIIEHA B JIO-
ciipkenHi A. Kyayka «Byminr: neprmit ykpaiHcbkui 10cBig». [Ipn 11bOMy TOCHTH BasKIIMBHM Y
KOHTEKCTI MpeIMETa HAIIOTO JOCIHI/KEHHS! € BUCHOBOK IIPaBHUKA IIPO TE, IO HE 3aBKAN OpraHH
HarrionanpHOT OMIIIT BpaXOBYIOTh TUTIOBI O3HAKH OYIIHTY (IbKYyBaHHS), SKUMH €: CHCTEMaTHIHICTb
(TTOBTOPIOBAHICTb) JIISTHHS, HASIBHICTh CTOPIH — KpUBIHUK (Oysiep), moTeprinuid (skeprBa OyiiHTy),
crioctepiradi (3a HassBHOCTI); i1 200 0€3MisUTbHICTh KPUBIHKUKA, HACIIIIKOM SKUX € 3arOisIHHS TICH-
Xi14HOT Ta/ab0 (i3MIHOT NIKOIH, TPUHMKEHHS], CTPax, TPUBOTA, MiANOPSAKYBaHHS IOTEPIIJIOro iHTep-
ecaM KpHB/IHHMKa Ta/ab0 CIpHYMHEHHS COLiabHOI i30mmsii motepmizoro [14, c. 98].

Bitumsnasanaa gocniganmsg K. [Inytumneka y cBoiit poboti «Iligxoan 1o po3yMiHHS OyITiHTY K
(hopMH IIKUTFHOTO HACHIIBCTBA) AKIICHTYE yBary Ha TOMY, 10 OyJTiHT € ofHi€I0 3 (hOpM came IIKiTb-
Horo HacuibcTBa [15, c. 78]. Ha myMKy BueHOT, miJ| MIKUTbHUM 6yJ'[1HFOM CITIT PO3YMITH <<(bopMy
HaBMHUCHOT, CHCTEMaTHU4HOI, arpPECUBHOI MMOBEIHKH OHOTO YU JIEKUILKOX YYHIB CTOCOBHO 1HIIO-
ro(nx) i3 BUKOPUCTAHHSM JcOanancy Biau 4u Gpi3sM4HOT CHIIM 32 MIATPUMKH Y1 MOBYA3HOI 3TOIH
YacTHHU ab0 BChOTO KOJIEKTHBY» [15, c. 80]. Big3naunmo, 1o xoua ananizoBaHa rpars Oyna omy-
OiiKOBaHa IIIe 10 IPUHHATTS 3aKoHy YKpaiHu, SIKUM JI0 3aKOHOABCTBA BBEICHO ITOHATTS «OYIIiHIY,
3amponoHoBaHa Ae(iHilis 6arato B 4oMy 30irae€ThCs 3 YMHHIM HUHI 3aKOHOAABYMM BU3HAUYCHHIM
JOCITIIPKYBaHOTO TIOHSTTS;

2) HayKOBMMH IPAISIMU TIPABHUKIB, y SIKUX BHCBITJICHO CITIBBIJHOILICHHS OYJIIHTY 3 IHIIUMHU
(bopMamMy HACHIIBHUIIBKOT ITOBEAIHKN, BU3HAYEHO HOT0 0COOIMBOCTI.

Hamnpuknan, O. Jlerka ta T. AndropoBa HarononryroTs Ha Hec()OPMOBAaHOCTI B YKpaiHi 3a-
KOHOZIaBCTBA IIO/I0 MPOTHAIT HACKIIBCTBY B HABYAJIBHHX 3aKJIaaX Ta CTBEPXKYIOTb, 10 BOHO Iepe-
OyBae Ha cTazii cranoBieHHs [16, c. 61].

CucTeMHHUH aHai3 MOHATh «OymHD» 1 «MOOIHr» 3mificHmia gocaigauis H. Jlecbko. Ha
JYMKY BYEHOI, NepIle MOHSITTS BUKOPUCTOBYIOTh JUIsl TO3HAYCHHS (DeHOMEHA IIbKYBaHHS y4YHIB Y
3aKJIajax OCBITH, JAPYTUM ITOHSTTSM YacTillle TI03Ha4Yal0Th L{bKYBaHHs paliBHUKIB Ha poOoTi [17,
c. 169]. /o ocHOBHUX O3HaK HaCHJILCTBA YUHIB 3araJlHOOCBITHIX HaBYAJIBHUX 3akialiB (OysIiHTY)
H. JIecbko BITHOCHUTB: COIliaIbHy HEOC3IEUHICTh; YMHUCHICTD; TPUBAIICTh Ta CHCTEMAaTHYHICTh 3HY-
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IIaHb (HA BiIMiHY BiJ 3BU9aifHOTO KOH(ITIKTY UM HaBiTh OiWKM); arpECUBHICTh Ta HETATUBHICTB O~
BEAIHKH, SKi MOXYTh TPOSABIIATHCA B Pi3HUX (GopMax ((hi3WdHe Ta ICUXIYHE HACHIBCTBO); IPAMUI
YM OMOCEPEKOBAHHMI XapakTep Jiil; yUIMHEeHHsI HACHJIbCTBA 3a3BMYail 32 YMOBH sIBHOI (Di3UUHOI,
NCUX1YHOT Ta Oy/b-KOi 1HIIOT IIepeBary nepeciiayBaya; HaCTaHHsI HEraTHBHUX HACIIJIKIB PI3HUX
BUIIB Ta iH. [17, c. 169].

€. 3enencekuii i O. KaprieHko, 1OCIipKyI0Un CIiBBITHOIIEHHS OyimiHTY 3 iHIIUMHU (hopMa-
MH [IPOTHIIPABHOTO HACHJIBCTBA, TAKOXK CHPHIMAIOTH OYJIIHI IIEPEeBaXKHO Yepe3 HOro 3aKOHOIaBYCe
BH3HaueHHS, 3akpiruiene B Kogexci Ykpainu mpo aaMiHiCTpaTHBHI mpaBomopymieHHs [18, c. 226].
Ha TxHI0 IyMKY, BIJMIHHICTb TIOHSTTSI «OyJIHI» Bii CYMIKHHX TOHSITh IOJISITAE B TOMY, 1110 OyJIiHT
YUUHSIOTh B OCBITHBOMY CEPEOBHIL, YYACHUKAMH SKOTO € Cy0 €KTH OCBITHBOTO IIPOLECY, a HE,
CKa)KIMO, YJICHHU TPY/I0BOTO KOJIEKTUBY (MOOIHT, XapacMEHT) a0 WICHN POANHH (JOMAIIHE HACHIIb-
cTBO). KpiM 11p0T0, TPaBHUKH BHOKPEMITIOIOTH IIIE OAHY BiIMIHHICTB: OyJep Ta xepTsa OyIiHTY €
YIIEHAMH OCBITHBOTO KOJIEKTHBY, TOOTO J0Ope 3HAIOTh ONWH ONHOTO, a He He3HAHOMi, BHITAJKOBI
JIIOITH, SIK TTiJ] 9ac XeUTy B iHTepHET-Mepexi. HayKkoBIIi HArOIOMIYIOTh, IO OYIIiHT MOYKE TIPOSIBIISTH-
Csl B TAKMX BHJAX, SIK OOMIIICHMIHT, CTAJIKIHT, XeHU3unr [18, ¢. 225-228].

P. Onanpkuii BBaxkae, 1o cepell iHIIUX (OPM JUTSYOTO0 HACHIILCTBA OYJIHI BUPI3HSETH-
csl TAKMMHU O3HAaKaMH: HasBHICTh KpUBIHMKa (Oyiiepa) — ocobH, sika He gocsiria |8-pigyHoro BiKy;
HasIBHICTH JKEPTBHU; NPSIMHUN yMECeN, TOOTO mpsiMe OakaHHs 3aBiaty (i3udHOi mkoan / 6oimo abo
3IICHATH MOpallbHE IPUHIDKEHHS )KePTBHU 3a3BUYall y IPUCYTHOCTI CBIZKIB YU B iHTEPHET-MEPExKi
i3 3araJbHUM JOCTYIIOM; CHCTEMHICTh; MOJKJIMBICTH TPETHOI CTOPOHHU OyTH CBIIKOM (cCriocTepira-
4eM) pOoTUIIpaBHUX il [19, c. 144-147]. SIk 6aurmMo, Taka iHTEepHpeTalis OyJIiHTy 3HAYHOIO MIpOIO
30iraeThCst i3 3aKOHOIABUOO E(IHIIIER0 JOCITIKYBAHOTO (PCHOMEHA.

BucnoBku. Orxe, cepesl HayKOBIIIB HE ICHY€E €THOCTI IIOJO IHTEpIpeTanii TOHITTS «Oy-
JiHr». 3nifiCHEHNI HAMU aHaJi3 JOKTPUHAIBHHX 1 3aKOHOJABUMX KEPEIN JI03BOJISE BUOKPEMUTH
Horo mupoke i By3pke po3yMiHHA. OCTaHHE 3BOAMTHCS IO 3aKOHOMABYOI MeiHIIil Ta BIacTUBE
NepPEeBaYKHO MPaBHUYMM JIOCIIPKEHHSIM.

[upoke po3yMiHHs OyJIiHTY NPENCTaBICHE TICUXOIOTIYHUMH, NEJaroriYyHUMH Ta COLI0JI0-
TMIYHUMU TOCTIPKEHHSIMU OO0 HETaTUBHOIO SIBUIIA M Ma€ HE JIMIIE O3HAKHU, SIKI BU3HAYEH] 3aK0-
HO/IaBUO, a ¥ 1HIII, 30KpeMa: HETaTUBHHUIM XapaKkTep HaCJiJIKiB, IIOPYLIEHHs IPYNOBOi KOMYyHiKallii,
MIKOCOOHUCTICHUH KOHQITIKT TOIIIO.

[ompu HasiBHICTH BY3BKOTO  IIMPOKOTO PO3YMIHHS MOHATTS «OyIiHT» MepeBakHa OiTb-
ITICTh SK BITYM3HAHUX, TaK 1 3apyOLKHUX JOCTITHUKIB € TPUOIYHIKAMH MIMPOKOTO PO3YMIHHS J0-
CJIIJPKYBAHOTO (heHOMEHa.

VY By3bKOMY pO3yMiHHI OyJIiHT — 1€ /1ii, 32 BUNHEHHS SKHX IepeadayeHa opuIuiHa Bio-
BiZIaJIbHICTh. BigTak, ypaxoByroun MiXXrary3eBHi XapakTep HaCHJIbCTBA Ta BIJICYTHICTh KOMILICK-
CHHX MPABOBHX IOCHIIKEHb 3 00paHOT HaMH MPOOIEMATHKH, BKIMBUMH i Ha3piIUMHU € HayKOBi
Tpalli IPaBHUKIB, IPUCBIYCHI OYIIHTY, 1OT0 0COOTHUBOCTSIM.
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ABSTRACT

Iryna Lantukh. Overview of doctrinal and legislative sources on the interpretation of the concept
of “bullying”. The relevance of the study is stipulated by the necessity of scientific knowledge at the level of
general and theoretical legal science of bullying to increase the effectiveness of counteraction to this negative
phenomenon, the separation from other forms of violent behavior.

There are two groups of sources covering the understanding of bullying: 1) research in the field of
sociology, pedagogy and psychology (is a larger group) 2) research in the field of law (related to the adoption of
legislation providing for liability for bullying and based on its legislative definition analysis, which determines
the coverage primarily of the administrative and legal aspect of these studies).

The first group of sources, based on the peculiarities of understanding bullying, is divided into three
subgroups: papers in which bullying is understood as an external social influence, a phenomenon having
negative consequences and existing within a particular social group; papers in which bullying is perceived
mainly through the emphasis on aggressive behavior, interpreting it as mockery, harassment, violence; papers
in which bullying is understood as the interaction of social actors, which has a conflicting nature due to the
lack of communication skills.

The second group of sources is divided into two subgroups: scientific publications, analyzing the
features of bullying, the national courts’ practice concerning interpretation of bullying through the application
of Art. 173-4 of the Code of Ukraine on Administrative Offenses; papers in which the correlation of bullying
with other forms of violent behavior is the subject of knowledge, and its features are determined.

It is summarized that there is no single approach to understanding bullying in the domestic scientific
literature. Analysis of sources, the subject of knowledge of which is bullying, allows us to distinguish its broad
and narrow understanding. The latter is reduced to a legislative definition and is inherent mainly in research
within legal science. A broad interpretation of bullying, including not only the features defined in the law,
but also others, in particular, the negative nature of the consequences, disruption of group communication,
interpersonal conflict, which is characterized mainly by psychological, pedagogical and social research of
bullying.

Keywords: aggressive behavior, bullying, violence, social behavior, a form of violent behavior, a social
phenomenon, group communication disorders.
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KOnist JEBEJIEBA®

BUKJIa1a4

([ninponemposcvruii OeporcasHuii
YHigepcumem HymMpiwHix cnpas)

A0 MUTAHHSA ®IHAHCYBAHHSI HEYPATOBUX
IMPABO3AXUCHUX OPTAHI3ALIU:
MIZKHAPOJHO-ITPABOBUU ACIIEKT

BucsitiieHo okpemi MixkHapoiHO-TIpaBoBi acriektH GinancyBanHs HITO i okpeciieno nesiki mpodiemu,
10 BUHUKAIOTh BHACJINOK (PyHKITIOHYBAaHHS IIUX OpraHi3alliif i OKK He BUpIlIeHi. 3a3HaueHo, 110 He3BaXa-
FOYM Ha BEJMKHN HAyKOBHHU iHTEepec M0 QyHKIIOHYyBaHHS Ta mepcrekTuB po3Butky HITO, okpemi MixkHApO-
HO-TIPAaBOBI ACTEKTH X (iHAHCYBAHHS MOKH HE 3HAWIIIN HAJIEKHOTO IOPUIMYHOTO 3aKPIIICHHS Ta Y3ro/DKe-
HOTO JOKTPUHATIBHOTO TAyMayeHHS.

3a3HaveHo, 1m0 (inaHcoBuii cratyc 6aratbox HITO He € mocTaTHRO IPO30pPHUM, BHACIIIOK YOTO JESKi 3
HUX KOHKYPYIOTb 32 JIep>KaBHI KOHTPAKTH Ta (hiHAHCOBI KOIITH, IO CTBOPIOE HEOE3IeKy BTPATH aBTOHOMIT Ta
HE3aJIeKHOCTI, BUKJIMKAE CYMHIBH IIOZ0 HEYNEPEPKCHOTO BUKOHAHHS MTOKJIAICHIX Ha HUX MICiii.

Knrwuosi cnosa: neypsaoosi npago3axucHi opeanizayii, MiskcHapoOHi Heyps006i NPago3axucHi opeami-
3ayii, npago3axucHa OiANbHICMb, QIHAHCYBAHHS HEYPAOOBUX NPABO3AXUCHUX OP2AHI3aAYil, NPABO3AXUCHI Op-
eaHizayii.

IMocranoBka npodjemu. Cucrema 3axucTy IpaB Ta CBOOO JIIOJIMHHM OB’ si3aHa HacaMIIe-
pel 3 AisUIBHICTIO TPaBO3aXUCHUX OpraHi3alliid, aBTOPUTET SIKUX JIy’Ke BIUIMHYB Ha CTAaHOBJICHHS Ta
PO3BHUTOK BiITOBITHUX MPAaBOBIX MEXaHI3MIB Ha MiXKHAPOIHIN apeHi.

CporozHi MpaBo3axMCHI OpTaHi3aIlii po3nIIIaroThCs K 0a30Bi €IEMEHTH CBITOBOTO CYCITiITh-
CTBA, 110 3a0€31eYyI0Th KOHTPOJIb 32 JOTPUMAHHAM IIpaB Ta cBOOO. JItonuHH. [IpoTe nmprckopeHHs
JIMHAMIKH PO3BHTKY JIFOJICTBA, CBITOBI TNI0OATI3aliiHI MPOLIECH 3yMOBUIIN MOSIBY HOBUX YNHHUKIB 1
TEHJICHIIIH y cepennHi KOKHOT KpaiHu. OTHUM 3 TakuX (DEHOMEHIB € CTPIMKE 301TBIIICHHS KUTBKOCTI
HEYPsI0BHX TIpaBo3axUCHUX opraHizanii (gami — HITO), ski akTHBHO BIIMBAIOTH HA BECh CHEKTP
IIPaBOBIHOCHH. Benuka ix KUTBKICTh € He3anesxkauMu nmaptHepamMu OOH Ta iHIIMX CTPyKTYp, SKi
OepyTh aKTUBHY y4acThb y 3a0e3ICUCHHI BEPXOBEHCTBA [TPaBa Ta 3aXHCTY MPaB JIIOIMHH.

YV mpaBoBiif JiTeparypi 1aBHO JOCTIHKYETHCSA MIMPOKE KOJIO MPOOIEM, OB’ A3aHUX 3 TisIb-
nictio HITO: BuBYaeThCs iX CyTHICTB, IPABOBHUII CTATyC, B3a€MOJIS 3 IepKaBaMH Ta MiXkKJIepIKaB-
HUMH{ OpraHi3alisMH y BHpIIICHHI MpoOiieM, MOB’sI3aHUX 3 OE3MEKOI0, 3aXUCTOM TIpaB JIIOMHHY,
OXOPOHOIO JIOBKIJLIS TOIIIO.

AHaniz nyOaikauiid, B SIKMX 3al0YaTKOBAHO BUpilleHHs ui€i npodaemu. bara-
TO HAyKOBIIIB BHUCBITIIOBamM Ii Temu, Ak-oT: 1. O. I'pumait, H. O. Mopos, JI. P. Hamusaiiko,
O. B. HoBakoga, €. B. Ky3nenosa, O. B. ITikanosa O., €. O. [Toxxugaes Ta iHmii.

[Ipore, He3BakalOuM Ha BEJIUKHI HAyKOBHH iHTepec 10 (YHKIIOHYBaHHs Ta HEPCIEKTHB
possutky HIIO, okpemi Mi>KHapomHO-IIpaBoBi acnekTH iX (iHaHCYBaHHS TOKM HE 3HAMIUIM Ha-
JISKHOTO FOPUIMYHOTO 3aKPIIICHHS Ta Y3rO/PKEHOTO IOKTPUHAIBHOTO TiyMadeHHs. Kpim toro, ni-
smbHICTh HITO BUKITMKae HEOHO3HAUHY PEaKIiio 3 00Ky Aep>KaBHUX CTPYKTYP i OKpEMHX BEPCTB
cycminberBa. ToMy mocmimkeHHS Aesikiux ocoommBocTel dinancyBanHs HI1O sk cy0’ekTiB Mixk-
HapoIHOI NPaBO3aXHUCHOI AiSUIBHOCTI BBAXKAEMO aKTYaJbHHM K B TCOPSTUYHOMY, TaK 1 B IIPAKTHY-
HOMY aCIeKTi.

MeTo10 CTaTTi € BHCBITICHHS OKPEMHX MIDKHapOJHO-IIPABOBUX ACIIEKTIB (piHAHCYBaHHS
HIIO i okpecieHHs IesIKUX MPOOJIeM, 1110 BUHUKAIOTh BHACHIAOK (DYHKI[IOHYBaHHS IIMX OpraHiza-
I 1 TOKU He 3HANIILIA CBOTO BHUPIIIICHHS.

BuxkJjiag ocHoBHOro MarepiaJjy. Posrmsnatoun muranas ¢inancysanas HITO, Tpeba 3a3na-
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gutH, mo Pana €Bpomu mpsmMo BKasye Ha iX «HexoMmepmiiHi mimi» [1]. B OOH HexomepmiiiHmit
XapakTep 3a0e3MedyeThCcs BUMOTOIO TPO (piHAHCYBAaHHS OpraHi3allii mepeBakKHO CAMHUMH UJICHA-
MU 200 3a paxyHOK J100poBUIbHMX BHeCKIB [2]. [Ipu 1iboMy HEKOMepLiHHHUN XapakTep He 03HaYae
MOBHY 3a00pOHY Ha OTPUMAaHHsI JOXOJY 332 YMOBH, III0 OCTaHHii peani3yerbes HI1O BHaAcTinOK 1i-
STBHOCTI 110 JIOCATHEHHIO 11 HEKOMEPUIHHMX 1iJIel 1 He po3noAlIsIeThest MK wieHaMu. ba Oinbre,
Oarato BHIIB HisUTBHOCTI, IO 3IIHCHIOIOTHECS HEYPSIOBUMH OpraHi3allisIMH, TIPUHOCATH 3HAUHUH
pUOYTOK, HAIIPUKITA]] KOHCYIIBTAIiHHI TOCITYTH, IyOIiKalii i BUIaBHWYA isUTbHICTh, TOMY CHOTOI-
Hi 6arato HITO moxHa mOpiBHATH 3a TPHUOYTKOBICTIO 3 MPpHUBaTHUM OizHecoM [3].

Pana €sporu Ta OOH y poni HITO Bu3Hat0TH Ooprasizaiiii, ki 00’ €IHYIOTh ITPEACTABHUKIB
0i3HeCy, JIOOIFOIOTh KOMEPIIiiHI 1HTEpeCH, aje caMi He 3aiiMaloThCsl OTPUMAHHIM 1 PO3IOILIOM
BiamoBigHoro npudyTky. Ha mMi>kHaponHiit apeHi, Hanpukian, MiKHapoaHa TOprosa Irajara Mae
3arallbHU KOHCYJIBTaTHBHHUI CTATYC, X04a i € «CBITOBOIO Oi3HEC-OpraHi3alli€ro, €JMHUM IPEICTaB-
HUIIBKIM OPTaHOM, SIKHI KOMYHIKY€ 3 BJIaJI0I0 BiJl IMEHI MiAMIPHEMCTB yCiX CEKTOPIB B YCiX KyTOU-
Kax CBiTy» [4], Tak camo 5K 1 MiXXKHapOogHUN MOPCHKUH (HopyM HAPTOBHIOOYBHUX KOMITaHiH, 110
aktuBHO crisnpaioe 3 OOH i MixxHapoaHO0 MOPCHKOIO opranizarieto y posi HITO [5].

Cepen TpaauLidHUX CIIOCOOIB (hiHAHCYBAaHHS HEYPSIOBUX OpraHi3aIliii MOXKHA 3a3HAYUTH
YWICHCHKI BHECKH, MTOXEPTBYBaHHS IOPUANYHUX 1 Pi3MIHNX 0Ci0, oruiary ToBapiB abo MOCIYT, IO
HAJIal0ThCS OpraHizamiero. Tpeba HaroJOCUTH Ha TOMY, IO OCTAHHIM YacoM BCE OLNIbIIE 3pocTae
yacTka myOniuHuX ¢inancis, Hamanux HITO gepskaBamMu Ta MIKYpSIOBUME OpTaHi3alisIMA.

[MotpibHo 3ayBaxkutH, mo B 2007 pori KomiteT MinicTpiB Pagn €Bporu yxBaanB peKOMEH-
Janii, siki OKpectoTh Mexi i npaBoBoro crarycy HITIO B perioni. B pexomennarnii CM/Rec
(2007) 14 oxpemuii po3/1ia NPUCBIIYETHCSI MUTAHHIO TIPO PiHAHCYBaHHS («3aTydeHHs (JiIHAHCOBUX
KOIITIB»), B sIkoMY TinTBep/ukeHo npaso HI1O Ha noctyn no ¢inancyBanHs 6e3 oOMexeHHs Horo
mxepest. Kpim toro, Bona nependadae te, mo «HIIO noBuuHI OyTH BinbHI Yy BHOOpI Oymb-sKOi
JIeTaTbHOI €KOHOMIYHOI, Mij0BOI a0 KOMEpIiitHOI MisSUTEHOCTI 3 METOIO MIATPUMKH CBO€I HEKO-
MepLiHOI isuTbHOCTI 6e3 Oynb-SKNX HEOOXITHWX CIIeIliallbHUX JO3BOJNIB, aje TiF0YM Ha OCHOBI
JLEeH31i Ta PeryJIsTUBHUX MPaBWII ISl TISUILHOCTI Takoro poxy». Kpim toro, 1s pekomMeHaaris
BU3HAYa€ MOMKIIMBOCTI, K1 moBuHHI OyTH noctynHi 1t HI1O anst dpinancyBanHs. 30kpema, B Hii
Hnerses mpo Te, mo HITO, ski MaroTh FOPUANYHY 0CO0Y, KTOBUHHI MaTh JOCTYII IO OaHKIBCHKUX
nociyr», 1 HITO nmoBrHHI OTpUMyBaTH JOIIOMOTY B peai3allii CBOiX 3aBIaHb 32 PAXyHOK «JIepKaB-
HOTO (piHAaHCYBaHHS Ta IHIMKX (HOPM MIATPUMKH, TAKHUX SK 3BUTEHEHHS BiJI IPHOYTKOBOTO Ta IHIINX
MoAaTKiB a00 MUT Ha WICHCHKI BHECKH, KOIITH 1 TOBAapH, OTPUMaHI BiJ TOHOPIB a00 areHTCTB [6].

Tpeba 3a3naunTy i Mpo «KepiBHI NPUHIMUIN O MOJOKEHHIO MPABO3aXUCHUKIB» €Bporieii-
cpkoro Coro3y, 110 CTOCYIOTHCS TUTaHb 1HO3eMHOTO (hiHaHcyBaHHs HasBHUX HI1O B Tux kpainax, B
KX € quruioMatudHi Micii €C. BiamoBigHo 10 monoxeHb «KepiBHUX MPUHIIAIIB MO MOJI0KECHHIO
MPaBO3aXUCHUKIBY» Micii BKHBaIOTh KOHKPETHUX 3aXO/(iB HA MiATPUMKY IIPAaBO3aXUCHUKIB, HAIPH-
KJIaJI, B MEXax MOMITHKH po3BUTKY €C. BoHN pekoMeHayI0Th, 00 Micii HaMaraiucs «I0MOMOTTH
B TIOIIYKY MOKJIMBOCTEH 3a0€3MeueHHs TOCTYITy 10 PECYpCiB MPaBO3aXUCHUKAM B TPETIX KpaiHax,
B TOMY YHCIII pecypciB (piHAaHCOBHX, IO HAJXOMAATH 13 3apyOiKHHUX KpaiH i, 100 BOHM OyiM MOiH-
(hopMoBaHi 1po HasIBHICTh TAKUX PECYpCIB 1 mijcTas 3anuty» (naparpad 14) [7].

Bapto akieHTyBaTH Ha TOMY, 110 B 0arathox BuIaakax komitetn Opranizamii O0’€qHAHIX
Hariif HarononryroTe Ha BaXITUBIH poJIi, Ky JepyKaBU IMOBHHHI Bifirpatu B IpsAMii abo HermpsMiit
MATPUMIT HEYPSAOBUX OpTaHi3allii M 9ac OTPUMAaHHs JOCTYIy A0 (iHaHCYyBaHHSA, 30KpeMa, IIIs-
XOM CTBOPEHHS CIIPUSITIIMBOI TPABOBO1 0a3H, EKOHOMIKO-IIPAaBOBOTO CEPEIOBUIIA 1 €PeKTUBHOI MTpak-
TUKU B 1id raiysi. Komitern Opranizanii O0’eqnanux Harriit 3acynuim BUMAAKK Pa3iodux MOpy-
IIEHb JIep)KaBaMH-CTOPOHAMH ITpaBa Ha CBOOOIY acollialliid, ceper KX i 0OMEXEHHs IOCTYITy JI0
1HO3EeMHHX JpKepen (piHaHCYBaHHs, 1 HEOOXIJHICTh OTPHMAaHHs MOIEPEIHIX J03BOJIIB, 1 HAMIpHUH
nozarkoBui Tsirap Ha HITO. 3aranom BOHM Tako)X HarajaJim JepskaBaM Mpo BayKIIMBICTH (hiHAHCOBOT
MATPUMKH JUTS YCTAHOB 1 OpraHi3zaiii, mo Aotk y chepi IpoCcyBaHHS 1 3aXHUCTY MpaB JITonuHA [§].

UYepes mro, Hanmpukiran, Komirer 3 mikBimamii pacoBoi muckpmminamii (Committee on the
Elimination of Racial Discrimination, CERD) 3aknukaB Ipianziro Hagati (hiHAHCOBY MiATPUMKY Op-
raHi3awisM i3 3aXUCTy paB JtonuHU B kpaiHi [9]. Takoxx Komiter 3 mpaB qutuau (The Committee on
the Rights of the Child, CRC) pexomennyBas [lemokparnuniii Pecrry6uini Konro «...3a0xouyBarn ak-
THBHE 1 CHCTEMaTHYHE 3aJTy4CHHS TPOMaJITHCHKOTO CyCIUIbCTBA, BKIIFOYAIOUH HEYPsI0BI OpraHizarii,
NUTSIXOM HaTaHHS (iHaHCOBOI mormoMord...» [10] 1 Pecry6mimi Managi «... 3a0e3nedyBaTu opraHizartii
TPOMAJITHCHKOTO CYCIIJIbCTBA, BKIIIOUAIOYH HEYPSIOBI OpraHizalii, BiAMOBiAHUMA (iHAHCOBHMH Ta
IHIIMMH pecypcam, 1110 JI03BOJISIIOTH IM BHECTH CBIif BHECOK B peastizauito Konsenuii» [11].

Tox npaBo Ha 10CTyN J10 (piHAHCYBaHHSI, BKJIIOYHO 3 IHO3EMHUMH JUKEpEIaMHu, — 11 (pyH/1a-
MEHTaJIbHE 1paBo. /lep>kaBU MOXKYTh CTBOPIOBATH 3aKOHHI MEK1 PEry;II0BaHHs MiCIIEBOTO Ta iHO-
3emHoro ¢inancyBanns HI1O BiiNnoBiAHO 1O NPUHIMUIIIB ITPO30POCTI, 30KpeMa, 00 MPOTUCTOSATH
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TakuM (popMam 3TOYMHHOCTI, SIK KOPYIIIis, BiAMABaHHS TpoOIIei, HE3aKOHHUN 00ir HApKOTHKIB,
TOPTIBIIS JIFOABMHU Ta TEPOPU3M.

OnHak, sK 1€ 3a3Ha4€HO B 4. 2 cT. 22 MiXKHAPOIHOTO MaKTy PO rPOMAJISTHCHKI 1 MOMITHY-
Hi ITpaBa, IpaBo Ha CBO6OZ[y acoriauiii He Mae 06Me>1<yBaTnc51 YKOJTHUM YHHOM, 1 OT)Ke, He MOXe
00MeXyBaTucs i MOJKJINBICTh (blHchyBaHH;{ «Kp1M THX, K1 Ilepe10auaroThCs 3aKOHOM 1 SIKi € He-
0OXiZIHUMH B J€MOKPAaTUYHOMY CYCIIJIBCTBI B 1HTepecax JIepKaBHOT abo TpoMajchKoi Oe3rneKH,
TPOMAJCHKOTO TIOPSIIIKY, [...], OXOPOHHU 30POB’S i MOPATFHOCTI HACETCHHA [...] a00 3aXUCTy mpas i
cB00OOJ iHIIHX OCiO» [12].

OOMeKeHHsI Ha ZI0CTYII 10 (DiHAHCYBaHHSI MOXYTb CTOCYBATHCS! BHYTPILIHIX 1 3aKOPIOHHUX
Jokepent. Pi3Hi B 0OMeXeHb MOXKYTh OyTH CHPSIMOBaHI Ha BHYTPIIIHI JyKepesa (piHaHCyBaHHS:
JieprKaBa MOYKEe IPUHHSATH PIlICHHS PO 0OMEKESHHS AepKaBHOTO (piHAaHCYBaHHS HEYPSJOBOTO CEK-
Topa abo ¢inancysaru Tineku Ti HITO, siKi BiqmoBinaroTh ayXy JepskaBHOI MOJITHKH, ab0 3amMo-
PO3HTH AiSUTBHICTD IO 3aJTy4SHHIO KOIITIB Ha HAI[IOHATBHOMY PiBHI, Ha TiSUTBHICTH 110 3aTy9ICHHIO
KOIITIB MOXYTh BIUTMHYTH TaKO)XK HakJIemHHIBKI kKammanii mpotu HITO. Kpim Toro, 6ap’epw, mo
MIePEIIKO/DKAIOTh JIOCTYIY JI0 BHYTPILIHBOrO (hiHAHCYBaHHS, YacTO HasIBHI B KpaiHax 3 HEJOCTar-
HIM Jlep)KaBHUM a00 NMPHBAaTHUM MICIIEBUM (piHAHCYBaHHSM, NOCTYIMHHMM mpaBo3axucaum HIIO,
a0o B pasi Horo MoBHOI BiCYTHOCTI [8].

Otxe, B IepeBakHiil OIIBIIOCTI KpaiH HEYpsIOBI TPaBO3axUCHI opraHizamii GyHKIIOHYIOTh
3aBISIKH MIATPUMIII, SIKY BOHH OTPHMYIOTD 3 1HO3eMHUX JoKepen (MDKXYpSIOBUX OpTraHi3amiid, TaKuX
sk OOH, HEYPAZIOBUX opranizarliif Ta GOHIIB, a TAKOXK BiJl 3apyOiKHIX YPAZIOBUX yCTAHOB, TAKKX,
K (DOHAM TIPU MiHICTEPCTBAX, a00 BiJ TPUBATHUX 0016) VY 11boMy KOHTEKCTI Bce Oinbliie 1 Oinblie
JIepIKaB BAAIOTHCS JI0 apCeHaTy 3aKOHO/IABUMX 1 aIMIHICTPAaTUBHUX 3aX0/IiB, 1100 y3aKOHUTH HE0O-
I'pyHTOBaHI abo HenpornopiiiHi ooMexeHHs Ha roctyn HITO 1o iHo3eMHuUX jKepen (iHaHCyBaH-
Hs1, B TAKHI CIIOCIO CTABIISAYM ITiJ] 3arpo3y X MMpale3aaTHICTh, a iIHO/I HaBiTh 1 caMe IXHE iCHYBaHHS.

3acobu 1t 0OMEKEHHS TOCTYITY 10 30BHIITHROTO (hiHAHCYBAHHS BEITbMH Pi3HOMAaHITHI. 3a-
KOHOJIaBCTBO JIESKUX KpaiH e(heKTUBHO 3a00poHsIe a00 pOOUTH HEMOXKIIMBHM OyIb-iKe 1HO3EMHE
¢inancyBanHs (Hanpukiaa, Amokup, baxpeitn, binopycs, Ipan). [leski kpainu 3a00poHSIOTH 1HO-
3eMHe (piHaHCYBaHHS OKPEMHX 3aXO/1iB i/a00 opranizaii (Harnpukian, Ediormis), a B iHIIUX JOCTyN
JI0 iHO3eMHOTO (DiHAHCYBAHHS € TPEAMETOM CIICI[IAIbHOTO J03BOITY, OJCPKYBAHOTO Bill ypsiay abo
JiepskaBHOTO oprany (Hanpukiazn, banrmanem, €runer, [Hais). YV neskux kpaiHax 3akOH BUMAarae,
100 KOIITH 3 1HO3EMHUX PKEpeN MEePeBOAINCS depe3 (piHAHCOBI YCTAaHOBH i OaHKH, KOHTPOIHO-
BaHi nepkaBoro (Hanpukiag, baarmanemn, Creppa-Jleone, Y3bekucran). Y aesxux Bunaakax HITO,
110 (hiHAHCYIOTHCS 3-32 KOPJIOHY, TOBUHHI OTpUMYyBat ocodnusuii craryc (Pociiicbka Denepartis).
INonaTkoBa cucTeMa TaKoX 1HO/II SIBJISIE COOOIO MOTYKHUI MEXaHi3M CTPUMYBaHHS JisUTbHOCTI TIpa-
BO3axMCHUX Oopranizamiil (Hanpukian, Azepoaiikan, binopycs, Mekcuka) [8].

3 IOpUAMYHOTO TIOTISLy 3aKOHHI OOMEXEHHS TpaBa Ha JIOCTYH 10 (iHAaHCYBaHHS Ti cami,
0 1 BU3HAHI MIO/I0 TIpaBa Ha CBOOOMY acomiariii. BOHN 103BOJCHI TINBKH M 9ac JOTPUMAHHS
KOPCTKUX 1 B3a€EMOJIOMOBHIOIOYNX YMOB. Kpim Toro, MaroTs OyTH «1mepeadadeHi 3aKOHOM» 1 «He-
0OXiIHUMHU B JIEMOKPATHYHOMY CYCIIIBCTBI», JIOTPUMYBATHUCS [IPIOPUTETY IHTEPECIB CYCIIIbCTBA
1 IPUHIUITY TTPOTIOPIIIHHOCTI.

Bognouac nisuteHicTs camux HITO Takox wacto migmaerscst Kputuii. HaykoBii, Hanpu-
KJIaJ1, BUAUTIFOTH TIPOOJIeMy 3aJIe)KHOCTI TAKMX OpraHi3amii Bif myOomiaHOCTi. OCKITBKH OCHOBHUM
mxepenoM ¢inancyBanHs HI1O e mpuBaTHI KOIITH, TOMYISIPHICTH OpraHi3amii 0arato B 4oMy BH-
3Ha4ac ii pinancoBy ycmimHicTs [13]. Hepiaxo exonoriuni HITO, mo mparioioTs B CUTYAaIlisIX ryMa-
HlTapHI/IX KpHU3, BUKPHBAKOTh Y HABMUCHOMY cnorBopenHi iHdopmaii [14]. Kpim Toro, TIPOBOJIAIH
IHTEHCHBHI I'POMaJIChKI KaMITaHii 3 TOr0 Y¥ iHIIOTO ITUTaHHS, BOHH MOXKYTh JIeBaIbBYBATH LIHHICTb
oOroBoproBanoi npodiemu. OfHaK € opraHizanii, 110 OMIKYIOTBCS CBOEIO PEIyTali€ro, BiJIIOBI-
JAITBHO TIIXOIATH 10 CBOIX KaMITaHiH i MpoIecy momupeHHs ingopmarii [15].

VY mpoMy acriekTi Ha 0coONMUBY yBary 3aciyroBye Komeke moBeninku MiKHapOITHOTO pyXy
UYepsonoro Xpecta i UepBonoro IliBmicsis Ta HEypsA0BUX OpTaHizalliil i 9ac HaJaHHS JOTIOMO-
I'M B pasi cTuxiitHux Jiux i karactpod [16]. Lleit Koxeke O0yB npuiinsituit Mixkaaponaum Komitetom
Yepsonoro Xpecra (nani —~MKUX) B 1994 p micist Tpariunux noxiii B Pyanni. B 1994 poui Ha
tepuTopii KoHro Mana micuie kpuTHuHa KibKicTh OikeHuis, 1 HITIO B 60poTs0i 3a ¢inaHCyBaHHS
BBOJIMJIM CYCITUIBCTBO B OMaHY, IPOITOHYIOUH ITPOEKTH 1 CHOTBOPIOIOUHN PEabHY CUTYaLilo cepes
OikenmiB. 3a3HadeHnt Komeke 3aCTOCOBYETBCS B CHTYAIlISIX «JIMXay, SIKE BU3HAYAETHCA SIK 3TYOHA
TIOAisA, IO MPU3BEJA JJO BTPATH JKUTTIB, BEIMKOTO JIFOJICHKOTO CTPayKAAHHS 1 TOps, BEJINKOMACIII-
TaOHUX MarepianbHUX 30uTKiB. Lleil Kogekc moBHHEH 3aCTOCOBYBATHCS K Y pa3i MPUPOJHUX Ka-
TacTpo (MOBiHB, MOCYXa, 3eMJIETPYC), TaK 1 B CHTYAIlisX, OB’ S3aHUX 3 aHTPOIIOTEHHUM BILUTUBOM
(BificbKOBI il 1 OikeHIU, 3muaHI, emigemii). Komekc BBOIUTH MOHATTS «HEYPSIOBI TyMaHITapHI
YCTaHOBWY, sike 00’ €Hy€e WieHiB MixHapogHoTo pyxy UepBonoro Xpecta i UepBororo [liBmics-
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w1: MKUX, Mixknaponay ¢eneparttito ToBapucts YepBornoro Xpecta i UepBonoro [liBmicsms. Y
Hilf OepyTh y4acTh HAIllOHAIBHI TOBAPUCTBA, a Takox iHII HITO. Croromani Bennka kinbkicts HITO
nixrpumanu ueit Konexe. Kpim Toro, 6araro 10HOpIB CTaBIATh HaJaHHS JOTIOMOTH B 3aJICXKHICTh
Big Horo porpumanHs [17], a jgesiki MiXKHApO/JHI OpPraHy Ta YCTaHOBH IIiJl Yac YKJIAJaHHS Yrof 3
HITO Bumararots sik 000B’s13K0BY YMOBY 3acTocyBaHHs 11boro Konekcy [18]. [Torenuiitno, s nmpak-
THKa MOXKE PO3IVIAATHCS SIK BU3HAHHS B IIPaBi 0COOIMBOTO CTATYCYy MOAIOHUX KOACKCIB.

[I1e omHiero mpobmemoto i yac 3aiicHeHHs dinancyBaras HITO Moxe ctatu By3bKHI TO-
VST HA CBIT JesKUX 3 oprafizamii. 3okpema, HITO gacto chokycoBani Ha mpoOiemi, 3yMOBJICHIN
0COOMCTUMH, 1HOJI KOPUCIUBUMH, iHTepecaMu iX wieHiB. Taki opraHizauii HEpilkO NOYUHAIOTH
MpaIoBaTy B THX c(epax, Jie po3noaisieTbes Benuke (iHancyBanns [19]. HenependauyBaHicTh
0CcOo0OHMCTOTO IHTEpECY TATHE 32 COO0I0 HEMOKIIMBICTD CTPATETIYHOTO TUIAHYBAaHHS Ta PalliOHAILHO-
TO PO3MOALTY 3yCHJIb [UISl TTAPAJICIBHOTO BUPIMICHHS JIEKUIBKOX MpooIeM, 1110, 30KpeMa, MiATBep-
JDKYETBCS B 3BITI YIIpaBIiHHA BHYTpimHBOTO Harsiay Cekperapiaty OOH [20].

BucHoBkH. Po3risaHyBImm okpeMi MiXHApOAHO-TIPaBoBi acnektu (inancyBanas HIIO ta
JiesiKi mpo0IieMH, 1110 BUHUKAIOTh BHACIIIOK (DYHKIIIOHYBaHHS IIUX OpraHi3alliii, Tpeba 3a3HauuTH,
10 KPiM HEraTHBHOT'O BIUIMBY BCTAHOBIICHUX OOMEKEHb, € HaraJlbHi MiJICTaBH JJIsl HOTO 31 CHEeH-
HSl B MEXXaX BIIMOBIHOTO MPABOBOTO BPETYJIOBAHHS. 3BUYANHO, Oy/b-sIKi OOMEKEHHS IpaBa Ha
cBOOOY acomiarliii MaroTh TOBHICTIO BifmoBigat ctarti 22 MIIT'TII. OxHak onHiEO 3 TPUYNH BU-
HUKHEHHSI HEZIOBIpH Ta KOH(IIKTHUX CHUTYaIlill, B IKUX cTopoHOto Buctymnae HIIO, € HenocTaTHil
CTaH yperyap0BaHOCTI IIPABOBOTO CTATyCy OCTAHHIX.

3axMCT MpaB JIFOJMHU SIK 3aTraJIbHOIONCHKUX [IHHOCTEH HEHTpalbHUMK HEYPSIJOBUMHU Opra-
HI3aIlisIMU € 3ac000M BTIJICHHS 111€1 COIIIaIbHOT CITPAaBEINTUBOCTI. AJie (PiIHAHCOBHIA CTATyC Oararbox
HITO He € mocTaTHRO MPO30PUM, BHACIJJOK YOTO JESKI 3 HUX KOHKYPYIOTb 32 JIep)KaBHI KOHTPAKTH
Ta (D iIHAHCOBI KOIITH, III0 CTBOPIOE HEOES3MEKY BTPATH aBTOHOMII Ta HE3AICKHOCTI, BUKIIUKAE CYM-
HIBH 100 HEYNEPEHKEHOTO BUKOHAHHS TIOKJIAICHUX Ha HUX MICIii.

BaxmmBo, 110 ToI0BHOIO 0COONMUBICTIO Ta yMOBaMH yemimHoi misimbHOcTi HITO € 1x HeﬁTpanL—
HUH CTatyc. Bin Mae ocoOiiBe 3Ha4E€HHHSI, OCKUIbKH CTBOPIOE e(beKT 00’€KTHBHOCTI Ta He3alliKaBJIe-
HOCTI y MPOCYBaHHI SIK KOPIIOPAaTUBHHX, TaK 1 HALlIOHAIBHUX iHTepeciB. ToXk B acmeKTi 3alieHOCTI
HIIO Bix my0i9HOCTI, 3 METOIO 3a00IraHHs CIIOTBOPEHHIO HUMH iH(opMallii Ta ieBabBanii iHHOC-
Tel 00roBOproBaHOi MPOOIEMH JIOPEIHO HATOJIOCHTH HA HEOOXIAHOCTI 3aCTOCYBAHHS TaKNX ITOJI0KEHb
MDKHApOIHOTO TIpaBa, sIK, Hanmpukias, Kogeke moseninku MixkuaapomHoro pyxy UepBonoro Xpecra i
Uepaonoro ITiBMmicsIrst Ta HEYPSAOBAX OpraHi3alliif i Yac HaJaHHs JOTIOMOTH B pa3i CTUXIHUX JHX 1
KaTaCTpocb [Tono By3bKOTO MOy Ha CBIT JGSKUX opraHi3auiITl 110 TATHE 332 COOOK0 HEMOXKITHBICTh
CTpaTerquoro TUIAHYBaHHS Ta paHIOHaJ'ILHOI‘O PO3MOALTY 3YCHIIb VIS MapanebHoro BUPILIEHHS Jie-
KIJIBKOX npo6neM BBKAEMO JIOLTEHUM 3IHCHEHHS OUIbIII PETEBHOTO Ml)KHapOI[HO TIPAaBOBOTO Bpe-
rymoBaHHs AisutbHOCTI HITO 3 THM, 11106 MiHIMI3yBaTH MOXJIMBI HEraTHBHI HACIIAKH.
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ABSTRACT

Yuliya Lebedieva. On the issue of financing non-governmental human rights organizations:
international legal aspect. In the article considers some international legal aspects of NGO funding and outlines
some problems that arise as a result of the functioning of these organizations and have not yet been resolved. The
author notes that despite the significant scientific interest in the functioning and prospects of NGO development,
some international legal aspects of their funding have not yet found proper legal consolidation and agreed
doctrinal interpretation. In addition, the activities of NGOs provoke a mixed reaction from government agencies
and certain segments of society. Therefore, the study of some features of NGO funding as subjects of international
human rights activities, the author considers relevant, both in theoretical and practical terms.

The author emphasizes that in addition to the negative impact of the established restrictions, there
are urgent grounds for its implementation within the relevant legal regulation. One of the reasons for the
emergence of mistrust and conflict situations in which NGOs are a party is the insufficient state of settlement
of the legal status of the latter.

The article states that the financial status of many NGOs is not transparent enough, as a result, some of
them compete for government contracts and funds, which creates a risk of losing autonomy and independence,
casts doubt on the impartial implementation of their missions.

Keywords: non-governmental human rights organizations, international non-governmental human
rights organizations, human rights activities, funding of non-governmental human rights organizations,
human rights organizations.
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BUKJTa1a4

([ninponemposcokuil OepoicasHul
YHigepcumem 6HYmMpIiWHIX cnpaes)

JELEHTPAJII3ALIISI B OPTAHAX
MICLIEBOT'O CAMOBPSIJTYBAHHSI

[IpoananizoBaHO TEOPETHUYHI Ta MPAKTHYHI aCHEKTH JCECHTpati3aii K (yHIaMEHTY CTaHOBJICHHS
OprasiB MiCLIEBOTO CaMOBpsiAyBaHHs B YkpaiHi. JIoBeJIeHO BOXKIIHBICTh 3alPOBa/DKEHHs peopMu JielieHTpa-
ni3aunii BJIaaM Ha NULIXY PO3BUTKY YKpaiHH SIK IeMOKPAaTHYHOI, COLliaJIbHOT, IPABOBOT JAPIKaBH.

Knrouosi cnosa: opeanu micyeso2o camospadysantsi, OeyeHmpanizayis 61au, pois O0eyeHmpanizayii 6 op-
2aHAX MICYEB020 CaMOBPsAOY6aHHsl, 0epatcasa, 0eMOKPAMis, 0eMOKPAMU4He YRPAGIIHHA, SPOMAOSHCLKE CYCHITbCMEO.

IHocTanoBka npodaemu. {isITbHICTS MiCIIEBOTO CaMOBPSITyBaHHS B yMOBAX JICIICHTpaliza-
1ii € Ha CHOTOJHI OTHUM i3 NMIPIOPUTETHUX HAINIPSIMKIB B YKpaiHi, fKi moTpeOyroTs peopMyBaHHS,
OCKUIBKHM HOBI TEHJICHLIT Y JIep>KaBHOMY Oy/1iBHUIITBI HAIllOi KpaiHH, CTAHOBIICHHS IHCTUTYTIB IPO-
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MaJITHCHKOTO CYCHUIBCTBA, ONTHMI3allis CHCTEMH OpraHiB MICIIEBOTO CaMOBPSIyBaHHS BH3HA4a-
I0Th HOBI YMOBH peaJi3allii JereHTpaizaltii.

AmHaui3 my6aikaniii, B IKMX 3aM09aTKOBAaHO BUPilIeHHs wi€l mpodiaemu. Psiyt BiTun3Hs-
HUX HayKOBIIIB JOCJII/PKYBaJIM IPOOJIEMH JieLleHTpajli3alii Ta CTaHOBJICHHsI, PO3BUTKY i pedopmy-
BaHHS MICIIEBOTO CaMOBpSIyBaHHs B YKpaiHi, cepes SsKuX BapTo BUAUINTH HactynHux: O. B. ba-
taHoB, T. M. Bapanosceka, I1. JI. binenuyk, B. I. bopaentok, I1. B. JlixtieBcokwuii, €. I. [Hxymypar,
1. B. Apo6ym, A. B. XKypasens, B. M. Kammo, A. M. Komoniit, T. O. Komomoers, B. B. Kpapuerko,
0. B. Ky3pmenxo, I1. M. Jlio6uenxo, 1. JI. Oxoupkwuii, C. B. IlleBuyk Ta iH. [IpoTte momno 3raganoi
TEMH J0C1 BUHUKAIOTh MUTAHHS Ta CYNEPEeUKH, sIKi HEOOX1THO BUPILIyBaTH.

Tomy, 3 ypaxyBaHHAM BHIICBKA3aHOIO, METOKO CTaTTi € aHalli3 TEOPETUYHHX 3acaj Ta OC-
HOBHHX HaHpHMlB JlelleHTpastizaiii B opraHax MicCIIeBOTO CaMOBPATYBaHH, pedopmyBaHHS i
JleneHTpaiizanii Buagy B YKpaiHi, sfika MONATae B IMepepo3nonini (QyHKIIH 1 ITOBHOBAXEHb MK
OpraHaMu JIep>KaBHOI BIIaJy i OpraHaMy MiICIIEBOTO CAMOBPSIyBaHHS Y Iporeci peopMyBaHHS
MICIIEBOTO CaMOBPS/TyBaHHS.

Buxiax ocHoBHoro marepiauy. CbOrojHi MiClieBe CaMOBpPsIyBaHHsS — OararorpaHHe Ta
KOMIUIEKCHE TTOJIITHKO-TIPABOBE SIBUILIE, SIKE € BaXKJIMBUM €JIEMEHTOM KOXKHOI ITPABOBOI CHCTEMH Cy-
crizbeTBa. CTpaTeriyHNMy JIep>)KaBHUMH 3aX01aMH, peaizallis sIKHX JacTh 3MOTY BUMTH MiCLIEBOMY
CaMOBPSITyBaHHIO YKPAiHM Ha SIKICHO BHIIWH PIBEHb € CXBAJICHHS Ta BUKOHaHHS OCHOB KoHmerii
pedopMyBaHHS MICIIEBOTO CaMOBPSAYBaHHS W TEPUTOpIANbHOI OpraHizamii Bmaau B YKpaiHi, 0
CHpUSATAME HAJZaHHIO BHCOKOSKICHUX Ta JOCTYIMHHX ITyONiYHUX TOCITYT, CTAHOBICHHIO IHCTUTYTIB
MIPSIMOTO HAPOOBIIAIIS, 3aJI0BOJICHHIO IHTEPECIB IPOMAJISH B yCiX chepax KUTTEAISIIBHOCTI Ha BiJl-
TIOBI/IHIM TEPUTOPIi, y3rOHKEHHIO IHTEPECIB IEP)KaBH Ta TEPUTOPIAILHUX TpoMal [2, c. 244-245].

MicueBe caMOBPSIIyBaHHS € OCHOBOIO KOXKHOT JIEMOKPaTHYHOI JIep»KaBH, OCKUIBKH 3a0e3-
TIeYy€ MOXJIIMBICTh TPOMA/ISIH peasli3yBaTH CBO€ PABO HA YYaCTh B YIIPABIiHHI TyOIIYHUMH CIIpa-
BaMH. Y (pyHKITIOHYBaHHI MiCIIEBOTO CAMOBPSTYBaHH: BaXKITUBE 3HAYCHHS Ma€ isSUTbHICTh OPTaHiB
JepKaBHOI BIIaJM, aJpke caMe BOHHM MOKJIHMKaHI Ha MpodeciiiHiii 0CHOBI 3a0e3meunTn e(heKTHBHE
YIPaBJIiHHS MyOJIIYHUMH CIIPaBaMHU B IHTEpECax KOXKHOTO YIEHa TEPUTOPIaIbHOI I'POMAIH.

B. B. Kpapuenko i M. B. ITiTiuk y cBOIX IOCIIDKEHHSIX BU3HAYAIOTh OPraH MiCLIEBOI'O CaMOBPSI-
JIyBaHHSI y CTPYKTYPHO-OpraHizaliifHOMy IUIaHI SIK «[I€BHUM YMHOM OpraHi30BaHHUH KOJIEKTHUB JIIONEH,
SIKUH XapaKTepU3y€eThCst TEBHIMH OPTaHOy TBOPIOIOYMMH O3HAKAMH, 1110 B CYKYITHOCTI JI03BOJISIIOTD BiJI-
MEXyBaTH OpraH{ MICIIEBOTO CAMOBPSITYBaHHS BiJl OpraHiB JEpKaBHOI BIAJH, IHIINX JEPKABHUX Ta
KOMYHAJIbHHUX YCTaHOB, TPOMAICEKUX OpTaHi3alliif, TOCIIOJapChKIX TOBAPUCTB TomIoy [9, c. 188].

Y cBoro uepry, icTopis KpaiHu, sika 00paa IUIIX JCHeHTpaTi3allil € ICTOPIEr0 CYIepeYHOCTEH,
TIOB’SI3aHKX 13 TIOLITYKOM HalKpaoi (hopmu opratizanii Jep»aBHoi Biiau. TpauiiiiHO, CTaNii O
Ha JICHIEHTPAI3alliIo SK Ha MPOIEC, Y MeKax SIKOrO B IIEHTPaIi30BaHil JiepykaBi yTBOPIOIOTHCS CaMo-
CTIilfHI OZMHUII], 110 € HOCISIMH MICIIEBOTO CaMOBPSTyBaHHs, IOTpeOy€e BUPOOIICHHST HOBHX TIAXO/IB 10
aHAI3y HOTO0 3MICTY Ta, BIIITOBIIHO JI0 IIHOTO, MOITYK HOBIUX MOKIIUBOCTEH JOCSTHEHHS METH.

Ponp memenTpamizarii y mporiecax CTaHOBICHHS IHCTHTYTY MICIIEBOTO CaMOBPSIYBaHHS €
BU3HAYAJBHOI. AJDKE JICHEHTpai3allisl € CBOEPITHO CHUCTEMOIO YITPABIiHHSI, 33 SIKOI YacTHHA
(yHKIIiH OpraHiB IEHTPAIBLHOT BN [IEPEXOIUTD JI0 OPTaHiB MiCIIEBOTO CaAMOBPSITyBaHHSI.

Bararo npaup nurtaHHIO AeneHTpanizanii npuceitus XK. Bexenb, skuii mocnianuB JeneH-
Tpaji3amito 3 ycix acnekri. JlenenTpanizamnisi, Ha HOTO JyMKY, HOJISITAE y MEepeiaBaHHl  BIIaHUX
TIOBHOBA)XEHb HE JIEPXKABHUM CITyKOOBIISIM 1 OpraHaMm, 10 MPEACTABISAIOTh LECHTPAIbHY BIaLy, a
IHIIIUM OpraHaM, 1[0 He 3HAXOIATHCS B i€papXiYHOMY ITiANOPSIKYBaHHI OCTaHHIH, IepeBakHO, SKi
oOpani HaceneHHsM [3, ¢. 392].

Ha nymky K. Benpens, nerieHTpanizaiiisi cripusie pocTy MiJ3BITHOCTI OpraHiB MiCI[EBOTO
CaMOBPSIAYBaHHS B TUTAHHSIX BUTPadaHHs OIOKETHNX KOMTiB. CyTh JAHOTO apryMEHTY TOJISITaE y
TOMY, IO TIPH JICLIEHTPAI3aIlil 3B’ 130K MK CIIIIAY€HUMH MTOAATKAMH i OTPUMAHUMU CYCIIUTBHUMH
OnaramMul i TOCITyTaMU BUSBISIETHCS OUTBIN TPSIMHUM 1 TIPO30PHM, OCKLIBKH IMOJATKH CTATYIOTHCS
TaM, J1e 3IHCHIOIOTHCS OIO/KETHI BUTPATH.

HasiBHiCTH BIIaCHOT MOJJATKOBOI 0231 CIIOHYKAE perloHam,Hy i MlCI_IeBy BJIaJly BXKMBATH 3aXO0-
JUB JUIst 11 pO3IMIMPEHHs, TOOTO 3a0X04YBaTH PO3BHTOK peFIOHaHbHOI 1 MiCIIeBOT €KOHOMIKH.

Ha mymxy M. B. IliTiuk, oqHAM 13 HaWBayKJIMBIIINX HANpsSMIB KOHCTHTYIIHHOI Ta anmi-
HICTpaTHBHOI MOJEpHI3allii CyCIIIBLHOTO Jaxy YKpaiHu € JeleHTpai3amis MyoIidHol BIaau Bif-
TIOBIJTHO /10 €BPONEHCHKUX IPABOBUX CTAHAAPTIB. Take TBEpIKECHHS IPYHTY€EThCS Ha JEKLIBKOX
TO3UIIsX [9].

[To-nepiie, mocuiIeHHs JIOKaJIbHOI JIEMOKpAaTii, pealbHUX MOXKIMBOCTEH TEPUTOPiaIbHUX
rpomaJji Ta c(hOpMOBaHMX TAKUMHU IPOMaJIaMH OPraHiB MiCILIEBOTO CaMOBPSIIyBaHHSI € OJTHUM 13 TIpi-
OpPHUTETHHX CHOCO0IB 3a0e3neYeHHs TpaB Ta CBOOOJ JIIOMHH, TOTPUMAHHS OallaHCy MK COLliallb-
HUMH T'pyNaMH, a TakoX J100poOyTy COILlyMy 3arajom, II0 3HaXOIUTh CBilf MPOSB K Y Ipolecax
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TeTIeHTpattizallii, Tak i y ¢opmi MyHInuIami3amii myoaiqHo-BIafHuX BigHOCHH [ 10, c. 4].

ITo-npyre, sk MOKa3ye OCBIJ PO3BHHYTHX IIPABOBUX JIEPKaB 3 YCTAJCHHUMHU IIPABOBUMHU
CUCTEeMaMHU, Ha/IaHHs PEriOHAIILHOMY Ta MYHIIMIIAIILHOMY PIiBHSIM IyOJIIYHOTO YIIPaBJIiHHS MaKCH-
MaJIbHOTO 00CSTY IOBHOBa)KEHb Ta PeajJbHUX MOXKIMBOCTEH iX pearnizanii € HacIiIKOM CTBOPEHHS
e(eKTUBHOI MOy MyOIIYHOTO YIPABIiHHSA, 10 NOETHYE JIepKaBHUH, PEerioHaIbHUHA Ta MyHIIHU-
MaJIbHAN PiBeHb BUPIIICHHS €JMHUX CYCITUIEHO BayKJIMBHUX 3aBIaHb.

[o-Tpere, BpaxoByIOUM CTpaTeridyHuil Kypc YKpaiHH Ha BCTyn 10 €Bpormeiicskoro Corosy,
CITiJ] 3BaKaTH Ha BUHATKOBY BaKJIMBICTh IMIUIEMEHTALlll €BPONEHCHKUX CTAHAAPTIB JACHCHTpai3amii
JICP’KaBHOI BJIAJIM Ta IHCTUTYIIOHAIBHOTO, (pYyHKIIOHAIBHOTO, OO/IKETHO-(PIHAHCOBOIO Ta Marepi-
AIBHO-TEXHIYHOTO MTOCUJICHHSI POJIi MiCLIEBOTO CAaMOBPSITyBaHHS y KOHCTUTYILIHHO-TIPaBOBil cucTeMi
Jiep KaBu ¥ cycminberBa. KpiM Toro, HEOOXiJHO TaKOK HATOJIOCHTH HA TPOOJIEMHIH BiCHKOBO-ITOI-
TUYHIN CHUTYyaIii, o CKJIajiacs BHACIHIIOK iHO3eMHOI 30poifHOi arpecii B okpemMux paiioHax Jlyran-
cpKoi 1 JloHenpkoi obnmacteil, a Takok AproHOMHIN Pecryomirti Kprv. OmaiM 13 BaXKIIMBHAX KPOKIB
1010 HEIOMYIIEHHS OIIOHMX CUTYyamiil y MaiiOyTHEOMY € TIPOBEACHHS KOHCTUTYIIIHOT MOJICpHi3a-
il CyCHUIbHUX BIIHOCHH, peaizallis HIMPOKOr0 KOMILIEKCY MOJITHKO-TIPABOBUX pedopM, OIHUM i3
TOJIOBHUX HAaNpsIMIB SIKUX € CTBOPEHHsI 00’ €/IHAHUX MICIIEBUX TPOMaJI i3 PO3LIMPEHUMH PeaTbHUMH
MOYKITBOCTSIMH IIIOJI0 BUPIIICHHS MUTaHb MicIieBOro 3Ha4eHHs [ 10, c. 5].

TaknM 4MHOM, OCHOBHUM HAIIPSIMKOM pe(OpMyBaHHS CTaja JCLECHTpAIi3allis, ajuke came
Ieii mporiec crpuse He3alekHild Ta epeKTUBHIH MiSITBHOCTI OpTraHiB MiCIIEBOTO CaMOBPSTyBaHHS.

VY ropuaudHii JiTepaTypi 3a3Ha9aETHCS, M0 IETICHTPANI3AIISA € TIPOIIECOM PO3MIMPEHHS 1 3Mill-
HEHH ITPaB Ta MIOBHOBAYKEHb &/IMIHICTPATHBHO-TEPUTOPIANBHUX OJIMHHUIIb 200 HIKYMX OpPraHiB Ta Op-
raHizaniil Ipy OHOYaCHOMY 3BYKEHHI ITpaB i IIOBHOBa)KEHb BIIIOBIHOTO IIEHTPY. BoHa, stk mpaBmiIo,
3AIHCHIOETBCS IIECTIPSIMOBAHO 3 METOIO ONTHMI3allii MPaKTHYHOTO BUPIICHHS TUTaHb 3arajbHOHAIlI-
OHAJIBHOI Bar, a TAKOXK BTUICHHS Y JKHUTTS CIIeNU(DITHIX PEriOHATBHO-JIOKAJIBHHX Iporpam [6].

JenenTparnizartis € oOgHI€0 3 GOPM PO3BUTKY AEMOKpATii, [0 OIHOYACHO 30epirae €HICTh
JIepKaBH Ta i IHCTUTYTIB MPH I[LOMY PO3IIUPIOE MOXKIIMBOCTI MiCIIEBOTO CaMOBpsAyBaHHs. BoHa
Ma€ Ha METi aKTMBYBATH HACEJICHHS JUlsl 3a0€3MeUeHHs BIIaCHUX I10TPeO, 3By3UTH cepy IeprKaB-
HOTO BIUIMBY Ha CYCILUIBCTBO, 3MEHIIUTH BUJATKM Ha YTpPUMaHHs Jepkanapary. Jlanuii nmponec
Crpusie PSIMOMY HapOAOBIIAJIIIO, alKe Iepeadadae nepeaady yrnpasiiHHs psily ClIpaB JOKAIBHOTO
piBHS Oe3nocepeiHbO B PyKH 3aiHTEpecoBaHUX 0¢i0. OTke, MOKeMO 3a3HAUNTH, II0 JACHEHTpai3a-
IIis CTIpusie TOOYI0BI TPOMAISHCHKOTO CYCIIIBCTBA, /IO KOTO MH TaK IParHeMo.

BaxnmBuM MpUHIIMTIOM JETIEHTpaIi3allil € MpHHINT cyOcuaiapHoCTi. Biamosixno 10 naHo-
r'0 MPHUHIIKILY, HAHO1IbIIC TOBHOBAYKCHB IOBHHHI MaTH Ti OPraHH BIIAH, sIKI HAOJMKCHI 10 JIIOICH,
1 Ha piBHI SKMX BUPIIIEHHS HEOOXITHNX 3aBJaHb YU HAJIaHHS NOCIYT € HaHe()eKTUBHILINM Ta Hak-
MeHII 3aTpatHuM. Sk 3a3Hagae H. O. Uynuk, neprasa HIKOIM HE JIiiijie 10 Tpo0eM KOXKHOTO cella
M MiCTa, KOYKHOT BYJIHIIL 9H ABOPY [5, c. 79].

®DopMyBaHHA MEXaHI3MY paIliOHATI30BaHOTO YIIPABIIiHHS MiCIIEBUMH CIIPaBaMH MOKIHKaHE,
TIepI 3a BCE, HEY3TODKEHICTIO B TIOJIOKEHHAX JII0Y0TO 3aKOHOMABCTBA MIOAO Chep KOMIETEHIIIT
MICIIEBUX OpraHiB Jiep»KaBHOI BUKOHABYOI BJIJM Ta OPraHiB MICIIEBOTO CaMOBPsAyBaHHS, a Ta-
KOX ITpo0sieMaTHKoo (opM 1 METONIIB YIPABIIHCHKOT ISUTBHOCTI MICHEBHX Paj Ta iX BUKOHABYUX
opraniB. PedopmyBanHns opraHizauii Ta (yHKIIOHyBaHHs OpPraHiB MiCIIEBOTO CaMOBPSTyBaHHS i,
SIK HACIIIOK, MIIBHIICHHS e(DEeKTUBHOCTI iX yIPaBIiHCHKOI AIsITBHOCTI MOKIMKAHE 00’ €KTHUBHIMU
3aKOHOMIPHOCTSIMH COIliaTbHO-EKOHOMITHOTO OYTTS, aJKe BiJI peryaioBaHHS Ta YIIPAaBIiHHS MicIie-
BHMHU CTIpaBaMH 3aJISKUTh peatizamis rapanToBannx KoHcTuTyIliero YkpaiHu corialbHuX, €KOHO-
MIYHHX Ta IHIIUX IpaB i cBoOOX rpomaasHuHa [7, ¢. 11].

e ogHMM aKTyaJIbHUM MUTAHHSIM IIPOLeCy AeleHTpatizauii € GpinancyBanus. Ha ceoromni
OITBILICTD CUTBCHKHX PaJl € AOTALIHHUMH, TOOTO BOHU HE B 3M031 CAMOCTII{HO 3a0€3IEUNUTH CBOIO
ISUTBHICTB, TaKi TEPUTOPIT e Ha3UBAIOTh AenpecuBHUMIE. 11[00 cTumymtoBaTH 00’ €THAHHS TEPH-
TOpiabHUX TPOMAJI, TOIIBHO TTepea0aduTH IepKaBHY MIATPUMKY, PO3MIp K01 Mae OyTH MPOIIOo-
PUifHIM 0 pO3Mipy HOBOCTBOPEHOI rpoMaan. 3aKOHOAABCTBOM Tepen0adeHo Mepexia Ha mpsaMmi
MIXKOOKETHI BiTHOCHHH 3 JlepikaBHUM OIOHKETOM YKpaiHH.

Tak, 10 MicueBux Oro/pkeriB Oyae crpsimoByBarucs: 60% MoAaTKy Ha JOXOAM (i3MYHHX
0ci0; 25% eKonoriyHOTO 1MoaTKy; 5% aKIM3HOTO MOAATKY 3 MPOAAXY Milaku3HuX ToBapis; 100%
enuHoro noxarky; 100% noxarky Ha nmpuOyTOK ropuauuHuX oci0; 100% noxarky Ha MaiiHo [2].

e omHIM «KATOMY, Ha TKOMY TPIMAETHCA ISIICHTPaTi3allisl, € TOBHOBaXEHHS OPTaHiB MicC-
1IEBOTO caMOBpsIyBaHHs [§, c.117].

BignoinHo no Kouuerniii pedopmyBaHHsS MICIIEBOTO CaMOBPSIIyBaHHSI i TEpUTOPiaIbHOT
oprauizanii Bi1aau B YKpaiHi, HOBHOBa)KEHHS IIEPEJAIOTHCS JIEPKaBOIO OpraHaM MiCIIEBOTO CaMo-
BPSITyBaHHsI, 110 J1IOTh HA TOMY PiBHI aMiHICTPaTHBHO-TEPUTOPIAJIBLHOTO YCTPOIO, HA SIKOMY MOXK-
JIUBO 1 TOUITBHO iX 3MIHCHIOBATH 3 OINIAAY Ha KaJApPOBUH, (hiHAHCOBHIA, iHOPACTPYKTYPHUIH OTCH-
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Iiax Ta pecypcu, HeoOXiTHi [T peartizallii ToBHOBaKEeHBb Ha TaKOMY piBHi [1].

O. CkpuIHIOK BBaXka€, II0 B yMOBAX IMOJITHYHOI HECTAaOITPHOCTI YKpaiHW IpH BIIPOBa-
JDKEHHI JICLIeHTpaIi3alii MOKIIMBA T10siBa HOBUX a00 3aroCTPEHHs iICHYIOYMX HEraTMBHUX TCHICH-
iil y pO3BUTKY JIep>KaBU i CyCITLILCTBA, 30KpeMa:

— NOTMOJIEHHS PETiOHANBHUX 1IGHTUYHOCTEH cepesl HaCeJICHHs, CeNapaTuCTChKUX HaCTPO-
B y OKpeMHX perioHax;

— MMOCHJICHHS CBaBOJIi YMHOBHUKIB Ta MICIIEBHX €ITIT i 3pOCTaHHS HE3aJ0BOJICHHS HACEICHHS
PETiOoHIB BIIAJI0I0, BKIIOYAIOYH LIEHTPAJbHY, SIKA AEMOHCTPYBATHME HECIIPOMOXKHICTb 3aXHCTUTH
IHTEepecH Ta IpaBa PerioHaIbHUX TPOMaJL;

— HeOe31eKa BiIIEHTPOBUX TeH/ICHIIIN Yyepe3 BKpail HU3bKUi PiBEHb BIAMOBIAAIBHOCTI Jiep-
JKaBU TEpe aIMIHICTPaTHBHO-TEPUTOPIATBHIMU cy0’ekTamu [4, c. 24].

BucHoBKH. AHanmi3yro4un BHIIECKa3aHEe, MOXKHA JTIHTH 10 BUCHOBKY, IO JCLICHTpaizalis
JUTSL OPTaHIB MIiCIIEBOTO CAMOBPSIYBAHHS BiIKPUBAE 3HAYHI MOKIUBOCTI JJIST CAMOCTIHHOTO 3a0e3-
MIeUeHHs IXHBOI AISUTFHOCTI IPY BUPILICHHI MTUTaHb MICIICBOTO JKUTTS, 30KpeMa, MiABUIICHHS PO
IPOMAaJIsiH, iX BIUIMBY Ha MPOICC IPUAHSTTS Ta BTUICHHS PIIIEHb MI0I0 3a0C3MCUYCHHS YMOB COIli-
AJIBHOTO Ta €KOHOMIYHOTO PO3BHUTKY CyCHiIbCTBA. JlOCHIIKEHHS 3a3Ha4€HOI MpolieMu noTpedye
YTOYHEHHSI Ta JIeTaNi3allil MUTaHHs Ha/laHHS TIOCIYT OpraHiB MICIIEBOTO CAMOBPSITyBaHHS TEPUTO-
piladbHUM TpoMazaMm, ix Kracu@ikallii, MexaHi3MiB 3a0€3ICYCHHS Ha BCIX PiBHAX MiCIIEBOTO CaMO-
BPSIYBaHHSA 32015 1X epekTHBHOTO (DyHKIIOHYBaHHSA. BapTo 3a3HaunTH, 10 Oy/Ih-AKi 3MiHH HECYTh
3a co00r0 HU3KY Tpo0IIeM 1 PU3HKIB, AKi Tpeba MOA0IATH 334715 TOCSITHEHHS 0a)XaHOTO Pe3yJIbTaTy.

Tak, HaciiikoM pedhopMmH JielieHTpati3anii Bliaay B YKpaiHi, OIPH TPY/IHOIL, SIKi BAHUKAIOTh
y miporieci ii BpoBakKeHHs1, Ma€ cTatu (JopMyBaHHS HOBOT JJIEMOKPATHIHOT MOJIENTi yITPaBIIiHHS, Opi-
€HTOBAaHOI Ha 30UIBIICHHS MOBHOBAYKECHD TEPUTOPIAJILBHUX TPOMaJl Ta aKTUBHE 3AJTy9IEHHS TPOMaJISTH
y HOJITHYHE XUTTS KpaiHu. BripoBa/pkeHHs AeleHTpai3alii B OpraHax MiCLIEBOrO CaMOBPSITyBaHHS
CIpHUATAME TIOCHIICHHIO IEMOKPATIi B IepkaBi Ta (POPMyBaHHIO TPOMAJSTHCHKOTO CYCITLTECTBA.

VY pesyasrari peopMyBaHHS MICIIEBOTO CaMOBPSAYBaHHA Ta JCHEHTPAi3allii BIaIl OCHO-
BOIO HOBOI CHCTEMH MICIIEBOTO CAMOBPSITyBaHHSI MAIOTh CTaTH 00 €/IHAHI TEPUTOPIaIbHI TPOMaJIH,
SIKI YTBOPIOIOTHCSI Ha JIOOPOBIJIbHIN OCHOBI y BIIOBIHOCTI 3aKOHO/IABYO BU3HAYEHOI MPOLIETYPH
3 BIIACHUMM OpraHaMy CaMOBPSIyBaHHS, Y TOMY YMCIIi, BAKOHABYMMHU opraHaMu. PedopmyBanHs
Mae€ CIPHATH MOKPAIICHHIO )KUTTS YKPAaTHCHKHX TPOMAJIsiH, a TAKOXK po30yI0Bi IPaBoBoi, Cy4acHOI,
e(eKTHBHOI Ta, HAWTOIOBHIIIE, — KOHKYPEHTOCIPOMOXKHOI €BPOTIEUCHKOI IePIKaBH.
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ABSTRACT

Kateryna Malyuk. Decentralization in self-government bodies. The article analyzes the theoretical
and practical aspects of decentralization as a foundation for the formation of local governments in Ukraine.
The importance of introducing the reform of decentralization of power on the path of development of Ukraine
as a democratic, social, legal state is proved.

The activity of local self-government in the conditions of decentralization is currently a priority
among the reforms in Ukraine, as new trends in state building of our country, formation of civil society
institutions, optimization of the system of local self-government determine new conditions for decentralization.
Traditionally, a constant view of decentralization as a process in which independent units that form the bearers
of local self-government are formed in a centralized state requires the development of new approaches to
the analysis of its content and, accordingly, the search for new opportunities to achieve the goal. The role of
decentralization in the formation of the institution of local self-government is crucial. After all, decentralization
is a kind of management system, in which part of the functions of central government is transferred to local
governments. Decentralization is one of the forms of democracy development, which at the same time
preserves the unity of the state and its institutions while expanding the possibilities of local self-government.
It aims to activate the population to meet their own needs, to narrow the sphere of state influence on society,
to reduce expenditures on the maintenance of the state apparatus. This process promotes direct democracy, as
it involves the transfer of control of a number of local affairs directly into the hands of stakeholders. Thus, we
can say that decentralization helps to build the civil society we so strive for.

As a result of local government reform and decentralization of power, the basis of the new system
of local self-government should be united territorial communities, which are formed on a voluntary basis in
accordance with the statutory procedure with their own self-government bodies, including executive bodies.
The reform should help improve the lives of Ukrainian citizens, as well as build a legal, modern, efficient and,
most importantly, competitive European state.

Keywords: decentralization of power, state, democracy, democratic governance, civic society, local
selfgovernment.
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Mapuna HOBIKOBA®
BHKJIaJ1a4

(Aninponempogcokuii OepacasHull
yHigepcumem eHYmpiwHix cnpae)

3ATAJIBHOTEOPETUYHI NIAXOAN 10 BUSHAYEHHSA
HOHATTA «IKEPEJIA TIPABA»

[IpoananizoBaHO HAyKOBI IMIAXOAM IO XapaKTePHCTHKU JDPKeped IpaBa sSK IOPHIMYHOI Kareropil.
BusHaueHO mnpuyYMHM 0araToacneKTHOCTI TiIXOMIB, 3aJIEKHICTh JDKEpeN IpaBa BiJ MPaBOPO3YyMiHHS.
JocmimkeHo miaxonu A0 po3yMiHHA JDKepend mpaBa. POSKpUTO 3HAYCHHS MOHATTSA B MaTepiallbHOMY, 171€0-
JorivHOMy Ta (hopMarIbHOMY (FOpUIAMYHOMY) po3yMiHHI. [IpoaHanmizoBaHO JeriTUMAIHUH, MaTepiaabHUM,
COL[iaJIbHUI Ta ieabHUIl 3MICT TepMiHa «Kepeno npasay. Ha mincraBi aHanizy HasiBHUX B HAayKOBIif JiiTe-
parypi BU3HaYeHb Ta IiIXOAIB 0 00paHOl MPOOIEMaTHKH, aBTOPH IPHEAHYIOTECS 10 TTO3HIIT, BHCIOBICHOT
B JIiTEparypi, [0 Ha PO3yMiHHs KaTeropii Jukeperna mpasa, Horo (Gopmu 0e3mocepeHbO BINTMBAE KOHIIETIITIS
MIPaBOPO3yMiHHS.

Knrouosi cnosa: npaso, dsxcepeno npasa, popma npasa, wikoia npasa, NPAeopo3yMiHHs, npaeo3acmo-
CYBaHHSL.

IMocranoBka npoodsemu. EdexruBre QyHKIIOHYBaHHS Oy/b-SKOT IPABOBOT CUCTEMH BEIIH-
KOIO MIipOI0 TOB’s3aHe i3 mporecoM npaBoTBopuocti. Came cucTtema JpKepell pasa, siK 30BHIIIHS
(opma BupaxxeHHs Ta 00’ €KTHBAIII] ITpaBa, 3a0e31euye HAIC)KHY OXOPOHY IMPUPOIHUX MTPAB JIFOIH-
HU, PETYJIIOBAaHHS Pi3HOMaHITHHUX CYCIUIBHUX BIJHOCHH, LUTICHICTh IPABOBOI CHCTEMH Ta MPaABO-
MOPSIOK SIK HEOOXiTHY epeyMOBY HOAAIBIIOTO PO3BUTKY CYCIIIBCTBA.

BaxuBicTh TOCTIKEHHS JDKEpEIl MpaBa BU3HAYAETHCS TAKOXK 1 3MIHAMH MIXXHAPOJHOTO
MIPABOIOPSIIKY, CBITOBUMH IIO0QNI3allifHUMK TPOLIECAMH, 110 BUMAararmoTh TBOPUOTO PO3BHUTKY
KOHIICTIIIT BEpXOBEHCTBA 1IpaBa Ta 3aKOHY, BU3HAHHS MHOXXMHHOCTI JKEpEJ 1paBa, yTBEPKESHHs
3araJbHOCOIIAJIBHUX IIHHOCTEH, OHOBJICHHS yCTAJICHOTO TONISLY Ha JUKEepesa Mpasa, iX po3nis-
Iy SIK CHCTEMHOIIOB’sI3aHUX €JIEeMEHTIB. Take JOCIiKEHHs 1aCTh 3MOTY YAOCKOHAJIUTH HMOHSTIN-
HO-KaTEeTOPiHHUII amapar Teopii pasa, MOTTHOUTH 3MICT TeOpii JyKepe mpaga, 1o CrpusTuMe 30a-
rayeHHIO METOIOJIOTTYHOT (PyHKIIIT Teopii mpasa IM10/10 Tay3eBUX IOPUANIHUX HAYK.

AHaniz nmyOaikaniii, B SIKMX 3al0YaTKOBAaHO BHMpilleHHs1 wie€i mpoOaemu. IlutanHsa
IIOJI0 TOHATTS ¥ CYTHOCTI JDKEpeJI MpaBa, iXHbOI (QyHKIIOHAIBHOT POl B MEXaHi3Mi peryJroBaH-
HS CyCNIUTBHUX BITHOCHH TPaJUIIHHO BBAKAETHCS OTHUM i3 KIIFOYOBHUX JJISl TAKOI 3arajbHOTEOpe-
THUYHOI HayKH, SIK TEOpisl MpaBa Ta AEPXKaBH, Ta MPUBEPTAE YNMAITy yBary HayKOBIIB, CEPE/l SIKUX
B. ByrkeBud, M. Ko3to6pa, B. Komiiika, B. Koneitunkos, B. Kotrok, H. Ky3renosa, P. Maiinanuk,
b. Manumes, A. Mapuenko, C. Mypowmues, JI. Hanupaiiko, T. Hemaraesa, H. OwnimieHko,
O. Ilerpumun, I1. Padinouu, 5. Pomantok, A. Py6anos, E. Cesepen, O. Ckakyn, H. Crenuk,
P. Tononesckkuii, b. Tonopun, C. lleuyk, I lllepmenesuy, 0. Illemnryuenko ta iH. IIpore,
HEe3BaKalOYM Ha HAsBHICTH BEJMKOI KUTBKOCTI JIOCHI/DKEHb, NPHCBIUYCHUX BHUCBITIICHHIO Pi3HUX
aCIIEeKTIB JUKEpEI IIpaBa, I1e A0Ci He BUPOOJICHO €AMHOTO MOHATIHHOTO anapary. BHacmiok 1s0ro
aKTYaJbHICTh TEMH JIOCHIHKEHHS BH3HAYA€THCS HEOOXITHICTIO OUTBII MMOBHOTO BUBYEHHS 3MICTy
TIOHSITTS «JIKEPEJIO MpaBay Ta HOro BiMEXKyBaHHsI Bijl IHIIUX CyMDKHUX KaTeropiu.

MerTa cTarTi noJIsITaE B JIOCIIDKEHH] BU3HAYCHHS TIOHSTTS «JDKEPeJIo paBay sk crienudiv-
HOTO 0araTroacrekTHOrO SIBUIIA, a TAKOXK HOTro CYyTHOCTI.

Buxknan ocHoBHOTO MaTtepiay. TepMiH «pKepeso» 103BOIIsE XapaKTeprU3yBaTH MPaBo SIK 3
BHYTPIIIHBOTO, TaK i 3 30BHIIIHFOTO OOKY. [HIIMMU CI0BaMH, II€ TIOHATTS CTOCYEThCSA 1 3MICTY TIpa-
Ba, 1 popmu. [lificHO, i HKepeoM IpaBa po3yMiIOTh 1 MaTepialbHi YMOBH KHTTS CyCIIIJILCTBA, &
TaKOK 00’ €KTUBHI YHHHUKH (POPMYBAHHS Ti€l UM 1HIIOT TPaBOBOT HOPMHU 200 PABOBOT'O TPHIIUCY, 1
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came (popMyITIOBaHHS 3MiCTy MIPaBOBUX HOPM, npmmciB i MPUIHHH X FOPUINIHOT 000B’I3KOBOCTI.

M. AnekcanapoB mijJ IKepenamu 1paBa po3yM1€ JUSTBHICTH AEPKaBH, sKa MOJISITAE y BCTa-
HOBJICHH] HOBUX FOPHIMYHUX HOpM a00 BU3HAHHI BXe HasiBHUX [2, ¢. 45-46]. I lllepiieHeBuy 3a3Ha-
YaB, 110 JDKEpesIaMu IpaBa € pizHi (GOpMH, B SKHX MPaBO 3HAXOJUTh CBOE BHpakeHHs. HaykoBelpb
TaKOX BKa3yBaB Ha Te, IO CaMe MOHSTTS «/KEPEIIO MPaBay € MAJONPHIATHUM JUIsSi BUKOPHCTAHHS,
3Ba)KAIOUHM HA CBOKO OaraTo3HavHIcTh [ 18, c. 49-51]. Po3BuBaroun CBOIO TyMKY, BiH 3a3Ha4aB, IIO i
IIIM TEPMIHOM HIETHCS TIPO CHIIH, IO CTBOPIOIOTH IPABO; MaTepiajn, MOKIAaeHI B OCHOBY TOTO UH
1HIIIOTO 3aKOHOAABCTBA; ICTOPUYHI ITaM’ ATHUKA npaBa; 3aco0H Mi3HAHHS YHHHOTO npaBa.

Ha nymxy B. Hepcecsinia, TiiymaueHHs TepMmiHa «IPKEPEIIO MPaBay MEBHOIO MIpOIO € YMOB-
HHM, a/Ke BOHO MOYKE MaTH 0e3J1i4 3Ha4eHb, HAITPUKJIA], ITi]] JPKepeJIaMu paBa MOKYTh PO3yMITH-
sl pi3HI colliaibHI YMHHHUKN YU Oe3MocepeHsl CHila, sika CTBOPIOE MpaBo a0 K MEBHE JHKEPEIIO
ia(opmarii mpo HBOrO [15, €. 26].

TpuBanuii yac y HayKOBHX JKepesiax JOMiHYBaja IMO3UIIIS PO iCHYBaHHS 3MiCTOBHOT IO/~
BIHHOCTI TepMiHa «J[KEPEIIo mpaBay. 30KpeMa, B IIEHTPI MOJIEMiKH MpoOIeMI BU3HAYCHHS CyTHOCTI
npaBa cepell HayKOBIIB CKJIAIOCs KiJIbKa MO3UIIN 111010 BU3HAYCHHS OHSTTS «JKEePEJIo IpaBay, a
came I0CHATypaliCTUYHUM, MaTepiajbHui, ineansHuid (igeanicTuuHuii) Ta GopMaIbHUIT MiIXOIH.

[TpencTaBHUKM IOPUIMYHOTO IPABOPO3YMIHHS PO3IIAIOTH JDKEpeNa ITpaBa sSK 30BHIMIHIN
MPOSIB TIPABOBOTO 3MICTY, MPUHIHUITY (hOpMaIBHOI piBHOCTI. [IpeacTaBHUKN IOPUANYHOTO O3UTHBI3MY
BOAYAIOTH IPKepena mpasa y (hopMarsHOMY 3Ha9eHHI Ta BU3HAYAIOTH HOTO SK 30BHIMIHI (hOpMH (aKTH),
B SKUX (iKCyeThes neprkaBHa Bos [16, c. 106, 155]. [IpencraBHUKH HOPMATHBHOI TEOPii BU3HAYAIOTH
JOKEpEIIO TIpaBa SIK MepIIONPUYKHY, a0CTpaKTHY MEPBUHHY HOPMY, BiJ] SIKOT OXOSATh BCI 1HILI HOPMH.
3i cBOro OOKY, MPECTABHUKK COLIOJIOTIYHOT KON TIPaBa JPKEPEIIO MpaBa OTOTOKHIOKOTH 13 CYCiIb-
HUMH BiJJHOCHHAMH, III0 3YMOBIIFOIOTh 1 BU3HAYArOTh MpaBo [17, c. 149]. Sk 6a4ynmMo, MHOKHHHICT
TIIXOMIB O PO3YMIHHS ITOHATTSI «IDKEPENIO TIPaBay 3aJICKUTh BiJl PO3YMiHHSI CaMOT0 IIpaBa.

JI>xepero mpaBa B MaTepialbHOMY PO3YMiHHI — II€ CYCITUJIbHI BITHOCHHH, SKi PO3BHBAIOTHCS 1
3YMOBITIOIOTh BHHUKHEHHS, PO3BUTOK Ta 3MICT TpaBa. ToOTo 11e Te pKeperto, 3Bi KM BUXOAUTH 3MiCT
HOpMH 200 NPaBOTBOpPYA CHJIA, HATIPUKIIA[, JepXKaBHA BJIaJia, 3aKOHOAABYl YM Cy[A0 "Bl OPraHu TOLIO
[10, c. 35]. B ineosnoriuHoMy po3yMiHHI — Iie BUpakeHa B ODIiHHIA (OpMI CYKYIHICTh IOPHIANY-
HUX 1JIeH, MOIIS/IIB, TEOPiH, ITi/] BIUIMBOM SIKMX YTBOPIOETHCS 1 (DYHKIIOHYE ITpaBo, y (popMabHOMY
(ropuIMIHOMY) PO—3yMIiHHI — CITOCIO BUpaKEHHS 3MICTY IPaBHJI MTOBEIIHKH a00 Te, 110 Aa€ MPaBUITY
3araJbHO000B’ 13K0BHi XapakTep. To0To 1e odimiitai popmu 30BHIITHHOTO BUPAKEHHS 1 3aKPITICHHS
MIPaBOBUX HOPM, IIIO Aif0Th y Aepkasi [9, c. 112; 8, ¢. 179; 10, c. 35]. 3 nomsaay 1opuIngaHOro IpaBo-
PO3YMiHHS — 1€ IPUHIKUI (OPMAJIBHOI PIBHOCTI, TOOTO OZIHAKOBA Mipa CIpaBeIMBOCTI, 00Opa, CBO-
0071, iICTHHH, SIKMI MOYKE ICHYBAaTH SIK aOCTpaKTHa IpaBoBa (opMa CyCIiIbHUX BigHOCHH [12, . 29].

Heo0xigHO0 3a3Ha4KTH, 1110 OLIBIIICTH HAYKOBIIB CXMIIIETHCS JIO TOTO, 1110 TEPMIH «JDKEPEIIO
npaBa» Tpebda po3yMiTH K (JOPMY 30BHIIIHHOTO BUPAKCH HS  3aKPIMJICHHS PAaBOBUX HOPM, 11O
3acBimuye iX 3araTbHO000B’ I3KOBICTS [9, ¢. 112], ane Takuii minxin, Ha HaITy TyMKY, € JEI0 CIip-
HUM. JIXKepero mpaBa HE MOXKHA BU3HAYATH SIK CIIOCIO 30BHILIHBOTO BUPAXKEHHS NIPABOBUX HOPM,
sKi 00’€KTUBOBaHI B TEBHIil (OPMi, OCKUIBKU MiJl «IKEPEJIOM IPaBay PO3yMIiIOTh caMe BHHHUK-
HeHHs TpaBa. J[)epero nmpaBa Mo)ke He MaTd ()OPMH, HAIIPUKJIIA]] 37I0POBUI IIy3/] UM TEOPETUUHE
MUCJICHHS, SIKI MOYKHA BBa)KaTH IMOBHOLIIHHIMHU JDKEPETIaMH 1IpaBa, sIKi POPMYIOTh CMUCIIH ITpaBa,
X04a BOHH 1 He € (hopMamu OyTTS Ipasa.

Po36ikHOCTI B TITyMaveHHi Keper MpaBa MOKIIUBO TOSICHUTH PI3HUMH ITiIXOIaMH JI0 TIpa-
BOpO3yMiHHA. Hampuxiiaz, Ko B OCHOBI MPaBOPO3yMiHHS JIS)KUTh HOPMATUBICTCHKUH IMiIXi, TO
MiJ1 JPKepesiaMy MPpaBa po3yMil0Th BOJIIO 3aKOHO/ABIIsl a00 IIPaBOTBOPYA AisIIbHICT IePKaBH, a IPH
MPUPOHO-TIPABOBOMY ITiJIXO/II JUKEpEIaMH NpaBa BiAMOBITHO BBAKAIOTh IPHHIUIIN 11PaBa, SKUM
Ma€e CIiyBaTu MO3UTHBHE mpaBo [1, c¢. 274]. HeoOXinHO 3a3HAYUTH, IO MEPEeBa)kHa OLIBIIICTH
HayKOBIIB CXMJISIETHCS /IO TOTO, IO TEPMIH «KEPEJIo MpaBay HEOoOXiTHO 3aCTOCOBYBATH CaMme Y
(hopMaTEHO-IOPUINYHOMY 3HA49CHHI, TOOTO PO3yMITH Tix HUM (popMy BUpakeHHS U 3aKpiIuieH-
HS TIPaBOBUX HOPM [4, c. 124], mo 3acBimguye iX 3araJbHOO0OB’S3KOBICTh. Y 3B’S3KY 3 IIUM [0
03HaK (OpPMAIILHO-IOPHIMYHHX JPKEpell MpaBa MOYKHA BITHECTH: a) iX MPaBOTBOPYY 3HAYYIIICTh;
0) 3MICT y BUIVISIZII FOPUIUYHO OPOPMIICHOT JIepKaBHOI BOJI; B) IX 3arajJbHOOOOB’SI3KOBICT 1 ra-
PaHTOBaHICTh JIEP>KaBOIO; T) OCOOIMBY IOPUANYHY (HOPMY; 1) T€, 1110 BOHU BCTAHOBIIIOIOTH OCHOBH
3acaj] IPaBOBOTO PETYIIOBaHHS y BU3HAUCHUX cepax CycHibHOro XuTTA [13, . 230].

V topunuuHiil HayIi € ¥ iHII TOTISAN Ha BU3HAUEHHS JDKEpeT mpaBa. 30KpeMa, i UM
TEPMIHOM 3a3BHYail PO3YMIIOTH 30BHIIIHIO cpopMy Ta croci® 00’eKTUBI3aIlil IPaBOBUX HOPM [5,
c. 206]; odiuiiiHo 00’€KTMBOBaHI aKTH, 10 MICTSTh TpaBoBi HopMH [ 14, c. 162]; ciocobu odimiii-
HOTO BHPaKCHHS ¥ 3aKpiIUICHHS MPAaBOBUX HOPM; JpKepelno iHdopMalii, 110 BU3HAYaeE, Je came
3HAXOANTHCS TE UM 1HIIE MTPABUIIO MTOBEAIHKH, SIK HUIM KepyBaTHCh Ta 3aCTOCOBYBATH Ha MPaKTHUII
[5, c. 209]; marepianm, oo B35Ti 32 OCHOBY TOTO YH iHIIIOTO 3aKOHOJABCTBA; ITiITOTOBYI JJOKYMCHTH,
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MIPOEKTH HOPMATHBHO-TIPABOBHX aKTIB, SIKI BUKOPHCTOBYIOTHCSI B MPOIECI TITyMadeHHs FOPHUINY-
Hux TekctiB [11, ¢. 310]; misapHICTH Cy0’€KTiB MPABOBIIHOCHH, BHACTIIOK SKOI Peai3yloThCs iX
moTpeOu Ta 3a10BONIBHAIOTLCS iHTEpecH [8, ¢. 188]; momiTiyHi, eKOHOMIYHI, COMLIaIbHI, KyJIBTYPHI
Ta 1HII YUHHUKH, SIKI TOPOJIKYIOTH YU 00’ €KTHBHO 3yMOBIIIOIOTH BUHUKHEHHSI HOPM TIpaBa; yMOBH
(opMyBaHHS NpaBa, YNHHUKN NTPABOTBOPYOCTI Ta CyCMUIbHI LIHHOCTI, IO O€3M0CcepeJHbO BILTHU-
BalOTh Ha TIporec (GopMyBaHHS i (YHKI[IOHYBaHHS IIpaBa; Pi3HOMaHITHI IaM’sTKH icTopii, JIiTO-
IIUCH Ta 3BUYAi, M0 iCHYBaJIH iCTOPUYHO, B TIEBHUH MPOMIDKOK Yacy, MalOTh IOPUANTHAN 3MICT Ta
BU3HAYAI0Th OCHOBHI HAIIPSIMH CTAaHOBJICHHS IpaBa KOHKPETHOI aepkasu (Pycbka npasaa, 3akoHu
Maty); cBO€EpiHY CHITy, IO CTBOPIOE mparo [11, ¢. 295] Tormro.

VY cucremi Kareropiii Teopii mpasa MOHSATTS «JKepeJia IpaBay BUKOHYE ITOBIIHY (QYHKILIIO.
3 oxHOrO OOKY, BOHO JI03BOJISIE BIIMEXKYBATH JKEepelia Mpasa BiJl IHIINX COIaJIbHUX PEryJISTOPIB.
Bynp-sika mpaBoBa cricTeMa BU3HAYa€ y CBOIM JOKTPHHI 1 3aKOHOAABCTBI, SIKi [uKepena (popMu) mpa-
Ba BU3HAIOTHCS YHHHUMH. 3 1HIIOTO OOKY, 3a3HaYCHE MOHATTS PO3KPUBAE MicIle TOTO abo iHIIOTO
JDKepeTa mpaBa B CHCTEMI JDKEpEeT MpaBa, CIiBBIIHOMICHHS HOTO IOPUIMYHOI CHIIH 3 IOPHINIHOIO
CHJIOIO 1HIIIKX JKEPEIT IpaBa.

VY Mexax IpaBoBOI CHCTEMH JDKEpea Ipasa, MoOyI0BaHi 3a IPUHIUIIOM iX 1€papXidyHOCTI,
YTBOPIOIOTh CHCTEMY JIKEpelT MpaBa. [i BepTHKaIbHa CTPYKTypa Oy/ly€eThes TaK, MO MPUIMHCH HIXK-
YHX 32 PiIBHEM JDKEpEI MpaBa BUJAIOTHCS HA OCHOBI 1 BIATIOBITHO 1O BUKOHAHHS HOPM i€papXiqHO
BHIIHX JpKepen 1 Oyab-sKka HopMa B MeXax Ili€l CHCTEMH MOBHHHA BiIOBIIaTH HOPMaM DKepela
BHIIO1 FOPUINYHOI CHJIH, IO 3aMHKAE ITI0 BEPTUKANIb [6, ¢. 17]. MoXIIHBI KOumi3il MK TpaBOBUMH
HOpPMaMH BUPIIIYIOTHCS 3 MO3MIIIT CHCTEMHOCTI. JJOKTPHUHOIO 1 3aKOHOIABCTBOM B MEXax MPaBOBOT
CUCTEMH HalpalboBaHi 3 €0 METOIO CIeLialIbHI MPUHOMH IOPUINYHOT TEXHIKH.

C. BomrHO BHOKPEMITIOE JICTITUMAIIIHAN, MaTepiaibHUMA, COIabHUNA Ta iCaIbHUI 3MICT
MTOHATTS «DKEPETIo MpaBay. JleriTuMamiiHuil 3MICT BimoOpaskae CTajifo Mepexody IHIIUX BHUJIIB
JpKepen mpaBa y GopMmy mpasa. Jleritmmaris — 1ie DisUTBHICTB, IO HaZa€ MpaBHIaM Ta HOpMam
JIep’KaBHOTO CTATyCy YW IIISXOM Oe3MMOoCepeHbol MPaBOTBOPUOCTI a00 CaHKIIOHyBaHHS. Takuit
MiX11 He Jjae 3MOrd TpaHcdopMmyBartucs y (GpopMH TpaBa JOKTPHHAILHUM JUKEpENaM, CyIOBiil
MIPaKTHIIi Ta IHIIMM SBUIIAM, 32 BUHSITKOM 3BHYaiB Ta HOPMAaTHUBHUX aKTiB. Jleritnmaniiitne moxepe-
JIO TIpaBa SIBJISIE COOOI0 CHITY, 10 Hajae Oyab-4oMy BiacTUBOCTI (popmu mpasa. /it HOpPMAaTHBHOTO
aKTa JICTITUMALIITHAM JPKEpeIIOM € TIPaBOTBOPUi OpraHy Ta mpoueaypH. i1t 3Bu4aiB neriTuManin-
HE JPKEPEesIo — [1e CyCHUIBCTBO Ta HOTO MPaKTHKA, ISl JOKTPUHAIBHUX (OPM ITpaBa — i1€ei, KOHIIeTI-
1ii, Teopii Ta HAOYTTS HUMH CBOIX PETYIATUBHUX BIACTUBOCTEH, IO € JICTITUMAIIIHHIAM HKEPEITIOM.
HaifaBropureTHimii Gpopmu rpasa peaizyroThCs dyepe3 iX BiIacHy NepeKOHaHICTh (JJIOKTPUHH, 3BHU-
yai, peiirist), a iHII — TPaAMLIIHO 3aXUIIAIOTh ce0e CHIIOI0 JEePKABHOTO NPUMYCY (HOpMaTHB-
Hi aKkTH, Cy/10Bi npeneaeHTn). OTKe, aBTOPUTET € KOMIUICKCHUM JIETITUMALiHHUM JUKEpesIoM [3,
c. 50-51]. BuxopucToByIO4H TEpMiH «DKepela IpaBay, HCOOXiIHO BPaXOBYBaTH, B SIKOMY caMme
3HAUCHHI BiH BKUBAETHCS 1 IS XapaKTEPUCTUKH SKOi IPABOBOi CHCTEMH 3aCTOCOBYETHCSI.

BucHoBkH. OTxe, CMUCIIOBE 3HAUCHHS MOHATTS «DKEPEIIO MPaBa» XapaKTEePU3YEThCS TUM,
10 BOHO 3YMOBIIIOE HEOOXIHICTh MOT0 3aCTOCYBaHHS IiJl 4ac PETYIIOBaHHS CyCIUIbHUX BiJIHO-
cHUH. 3 JpKepena Tpasa cy0’e€KT IpaBO3acTOCYBaHHs BUBOIUTDH 3MICT PABOBOI HOPMH HE3aJIEKHO
BiJI BU3HAHHS HOTO JIep)KaBOIO, HE3aJIEXKHO BiJI TOTO, YU MAIOTh JKepelia MpaBa 000B’I3KOBY CHITY
a0o Jymie nepekonye 3HadeHHs. CaMe JpKepesio mpaBa Moke OyTH ITOKJIJICHO B OCHOBY DIIICHHS
cy0’€eKTa mpaBO3acTOCYBaHHS.

Cucrema JpKepen mpaBa MiCTHTh €JIEMEHTH, SKi MalOTh CAMOCTIHHE 3HAYCHHS, TPOTE OB’ 5~
3aHi MiXK COOO0 uepe3 JIFAKHY SIK IEHTPY ii 3acTocyBaHHs. KOXKEH eJIeMEHT CHCTEMH Ma€ BiTHOCHY
CaMOCTIWHICTB Ta OJJHOYACHY TIOB’S3aHICTh 3 IHIIMMH €JIeMEHTaMH CUCTEMH JDKEPEJ, 10 03HAYAE:
3aJIe)KHO BiJ] KOHKPETHHUX COLIaJIbHO-€KOHOMIYHHX, OJITHYHUX YMOB Ta CTaHy PO3BUTKY rpoMa/i-
CBKOTO CYCHUIBCTBA OZIHI €IEMEHTH MOXYTh HaOyBaTH OUIBII BarOMOTO PEryJISTOPHOTO BILIUBY, a
IHIIII — BTpavyaTé CBOE 3Ha4YCHHS. Hampukitaz, 3Ha9eHHS CyI0BOI IMPAKTUKH 3aBKIH 301TBIITY€THCS,
KOJIM M/IEThCS TIPO 3aCTOCYBAaHHS HOBHX akTiB. Ha Hamry nymKy, crucTema JDKepen rmpaBa YKpaiHu
MIOBUHHA MICTHTH SIK ()OpPMaJIbHO 3aKpiIJIeH], TaK i He3aKpilIeHi, TOOTO HeTPaAULIHiHI JpKepena.
HesBakaroun Ha ITPOTOJIONIEHHS] BEPXOBEHCTBA MpaBa SIK OPIEHTHPY UIsl Cy0’€KTa MPpaBo3acToCy-
BaHHS B Cy/IOBil NPaKTHIl, (JOpMaTIbHE 3aKPIMJICHHS JDKEPE 1paBa y 3aKOHOJABCTBI CIIPHsIE CTa-
OUTBPHOCTI 1X 3aCTOCYBaHHS.
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ABSTRACT

Maryna Novikova. The concept of «sources of law»: general theoretical definition and content.
The article analyzes scientific approaches to the characterization of sources of law as a legal category.
The reasons of multifaceted approaches, dependence of sources of law on legal understanding are defined.
Approaches to understanding the sources of law are studied. The meaning of the concept in the material,
ideological and formal (legal) sense is revealed. It is determined that in the system of categories of the
theory of law the concept of «sources of law» performs a dual function. Thus, on the one hand, it allows
distinguishing sources of law from other social regulators. Any legal system determines in its doctrine and
legislation which sources (forms) of law are recognized as valid. On the other hand, this concept reveals
the place of a source of law in the system of sources of law, the ratio of its legal force with the legal force
of other sources of law. It is stated that the source of law cannot be defined as a way of external expression
of legal norms, which are objectified in a certain form, because the «source of law» means the origins of
law. It is pointed out that differences in the interpretation of sources of law can be explained by different
approaches to legal understanding. So, for example, if the legal understanding is based on the normative
approach, then the sources of law mean the will of the legislator or law-making activities of the state, and in
the natural-legal approach, the sources of law are considered the principles of law, which should be followed
by positive law. The source of law may not have forms, such as common sense or theoretical thinking, which
can be considered full-fledged sources of law that form the meanings of law, although they are not forms
of existence of law. It is concluded that the source of law, and not any other legal category, opens for the
subject of lawmaking, determines the need for their use in the regulation of social relations. From the source
of law, the subject of law enforcement derives the content of the legal norm, regardless of its recognition
by the state, regardless of whether the sources of law are binding or only convincing value. The source of
the law itself can be the basis for the decision of the subject of law enforcement. The legitimation, material,
social and ideal meaning of the term «source of law» is analyzed. Based on the analysis of definitions and
approaches to the chosen issues presented in the scientific literature, the authors agree with the position
expressed in the literature that the understanding of the category of source of law, its form is directly
influenced by the concept of legal understanding shared by researchers.

Keywords: law, source of law, form of law, school of law, legal understanding, law enforcement.
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’KIHKA B CEKTOPI BE3IIEKN 1 OGOPOHM:
TAPMOHIA TPO®ECIMHOI'O TA OCOBUCTOI'O

OKpeciIeHO OCHOBHI TTOPYIIEHHS IPaB JKIHOK B YKpaiHi, B TOMy YHCIi y CEKTOpi Oe3IeKH Ta 0OpOoHN.
HaromomeHo, 1110 mporiec BIpoBaKeHHsI TeHAEPHOI PIBHOCTI B CEKTOpi Oe3nekn YKpalH! Mae TIeBHY CIIeH(iKYy.

Busnaueno BB 30poitHHX KOH(IIKTIB HAa YOJIOBIKIB 1 )KIHOK Ta OCHOBHI MPOOJIEMHI MUTAaHHS, SIK1
BHUHHUKAIOTh B POOOTI IHKU-MIPABOOXOPOHIIS 1 BIUTMBAIOTh Ha 11 «SI-KoHuemniito». J[o 0CHOBHUX mpobiieM, siki
HasBHI B po(eCciiiHOMY CepeloBHIL IPABOOXOPOHIIIB, BITHECEHO TaKi: CIIy)kO0BI B3a€MOBITHOCHHH 10 «Bep-
THKAJI» 1 KTOPU30HTAIII», KOHKYPEHILisl )KIHOK 1 YOJIOBIKIB, KpH3a iJeHTHYHOCTI.

IIpoananizoBaHO OCHOBHI MIKHAPO/HI JOKYMEHTH, IO 3aKPIILIIOIOTH PiBHI MpaBa >KiHOK 1 YOJIOBIKIB,
Ta HaNpsIMU MTOCHJICHHS POJIi )KiHOK y cTpykTypi MBC.

J1o ocHOBHEX mpo0iieM, 110 3yMOBIIOIOTh TeHAECPHUHN AucOanaHc Ha BIHCHKOBIH ciyx0i, BiTHECEHO:
HasIBHICTh T'€H/IEPHO-KOPIIOPATHBHOTO CTEPEOTHITY, HEIOCTATHs BPEryJIbOBAHICTh aIMIHiCTPAaTUBHO-IIOOY-
TOBUX YMOB IPOXODKCHHS CITy)KOH, OOMEXEHHs COLiabHUX MPaB JKIHOK Y YaCTHHI JOTPUMAHHS YHHHOTO
3aKOHOJIABCTBA 3 IHMTaHb MAaTEPUHCTBA Ta JUTHHCTBA, 3a00pOHA MEBHHUX BIHCHKOBMX Mpodeciil Ul XKIHOK,
BIJICYTHICTB PIBHHX IIPaB ITiJl 4ac BCTYITy HA BiliCEKOBY cirykOy Ha eTarti BHUOOpY OCBITH, 0OMEXEHICTh IIepeti-
Ky BIfICBKOBHX ITOCa[, HA SIKi MOKYTh OyTH TPH3HAYCHI BiliChKOBOCTYKOOBIII-’KIHKH, BIIMIiHHICTh CTaTyCHUX
MO3HILIH BifICEKOBOCITYKOOBIIIB-4OJIOBIKIB 1 KIHOK ITiJ] 9ac TepeMilleHHs 1o cy»0i, 0OMeXeHHs MpaBa Bii-
CHKOBOCITY)KOOBIIiB-4OJIOBIKIB Ha 3BUIbHEHHS 3 BIHCbKOBOI CITy:KOH, pi3HHI MOPSIOK BUKOHAHHS MOKAapaHb,
MPU3HAYCHUX BiHCHKOBOCIYKOOBIIIM-)KIHKaM 1 BiiICbKOBOCITYKOOBIISIM-4OJIOBIKaM.

JInst JOCSTHEHHS! MPUHIMITY 30aJIaHCOBAHOCTI MPO(ECIHHOTro Ta 0COOMCTOTO JKUTTS PEKOMEHI0BAHO
BPAxyBaTH I’ SITh BOYKJIMBHX aCIIEKTIB XKUTTS: 37I0POB’sI, CTOCYHKH, Kap’€pa, CAMOB/0CKOHAJICHHSI, BIJIIOYHHOK.

Knruosi cnosa: cenoep, eenoeprna pisuicmo, eenoep y cucmemi MBC, oucinku 6 cexmopi oboporu,
2apMOHis npogecitinozo ma 0cooUucmozo.

IMocranoBka npodiaemu. Ykpaina nocinae 59-e Miciie y CBiTi 32 TOKa3HUKOM «T€HJIEPHHIA
po3puBY», 110 TOTyeThCsl CBITOBUM €KOHOMIYHHUM ()OPYMOM Ta BUMIPIOE BEIMYHHY T€HJIEPHOTO
PO3pUBY Y YOTHUPHOX BaXIIMBUX Cepax HEPIBHOCTI MK YOJOBIKAMHU Ta JKIHKAMH: CKOHOMIYHA
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Yy4acTh, PIBEHb OCBITH, TONITHYHE TIPEICTAaBHHUIITBO Ta Cepa 310pOB s

3 momisy reHiepHol HepiBHOCTI MOYKHA BHIUIUTH 11 SITh OPYILEHb IIPaB kIiHOK B YKpaiHi:

1) xepTBU noMaiHboro HacuibeTBa (90 % ykpaiHIiB, sKi TOTEPHAIOTh BiJi HACHIILCTBA,
e — XKIHKH);

2) OTpUMYIOTh MEHIITY 3apIUIATHIO (a[[Ke JKiHKa Oepe Ha ceOe «ICBOBY» YaCTKy JOMAIIHIX
000B’s13KiB. B pesynbrari fomMamnias podoTa i IO 32 POIUHOI0 3aiiMae B JKUTTI KIHKH 23 POKH);

3) maroTs MeHIIiCTh ¥ Bhai (Ykpaina mepeOyBae B TPpyIIi KpaiH i3 HAiTHIKIUM TIPEICTaBHU-
LITBOM JXIHOK Y BIaJi);

4) obmerxeHi y kap’epi (y BIHCHKY JI0CI € HU3Ka «HEKIHOUUX» MPOQeEciil, 3aTBepIKCHI HaKa-
3aMH 3 TPUPOM «3 0OMEKEHHM JIOCTYIIOM». 3a MiJjpaxyHKaMu eKcrepTiB BcecBITHROro ekoHoMIY-
HOTO (hopyMy, IMOJONIATH PI3HUIIO B MOMIJIMBOCTSIX INPALEBIAIITYBaHHS Ta OIUIATI Tpari JJsl 4o-
JIOBIKIB 1 )KIHOK CBIT 3MOke uepe3 170 pokiB);

5) 3apy9HHIII CTEPEOTHTIIB («KIHKa-OSPETHHS, «TOCIOAAPKAY, «IUIS «KIHOYOTO IIACTS) TO-
TPiOHI «KOXaHHS» 1 «POAMHA» — TaKi CTEPEOTUIIH CYCITIIILCTBA 3aBAXKAIOTh )KIHKaM POOUTH yCITilil-
Hy Kap’epy [1].

Bukiuky, 3 SKUMHA CTHKAFOTHCS JKIHKU Y TIpodecii:

— OUTBIIICTB XKIHOK CTUKAIIMCS Y CBOiN NpodeciiftHii JisTTBHOCTI 3 yIiepeKeHIM reHAEPHUM
CTaBJICHHSM 3 OOKY KOJIET-4OJIOBIKiB — 61 %, pH 1IbOMY KOJIETH-YOJIOBIKM OYiKyIOTh BiJl JKIHOK
TIeBHOI MOBEIIHKH, TIOB’S3aHOI 3 TOCTIOAPCHKOI0 (DYHKIII€IO;

— HeJI0OIIiHKA )KiHOYOTO JijepcTa (76 % BU3HAIM, IO y PO ECiiHHOMY CePEeTOBHIII KIHKU
MOCTYNAIOTHCS YOJIOBIKAM JIJIEPCHKUMH MTO3HLISIMH);

— PUHOK, SIKH OUIbIIEe OPIEHTOBAHUM JUIsl Kap’ €PHOrO PO3BUTKY 40iI0BIKiB (70 % Bu3HAMM
e ¢axr);

— TIPIOPUTET MOXKIIMBOCTEH y HOJIOBIKiB BU3HAIH 64 % TIpH JOCTYMI 10 KEPIBHUX ITOCaJ] Ta
ITiIBHUIIEHH] 32 PIBHAX YMOB KaHIU/IATiB;

— JUIs )KIHKH € B3a€EMOCYTIEPEWIMBIMU Kap €pa Ta MOBHOIIHHE ciMeiiHe )uTTs (96 %).

MeTo10 CTaTTi € aHaJi3 HassBHOTO CTAHOBHIIA JKIHOK, II0 MPAIOTh y cdepi Oe3mneku Ta
000pOHH, 3 MOIIsLYy TeHAEPHOI PIBHOCTI Ta HAJIaHHS NMPAKTUYHUX PEKOMEHIAIlH KiHKaM, sKi Oa-
KAIOTh MTO€IHYBATH MpodeciiiHe Ta 0COONCTE KUTTSI.

AHagi3 my0aikaniii, B AKHX 3alI09aTKOBAHO BHPillleHHH Ii€i mpoodieMu.

BazoBum nmokymeHTOM y cdepi TeHaepHOi piBHOCTI Ha MiXKHapomHii apeHi € KonBeHIis
OOH mnpo nikBigamito BCix Gopm ITUCKpUMiHALIi 11100 KiHOK (nani — KonBeHis), ssky YkpaiHa
parudikysana 1981 poky:

— BiamoBigHO A0 crarti | KoHBEHINIT yci KIHKH MAaFOTh OyTH 3aXUINCHI BiJ| JUCKPUMiHA-
mii: 1 KokeH IHAUBINYyM, 1 rpyna oci6. JXKiHKM He MOXYTbh OyTH AMCKPHMIHOBaHI TaKoX 3a
IHIMIMU O03HaKaMHu (CIMEHHWUI cTaH, paca, KacTa, BiK, peliris, Hal[iOHAIBHICTh, CTAH 3I0POB A,
€KOHOMIYHHUH CTaTyC);

— KonBeH1iist BuMarae 3a0e3Me4eHHs TpaB JIIOAMHU Ha OCHOBI PIBHOCTI JKIHOK 1 YOJIOBIKIB.
Cranaaptu piBHOCTI, Bu3HaueHi KOHBEHIi€10, CTAaHOBIISIb TPUHIIMI JiIFICHOT PIBHOCTI;

— KonBeH11ist cripsMoBaHa Ha peaizallito mpas JIIOJMHN i OCHOBHUX CBOOOJ B yCix cdepax
KUTTEMISTFHOCTI. L[MBITBHI Ta MOMITHYHI MpaBa XKIHOK HE BIIOKPEMITFOFOTHCS BiJI iXHIX €KOHOMiY-
HUX, COIIIAJIbHUX 1 KYJIIBTYpHUX TIpaB [2, c. 18].

BiiicbkoBi KOH(IIKTH CyTTEBO BIUIMBAIOTH HA JKUTTS CYCIIBCTBA. SIKIIO MOTUBUTHCH Ha
BiliHY 1 HACWJILCTBO Uepe3 TeH/ICPHI OKYJISIPH, TO MOXKHA MOOAYHTH, IO 1 YOJIOBIKH, 1 )KIHKH CTpa-
JKJIAIOTh BiJl HUX, ajie He OHaKoBo. JKiHKHM: BUMYIIEH] HIyKaTH Oe3Ie4He Miclle TPOXKUBAHHS JJIsI
CBOET CiM’1, aJJanTyBaTHCs JO HOBUX YMOB, IIIyKaTH HOBY POOOTY, BJIAIITOBYBATH JiTeH y IIKOIY, 10~
DIISIATH JITHIX 0aTbKiB. [IpH 11bOMY JKIHKH ITOTEpPIIAIOTh: Bijl FEHAEPHO 3yMOBJICHOTO HACHIILCTBA,
SIKE 9aCTO BUKOPHCTOBYETHCS B YMOBaX BIHCHKOBOTO KOHQIIIKTY, Y TOMY YHCII K 3aCi0 MaHIIyITO-
BaHHS Ta MOTPO3 JJIS MiCIIEBOTO HACENICHHS; BiJl JOMAITHHOTO HACIIIBCTBA B CiM’ X J1eM001Ti30Ba-
HUX. YonoBikK: OTpUMYIOTh (hi3uuHi Ta/ab0 MCUXOJIOTIUHI TPAaBMH, BAXKKO aJINITYIOThCS 10 HOBHX
YMOB, BUPQ)KAIOTh arpecirto BHACIIIOK HEJIIKOBAHUX TIOCTBOEHHUX CUMITOMIB [3].

[TosiBa iHOK, CIIPSIMOBaHMX Ha OCBITY 1 Kap’€py, pO3IIISLA€THCS SIK O3UTHBHA TEH/ICH-
uist. TpynoBa nisutbHICTB, MO Gopmye npodeciiiHo 3HaUyIIi TKOCTI 0COOUCTOCTI, BIUIMBAE HA
(bopMyBaHHS O3UTUBHOI «SI-KOHLEMIIT» 1 CTOCYEThCS OKPEMHUX aCHEKTiB TeHACPHOT iIeHTHY-
Hocri [4, c. 22-30.].

Tpanuniitna yosoBiua KyJIbTypa CTBOpWIJIA CYTTEBI Oap’epH Ha MUISIXY PIBHOCTI MIX 4O-
JoBikaMu Ta XKiHkaMu. OCHOBHMMHU NPOOJIEMHUMH NMHUTAHHSIMH, SIKI BUHUKAIOTh y POOOTI XKiH-
KH-IIPaBOOXOPOHIIS 1 BINTMBAIOTH Ha ii «SI-KoHLEMIio», €: MoBiiiHe HaBaHTaXKEeHHs (CiM’s1 — po-
0oTa), HeTaTWBHE CTaBJICHHS 3 OOKY KEpiBHHMITBA 10 )KIHOK B PENPOAYKTHBHOMY Billi, BUCOKI
NOCaan >KiHOK-IIPAaBOOXOPOHIIB CIPHHMAIOTh K HE3acly)KeHEe NMpPOCYBaHHs, BEJIMKA YaCTHHA
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KIHOK TTOTO/KYETHCS 3 HASBHOIO CHCTEMOIO POJIEH y COLiyMi, mpuiiMae iCHyBaHHS TpaJAHILIHHO
«YOJIOBIYMX» CHEIIaTbHOCTEH, HANPYKEHICTh Y TPABOOXOPOHHIN JisUIbHOCTI BIUIMBAE HA IHIII
chepu KUTTS KIHKH.

Kpim Toro, 1o mpotiiem, HassBHUX y npodeciiiHoMy cepeoBHILli TPABOOXOPOHIIIB, MOKHA
BIZTHECTH TaKi: CIy>KOOBI B3a€MOBIJTHOCHHH IO «BEPTHKAII» 1 «TOPU30HTAII», KOHKYPEHIIis ’KIHOK
1 9OITOBIKIB, KpH3a IACHTUIHOCTI (3KIHI[i IIPOTIOHYETHCS PO3BUBATH B 001 CYTO YOJIOBIUi SKOCTI).

lernepHuil momin mpami Mae BIUTMB HAa POAWHY Ta IHII CTPYKTYpH. PO3pi3HAIOTH: HepiB-
HOMIpHHH TIOJIL TIpalli, narpiapxatHuii (TpaauIiiiHuil), TapTHEPChKUi (ONTUMATTLHIH).

JKiHKH-BIFICEKOBOCITYKOOBIII, SIK TPABUIIO, OOMPAIOTh OJJHY 3 TAKHX CTPATErii MOBEIIHKH:

* oco0uCTe )KUTTS KIHKK BIJIXOIUTh HAa JAPYT'UH IUIAH, @ BCI CHJIM, 3HAHHS CIIPSIMOBYIOTHCS
Ha 1oOyI0BYy BiiCBKOBOT Kap €pH;

* BiliChKOBa Kap’€pa BIAXOMUTH Ha JAPYTHH IUIaH, OiLTbIIa yBara HaJla€TbCs OCOOUCTICHOMY
KUTTIO;

* JKIHKM HamararoThCsi TAPMOHIITHO MOeAHATH Kap’epy Ta ocobucte xuTTs. [Ipu npomy B
OKpeMi nepiosin KUTTs Olbllla yBara HajaeThes abo kap’epi, 800 0COOMCTOMY JKHUTTIO.

VY cydacHHX yMOBaXx >KiHKH-IIPaBOOXOPOHIIl Oy/lyI0Th CBOI IPOQeCiiiHi IaHu, 4acTo HEXTY-
104X OYy/Ib-SIKOIO THIIOKO ¢(heporo KUTTSI a00 0OMEKYHOUH 11 IPOSIBU.

Buxkian ocHoBHOro Martepiaty. I3 gacy 3100y TTs He3aJIeKHOCTI ciayk0a B 30pOoHHUX cH-
max YKpaiHu crupuiiMaiacs BUHATKOBO SIK YOJOBide MOKIMKaHHS. JKiHKK B omHOCTpOi 0biliMann
MEPEBAKHO «MHUPHI» MOCAIN — ITIJIOBOH, MEIUKH, 3B’ I3KIBIIl, TOOTO BUKOHYBAJIH 34€0LIBIIOr0 00-
CIIyTOBYIOUY (DYHKIIIFO.

Tyr, sik 1 B Oyab-sikiii cdepi, OB’ s13aHil 13 HaAMIPHUM (I3UYHUM Ta MOPaJbHUM HaBaHTa-
JKEHHSIM, YCTAJIMBCSI CTEPEOTHIT — «HE JKiHOYa CIIPaBay.

[pote BiitHa Ha [oubaci 2014 poky mokasana, o JKiHKa MOXE TaK CaMo, SK 1 YOJOBIKH,
BHKOHYBATH OOWOBI 3aBIaHHS, ONTAHYBaTH OyIb-SKy BIICHKOBY CIEIiaJbHICTB.

[mubuny mpobieMu ¢Taja0 BUAHO, KOJIHU TEPIl [0OPOBOIIbIII TOYaId TOBEPTATHCS 3 BiifHH.
Yacro nutaHHs OyJI0 HE TUTBKY B JICriTUMI3aI OiHIIiB JOOPOBOIBIKX MIAPO3ILTIB, a i, 30KpeMa,
Uil )KIHOK Yy cKJ1aJi sk 100po0aris, Tak i 3CY. «baHmmii» 1 «KyXapku», siki paKTHUHO BUKOHYBaJIX
00lioBi 3aBaHHs, HE MOIIM OTPUMaTH odililiHe BU3HAHHS CBOIX 3aciyr, a OTXe — T'iJIHY OIIary,
neHciitHe 3a0e3nedenHs Yepe3 HelOTIKH B 3aKOHOJaBCTBI.

OcTaHHIM 9acoM BAAJOCS MOAOJATH YacTHHY Mi(iB Ta CTEPEOTHIIIB MIOAO >KiHOK Ha Bili-
CBKOBIH CiTy’k01 He TUIbKM Ha PIBHI CTAaBJICHHS TOBAPHIIIB MO CIyXO1 i KOMaHIyBaHHs, a i Ha
3aKOHO/IaBUOMY.

Opranam cucremu MBC Branocst HOCHIIMTH POJIb JKIHOK B IHCTHTYLISIX CEKTOpa Oe3neKu
IIJISIXOM YHECEHHS 3MiH /0 HOPMaTHBHO-ITPABOBUX JJOKYMEHTIB Ta 3MEHIIHUTH Oap’€pH IS y4acTi
JKIHOK B yCiX cepax HisTTbHOCTI ceKTopa Oe3MeKu:

—y 2017 pomi 6ymno Binkputo monan 450 moca, Ha SKi paHilie KIHKH HaBiTh HE MOTIIH IIpe-
TEHJIyBaTH, TOMY ChOTO/IHI B cucTeMi opraniB MBC Maemo kiHKY — BOJ0J1a3a, KIHKY — KepiBHHUKA
KIHOJIOTTYHOT CITy»KOH, )KIHKY — XiMiKa, BOX JKIHOK — FeHEpaiB;

— 3 ypaxyBaHHsM (i310JI0TTYHHX BIACTMBOCTEH yPIBHSIHO HOPMATUBH ISl BCTYILY JiBYarT Ta
XJIOTIIIIB JI0 3aKJIa/liB BUIOi OCBITH CEKTOpa Oe3IeKHy;

— 3 2018 poxky >kiHKaM HaJaHO MPaBO OpaTH y4acTh y KBamiiKamiHHUX icCIATaX HaA MPaBO
HociHHA bepera 3 Big3Hakoro B HarionanpHil TBapaii Ykpainu, mo paHime 0yiio 3a00poHEeHO;

— ciryx00Bi po3cniigyBanHs B HarioHanbHil rBapii YkpaiHu MPOBOASATHCS 13 3aTyueHHSIM
(axiBIiB 3 MUTaHb I'€HCPHOI IHTErpalii OpraHiB BiiICHKOBOTO YIPaBIiHHS Ul YHUKHEHHS JHC-
KpHMiHalii 3a 03HAaKOIO CTaTi;

— 3 2018 poky 3ampoBa/pkeHO 30ip CTaTUCTHYHUX JaHUX opraHiB cucremun MBC 3
PO3IIOAITIOM 32 CTaTTIO.

3rigao i3 3akoHOM Ykpainu «IIpo BHECEHHS 3MiH O MESIKUX 3aKOHIB YKpaiHH IIOHO 3a-
Oe3ICYCHHST PIBHUX MPaB 1 MOXKJIMBOCTEH KIHOK Ta YOJIOBIKIB ITiJ Yac MPOXOPKEHHsI BIliCHKOBOT
ciyx6u y 3CY rta iHIUX BiHCchbKOBHX (opmyBaHHAX» (2018 p.) KIHKM BHKOHYIOTh BifICHKOBHI
000B’5I30K Ha PIBHMX 3aca/iax 13 YOJIOBIKaMH (32 BHHSATKOM BHIIQJIKIB, IE€Pe10a4eHNX 3aKOHO/IaB-
CTBOM 3 TINTAaHb OXOPOHH MAaTEPHHCTBA Ta IUTHHCTBA).

Hogi 3miHN Iepen6avaroTh:

— HaJaHHA 0cobaM 000X cTaTel piBHI MOKIIMBOCTI MO0 YKIIAJAEHHI KOHTPAKTY Ha IMIPOXOA-
JKEHHsI BIHCbKOBOT CITy»OH, BU3HAUUBILIH, 1110 )KIHKA MOXYTb YKJIaJJaTH KOHTPAKT Ha TPOXO/KESHHSI
BIHCBHKOBOT CITy’>KOM JI0 IOCSITHEHHSI TPAaHUYHOTO BiKy repeOyBaHHs Ha BIHCHKOBIH CiTy:kO0i;

— 3aKpIIUICHHS] PUHIIUITY, 33 SIKUM JKIHKH MalOTh NPOXOANTH BIHCHKOBY CIy:KOy Ha pIBHHX
3aca/siax i3 4OJOBIKaMH, 110 BKIFOYA€ PIBHUH JOCTYII 10 TIOCa/ 1 BiiCHKOBUX 3BaHb Ta PIBHUH 00csAT
BiJINIOBiTAIEHOCTI Ti/T YaC BUKOHAHHS 000B’s3KiB BIIICEKOBOI CITY»KOH;
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— CKacyBaHHs OOMEXEHb II0/I0 IPU3HAUYEHHS BiliCBKOBOCTY)KOOBIIIB-)KiHOK y TOOOBHIA Ha-
PpsizL, BITIPABICHHS Y BiPSDKSHHSI 1 3BUTBHEHHS BiJl IIPOXOKEHHS 300piB [5].

Came micist HaOyTTsI YMHHOCTI 3aKOHO/IABYKMX 3MiH yIeplIe B He3allexHiil YkpaiHi 3’ iBHIIH-
cs1 Kinku-reHepainu — Jlrogmuna [lyraneii i Oxkcana XoMeHKO.

VY cucremi MiHicTepeTBa BHYTpilIHIX cripaB Ykpainu npaoe 70 000 abo 24,5 % iHOK Bix
3araibHOI KiTbKOCTI oci0. 3 Hux: y HamionansHilt rBapaii — 4 000, y epskaBHill TPUKOPIOHHIH
ciyx01 Ykpaiam — 11 000, y depxaBHiit cayx0i Ykpainu 3 Haa3BHuUaitHux cutyariit — 8§ 000. YV
[MarpynbHiit mominii Ykpainu ciayxarb monazn 3 000 sxiHOK.

lopoxky B YkpaiHi 301IbIIYETHCS KUTBKICTB )KIHOK, SIKi IOOPOBIJIBHO HAYTh /10 J1aB 30pOiHUX
cut. IX He nAKaroTh Baxki (BisMuHi HABAHTAKEHHS, 1060Bi HAPAIH i BiPAIKEHHS Y Tapayi TOUKH.
Huni y 3CY ciyxnts 29 760 xinok (14 % Bij 3aranbHOT KUTbKOCTI), 13 HUX: 4 250 odiuepis; 6 973
cepkanty; 17 438 commaris; 1 099 xypcanTiB. Ha kepiBHUX mocamax oci® ogirepchkoro ckiamy
MIPOXOAATH BiHiChKOBY cyk0y 1 090 >kiHOK.

3arajioMm Ha KOMaHJHUX M0Ca/1ax y BiliCbKy MepeOyBaroTh 86 )kKiHOK-BIHICHKOBOCITYKOOBIIIB,
3 HUX: 6 0Ci0 — KOMaHAUPH POT (MEANYHHUX ), 78 0Ci0 — KOMaHAUPH B3BOJIB, 2 KIHKH — KOMaH-
JMPH MIHOMETHUX Oarapei. Y ckiaai MKHApOJHHUX MICiH NpamoioTh S *KiHOK. Y CKIai Hamio-
HaspHOTO NIepconay Micii OOH npoxoasTs cinysx0y 2 KiHKH-BilicbkoBOCTYX)00BII. Ha mocamax y
OaraToHaI[iOHATBHUX OpraHaX BiCHKOBOTO YIIPABIIHHS — 2 KiHKH.

Craryc yyacHuka 0oioBux niit 3a yuacte B ATO/OOC Hanmano 9 136 BilickKOBOCITYKOOB-
LSIM->KIHKaM.

VY 3B’s13Ky 3 TI0OAIBHUM MiJBHIICHHSIM CIIPOMOXKHOCTI KIHOK OyTH NPEACTaBICHUMH Y
BIHCBKOBHX CTPYKTypax IiBUIIMIACH HEOOX1HICTh BKitoueHHs kiHOK y HATO. Cepen neprmx
KpOKiB J10 iHTerpaii xiHnok y HATO Oyna po30ynoBa MoiTHKN PIBHUX MOKINBOCTEH, 00pOTHON 13
JTUCKpUMiHaMi€ero 1 momaranasamu. Y 1961 pomi crapmi odinepku HATO opranisyBanu koH(pepeH-
1Iif0 7151 0OTOBOPEHHSI CUTYaIIii 3 iIHTETpaIli€ro KiHOK y 30poitHi crm kpain AnesHcy. Y 1976 pori
Oyno yrBopeHo Komirer i3 mutanp xiHok y 30poitnux cunax HATO (3 2009-ro — Komiter HATO
13 TeHJIepHUX NUTaHb). BignoinHo no Pesonrouii 1325 Paau 6e3nexu (2000) HAronomyeThes Bax-
JIMBICTh 3MiHM Oa4€HHsI POJIi )KIHOK SIK Y4aCHUIb BUPIIIECHHS KOH(IIIKTIB 1 MUPOTBOPUOT TisSUIEHOCTI
Ha piBHI 3 oJOBikamu. 3apa3 y ckiani Micii Yikpainn npu HATO npoxomuts ciyx0y | xiHka.

[ToTpiGHO 3a3HAYNTH, 1110 BIPOIOBXK KUIBKOX MHHYJINX POKIB FeHAEPHA MONITHKA Yepe3 IpH-
3My 3aMpOoBaKCHHS MPUHITUITY PIBHUX MPaB )KIHOK 1 YOJOBIKIB cTaja OMHUM i3 JepyKaBHUX Ipio-
puteTiB y cuctemi MiHicTepcTBa BHYTPILIHIX CIIPaB.

MBC € oMM 13 IEpIIKX BiIOMCTB, JI€ B arapari CTBOPEHO YITOBHOBKEHHUH MIIPO3/ILi 3 10-
TPUMaHHS F'eHIepHOT PIBHOCTI, Jie epegdadeHi 3MiHM 10 QyHKIIOHAIBHUX 000B’SI3KIB KEPIBHHKIB
BCiX piBHIB opraniB cucremu MBC y 4acTHuHI JOTpUMaHHS IPUHIUITY PIBHHUX TPaB Ta 000B’S3KiB
KIHOK 1 HOJIOBIKIB.

3a 2020 pik BigOymocs 301IbIIEHHS YaCTKH KiHOK B migpo3airax MBC, a came: B JJCHC
Ha 5 %, B HarionaneHiit mominii Ha 2 %, B Haureapaii Ha 7 %. [IuToma Bara 4ucenbHOCTI XKi-
HOK B ocoboBomy ckiagi MBC Vkpainu: [epxaBua mirpamiiina ciyxb6a — 78,9 %, JlepxaBHa
MPUKOPIIOHHA ci1yxk0a — 26,5 %, Hanionanena nominis Ykpainu — 25,5 %, HanionansHa reapaist
VYkpainu — 11,3 %.

ITuroma Bara KiHOK Ha KepiBHHX mocanax: JlepskaBHa mirpamiiiHa cimyx6a — 61,0 %,
HeprxaBHa ciyx0a Ykpainu 3 Hag3BuuaiHux cutyauniit — 20,6 %, HamionaneHa nomnimist Ykpainu —
17,7 %, depxaBHa npukopaoHHa ciyxoa — 12,9 %, Harionansha reapist Ykpaiau — 6,6 %.

BilichKoBOCITY)OOBII-)KIHKH, SIKI TIepeOyBatOTh y BIICbKOBOMY 3BaHHI 0()illepChKOTO CKJla-
Ny TONKOBHUK — Maike 100 ocid, miamonkoBHUK — Maibke 280 ocid, maiiop — maibke 440 oci0,
KarmiTae — maibke 600 oci0, crapmmmii teiTeHaHT — Maibke 850 ocib, etiterant — 920 ocib, Moro-
mmi neitenant — maibxe 300 oci6.

3a mpu30BoM 0cib o(irepchkoro cKiIaay TepMiHOM Ha 18 micsmiB cayxuts 161 xinka [6].

OCHOBHI IPUYUHH TIPU30BY JKIHOK: )KIHKa € 4JICHOM ciM’T BilichbkoBOCITyk00BIs (47,44 %),
PiBEHB TPOILIOBOTO 3a0e31eueHHst BIHCHKOBOCTYKO0BIIB (34,62 %), HEMOXKIIMBICTD NpalleBIAIITY-
BaTUCs y IMBUIBHUX cTPyKTypax (23,08 %), piBeHb neHciiiHOro 3a0e3neyeHHs BiiCHKOBOCITYK0OB-
uiB (19,23 %), icHyBaHHS TIEBHOI CHCTEMH ILTBT ISl BIHCEKOBOCITYKO0BIIIB (17,95 %).

BaxnuBi SKOCTI, SKUMHU MMOBHHHA OyTH HaIlICHA >KIHKA-TIPALiBHUK OPraHiB BHYTPIMIHIX
CIIpaB: ONTHMAaJbHE CITiBBITHOIICHHS PEAKTUBHOCTI i aKTHBHOCTI, €MOIIiifHA CTIHKICTh, TOMipKO-
BaHa eMoIliiiHa 30y/UKeHICTh Y HeOe3MMeUHNX CHUTYyallisX, BMIHHS YHHHUTH OIip 30BHINIHIM i BHY-
TPILIHIM MEpPEeIIKoiaM Y MPOIECi MiSUIbHOCTI, TOJEPaHTHICTh, CTIHKICTh O HEPBOBO-TICHXIYHHX
NIepEeBaHTaKEeHb, MMPALLOBUTICTb, XOPOIIA I1aM’sITh, PILIy4iCTb, BMIHHS PH3HKYBaTH, BUTPHMKA,
LTeCTIPSIMOBAHICTh, 00’ €KTHUBHICTB, CIIPABETUBICTS [7].

Kpictin Jlarapa, romoBa Mi>kHapOIHOTO BaFOTHOTO (OHAY, cKa3ana: «Komn KiHOK 3aKin-
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KaloTh 10 Iii y TypOyJIeHTHI YacH, 9acTo Iie TIOB’S3aHO 3 iXHIM CIIOKOEM, ITOYYTTSAM BiIIIOBIAAIb-
HOCTI Ta BEJMKHM [IPArMaTH3MOM Y JIETIKaTHUX CUTYaIisix» [8].

I niiicHo, BuBYeHHs 40 MUPHHX TpolieciB y 35 KpaiHax 3a OCTaHHI TPUALMTH POKIB TOKa-
3aJ10, 1[0 Y THX BHIIQJIKaX, KOJIU KIHOYI TPy MajH 3MOTY BIUIMBAaTH Ha MUPHUI ITpolec, PiBEHb
YCIINIHOCTI Y IOCATHEHHI 3r0JJ MK CTOPOHaMH OyB HAa0araTo BUIINM.

3rigHo 3 BUCHOBKAMH BUCHHX [HCTHTYTY 1HKITFO3MBHOI O€3IeKH, SKi Jocmiammm Maibke 200
MHPHHX YTOJ, y9acTb KIHOK Yy poJii IEpErOBOPHUKIB, MEIaTOPIB Ta miAmucaHTis Ha 35 % minBu-
11y€e IMOBIPHICTB TOTO, 10 MUPHA yTroJia JisITUME [IOHalMeHIIIe 15 pokiB.

JKinku-napiamMeHTapi JiUpyIOTh Y KIFOYOBUX MOJITUYHUX JTUCKYCISIX IIOJ0 PO3LIMPEHHS
y4acTi )KIHOK y MUPOTBOPYHX ITpoIiecax, cami 0epyTh aKTHBHY Y4acTb Yy IEpErOBOPHUX rpymnax [9].

JKiHky B cKazii MUPOTBOPYHX ITiIPO3ILTIB MOXKYTh IIBUIIMTH €(EKTHBHICTH MICIH 3 TiI-
TPUMaHHS MUPY, Yepe3 Te, IIO:

— 3a3BHYAil YOJOBIKM 1 JKIHKM 3 YHCJa MICIIEBOTO HACEJICHHS JIeTIIe HAyTh Ha KOHTAKT 3
KIHKaMHU-BICHKOBOCTYKOOBIISIMH, OCKIJIBKH BOA4arOTh 3 X OOKY MEHIIE 3arpo3 [yl cede, HiXK 3
OOKY YOJIOBIKIB 31 CKJIaJly MHPOTBOPIIIB;

— KIHKH-BIHCHKOBOCITYKOOBIII HEOOXiTHI Ha OJOKIIOCTaX, B aepOIOPTax JJIs MPOBEICHHS
0COOMCTOTO OTIISITY XKIHOK;

— MOJKJIMBICTB CIIIBIIpAIli 3 MiCIICBUMH >KiIHOYMMH OpTaHi3alisMu i 300poM iHpopmarii Bix
MICIIEBHX JKIHOK JTO3BOJISIE MAaTH OLTBIN TOYHI JaHi, HEOOXiTHI [T MPUHHATTS PillICHb;

— y 103aciayX00BHiA Yac KIHKH-MHPOTBOPIII MOXKYTh CITUJIKYBaTUCS 3 MICIEBUMHU MEIIKaH-
KaMH 1 PO3MOBJISITH 3 HUMH TIPO T€, 10 «BiJI0YBA€THCS 32 JALITYHKAMW;

— KIHKHU-BICHKOBOCITY>KOOBIII BiJICTEKYIOTh BUIAJIKH HEJIOMYCTUMOI TOBEIIHKH 3 OOKY Biii-
CBKOBOCITY)KOOBITiB-40JI0BIKiB [ 10].

OcHOBHI TIpo6IeMH, IO 3yMOBIIOIOTH TeHACPHHUN qricOaTaHC Ha BIHCHKOBIHM CITykOi: Ha-
SBHICTh TEH/ICPHO-KOPIIOPATUBHOTO CTEPEOTHITy, HEIOCTAaTHS BPETYIHOBAHICTH aAMiHICTpa-
THUBHO-ITOOYTOBHX YMOB HPOXOKCHHSI CITY)KOH, 0OMEKEHHsI COLIaIbHUX MpaB JKIHOK Yy YacTHHI
JIOTPUMAaHHsI YNHHOTO 3aKOHO/IABCTBA 3 MUTaHh MATEPHHCTBA Ta TUTUHCTBA, 3a00pOHA MIEBHUX Bili-
CBKOBHX ITpoQeciii Ist *KIHOK, BiJICYTHICTH PIBHHX ITPaB IIiJl 4ac BCTYILy Ha BIIICHKOBY CiTy:KOy Ha
erarti BHOOpY OCBiTH, 0OMEKEHICTh MepertiKy BIHCHKOBHX 110CaJI, Ha SKi MOXYTh OyTH IpH3HAYCHI
BiICPKOBOCITYKOOBIIi-’)KIHKH, BIIMIHHICTD CTaTyCHUX TMO3HIIH BiliCBKOBOCITYKOOBIIIB-4OJIOBIKIB i
JKIHOK T 9ac TepeMileHHs o CIIyk01, 0OMEKeHHS IpaBa BiiICEKOBOCTYKOOBIIiB-40IOBIKIB Ha
3BUTbHEHHSI 3 BIMCHKOBOI CITY»KOH, pI3HHI MOPSIIOK BUKOHAHHS MOKapaHb, MPU3HAYCHUX BIHCh-
KOBOCITYKOOBISIM-)KIHKaM 1 BIlICbKOBOCITYKOOBIsIM-dosioBikam [11, 12].

[TpoBeneHHsT AOCIHIKEHb U TOTOYHOI OLIHKM PIBHMX IPaB Ta MOXKJIMBOCTEH KIHOK 1
YOJIOBIKIB Y ceKkTopi Oe3rnexu. MiHicTepCTBO BHYTPIIIHIX CIpaB, CIIBIPANIOIOYN 3 HAyKOBISIMH
3akia/iB BuIoi ocsith MBC Ta npencTaBHUKaMU MapTHEPCHKUX OpraHi3allii, 3/1iiICHIOE IPyHTOB-
HUH HayKOBHUI aHAJIi3 TUTaHb, IKi CTOCYIOTHCS JKIHOK, MUpPY Ta Oe3mexn. HaykoBuii miaxin 1o mpo-
0s7eMu J1a€ 3MOT'Y BU3HAUMTH TIIMOWHHI aClIeKTH pealtizaliii MoJiTHKH Ta 3p03yMiTH, B sIKUil crocio
PE3yNbTaTH IUX MOCIIPKCHh MAOTh OYTH IHTETPOBAHI B CTPATETiYHI 3aXO/H 100 3a0C3MeUCHHS
PIBHHX IIpaB Ta MOXJIMBOCTEH >KiHOK 1 yosoBikiB y MBC, HI'Y ta LIOOB, nisulbHICTB SIKHX CITpS-
MOBYETBCS Ta KOOpAuHYeThest Kabinerom MinicTpiB Ykpainu uepe3 MiHiCTpa BHYTPIIIHIX CIIpaB.

3a pesynbraramu OLiHKY T'€HAEPHOTO BIUIMBY Ha CEKTOp Oe3rekn Ta 000poHH YKpaiHu, Ky
crpykrypa OOH «OKinku B YkpaiHi» poBena CIIiIbHO 3 BillelIpeM’ ep-MiHICTPOM YKpaiHH 3 THTaHb
€BPOICHCHKOI Ta €BpoaTIaHTHUHOI iHTerpaiiii, B MBC 0Oys10 3armo4arkoBaHO JTUCKYCIFO MO0 PO
YOJIOBIKIB, iX 00OB’SI3KIB Ta MOTEHIIAy B YIIPOBAJDKEHHI I'€H/IEPHOI PIBHOCTI B CEKTOP1 000pOHH,
B MEXax yCTaJICHHX ITaHIBHUX POJIel, Mojiesel MOBEAIHKN YOJIOBIKIB.

SIKmo B cekTopi Oe3NeKH JKIHKM Ta YOJIOBIKM MPEJICTABJIEH] MapUTETHO, BiH Mae OUIbIIY
JIOBIpY HACEIIeHH:, Mli€ ePEKTHUBHIIIE Yepe3 TOCTYI IO IIUPIIOro Kola HaBHYOK i MocBiny. JKiHKM
4acTO MPUBHOCATH Y POOOTY CEKTOPY Kpallli KOMyHiKaliiiHi HABUYKH, 31aTHICTh e(heKTUBHIIIE 3HU-
’KyBaTH piBEHb HANPYXKEHHsI B HACHJIBHUIIBKUX CUTYAIIISIX 1 MiHIMI3yBaTH 3acTocyBaHHsl cuiu [13].

MiHicTepcTBO BHYTpIilIHIX cripaB Ykpainu 3a niarpuMkn Odicy OOH «XKinku B YkpaiHi»
po3noyano jpociiukeHHs: npodiaemaruku «lllogo po3yMiHHS MacKyilmiHHOCTI B CeKTOpi Oe3nexu
VYkpainm».

IIpoBeneno ommryBanHs Maibke 1500 mpamiBaukiB HarioHanpHOT TBapmii Ykpainw,
JlepxaBHOI TIPUKOPAOHHOI cIyk0m Ykpainu, Hamionamsnoi momimii Yipainu. Pesymeratén mo-
CJIIJDKEHHST HaJiaJli BUKOPHCTOBYBAaTUMYTh JUIsl IHTETPYBaHHSI T€HJIEPHUX acCleKTIB y Mpolec pe-
(dhopMyBaHHsI ceKTOpy Oe3leku Ta 00OPOHH, MOCUJICHHS MPUXUIBHOCTI Ta MiA3BITHOCTI HA PiBHI
KepiBHUIITBA, ITI/IBUILEHHS ITOTEHIIa]y Ta KOMIIETEHTHOCTI MPAIiBHUKIB 1100 peaizalii npuH-
IIUITY PIBHUX TIPaB i MOMKJIMBOCTEH JJIsI KIHOK 1 YOJIOBIKIB, YCYHEHHsI IEpPEIIKO/ /10 BIPOBA/KESHHS
TeHICPHOI PIBHOCTI Ta MOMIIMIIICHHS YMOB CIIY)KOH KIHOK y 3a3HaYEHOMY CEKTOPI.
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3 oAy Ha Te, O CeKCyallbHI JOMaraHHs Ha pOO0YOMY MICIIi € Yy TIIHBOIO TEMOIO 1 BOTHO-
4ac JIATEHTHOIO MPOOJIEMOI0 SIK MyOIIYHMX, TaK | NPUBATHUX OpraHi3alliid, a MPUTSATHEHHS JI0 Bil-
MOB1IaJIBHOCTI HE 3aKPIIJICHO 3aKOHOIABYO, 3a IHII[IaTUBH TeHAepHOro miapo3ainy MBC BHKOHAHO
HayKOBE JIOCJI/DKEHHS 32 TEMOIO «3aKOHOJIaBYE BPETYIIOBAHHS NMPOTUAIT NMCKpUMIiHALIT 3a 03Ha-
KOIO CTaTi Ta CeKCyaJbHUX JIOMaraHb y CEKTOpi Oe3MeKny.

Bracmimok ananmi3y BigmoBime#l pecmoHmeHTIB 3’scyBanocs, mo: 30 % omuTaHuUX HE
3MOIJIH MiATBEPANTH BiICYyTHICTh TEHAEPHOI HEPIBHOCTI B IXHROMY OpraHi; 22 % pecloHACHTIB
HE 3MOTJIM MIATBEPAUTH BiJICYTHICTh PU3UKY JUIsI IPAI[IBHUKIB IXHHOTO OpPraHy CUTYaIlil, KOJIH
KEePIBHHUIITBO POOMIIO 3ayBa)KCHHs, OB’ sI3aHE 31 CTaTEBOIO MpPHUHANCKHICTIO. [Ipu 1iboMy 6 pe-
CIIOHJICHTIB MiATBEPAMIIN, 10 Oy 00’€KTOM CEKCyaJbHOI'O jJOMaraHHsi Ha poOodoMy Miclii,
cepel HUX 2 YOJOBIKH 1 4 XKiHKH.

JocmiKeHHs CBIIYNTD PO HEOOXITHICTH BXKHUTTS JOAATKOBUX 3aXOMdiB, 30KpeMa i Ha
3aKOHO/IaBYOMY PiBHI, OO MPOTHIIT TUCKPUMIHAII] 32 O3HAKOIO CTaTi.

MBC 3pailicHIOE aHaJi3 JUCIMITTIHAPHUX CTATYTIB BiliCBKOBOCIYKOOBIIIB Ta MOJIIEeiCh-
KHX 1 IIpaloe HaJ po3po0Kkoro [HCTpyKIiT 111010 pearyBaHHs Ha BUMAJAKU BUYMHEHHS CEKCyallb-
HUX JIOMaraHb Ha poOOYOMY MicIii.

[Iporec BNpoBa/UKEHHsI T'€HJIEPHOI PIBHOCTI B CeKTOpi Oe3mexn YKpaiHH Mae NEeBHY
cneundiky. 3okpema, nepenq MBC VkpaiHu mocrajo 4uMaio 3aBJaHb LIOAO BIPOBAJKCHHS
TeHJIEPHOTO KOMIIOHEHTY B POOOTY KepiBHHUIITBA, 0COOOBOTO CKIIAAY, CTPYKTYPHHUX HiPO3IiIIiB,
Mici#i Ta omepariii, 3akianiB Bumoi oceityu MBC Ykpainu tormo. [Tutanss iHTerpaiii resaep-
HO OPIEHTOBAHOTO MIAXOAY Ha PI3HUX PIBHSAX 1 B Pi3HUX cepax WHUTTEAISUIBHOCTI Iependadae
HEeOoOX1JIHICTh CTBOPEHHS] YMOB /Il PO3BUTKY Ta BIIPOBAJKCHHS BIAMOBIJHUX I'C€HJIEPHUX KOM-
mereHmin [14].

JKiHKu, AK 1 9OJTOBIKH, MAIOTh MIITHI JiEPCHKI AKOCTI. Uepes CTepPEOTHITH CYCIiTbCTBO
nyxke ix mpumenmrye. Kaxyts: «He BHcoByiics, Oynb CKpOMHOI0, TOO1 HEe TOTpiOHO OyTH TIep-
moto». Taki cTepeoTHITH MOKHA Ha3BaTH CTPYKTYPHHUM HACHIIbCTBOM.

XKinkam He BapTo OosiTHcs OyTH llifepaMu, ajpke B 3BUYAHOMY JKHTTI KOXKHA JKIHKa
— nigep! JXKinku OepyTh y4acTb y OUIBIIOCTI poJieil y CBOEMY XHTTi, BOHHM Kpalli Jiaepu, 00
B HUX OijbIlle BPOJDKCHHX 3[i0HOCTEH ISl TalM-MEHEI)KMEHTY, 100 BCTHTaTH IapajesibHO
pobutn mexinbka cupas. [ImaHyBaHHS ciMEfHOTO OIOMKETY, MIPUHHATTS pIlICHHS MPO Te, 1
1 AIK JKyBaTH CBOIX AiTeH, MIATPUMYBaTH, KOJU BaXXKO, BECTH Ta CIPSIMOBYBATH, IIPU IIEOMY
3apo0OJIATH KOIITH Ta OyayBaTh Kap’epy — I1e Bce GpyHKIii gigepa. [cHye 6e3/114 mpuKIagiB, KOJIH
B CiM’1 TPO€-4ETBEPO IITEH 1 11e HIKOMY HE 3aBa)kae OyayBaTH Kap’epy.

[Torpi6HO TpuMary OanaHc MiXK poOOTOIO Ta BIACHUM KHUTTAM. [IpH 1IbOMY KIIO4OBOIO
CTpaTeri€lo € CIpUSHHS MHUPIIIA ydacTi XKIHOK y TiAHIN mpari depe3 yCBiOMIICHHS BaXJIHU-
BOCTI pO3pOOICHHS 3aX0IiB, sIKi O JOTIOMOTIIH Y3TOKYBAaTH CiMeHHI 000B’SI3KH TIPAIliBHUKIB 3
poboToro.

By/b-sike CycHibCTBO 3alliKaBlieHE B TOMY, 1100 ciM’s, sika HaBiTh ICTOTHO 3MiHMIACS,
MPO/IOBXKYBaja BUKOHYBAaTH CBOIO OCHOBHY (DYHKIIIIO — BIATBOPEHHS Ta BUXOBaHHS JiTeH, 30-
KpeMa IiIr0TOBKY HOBHX YJICHIB CYyCHUIbCTBA i HOBUX YYaCHHUKIB BUpOOHHMUOro mponecy [15].

VYci npaniBHUKH, SIK YOJIOBIKH, TakK 1 )KIHKH, ITOBUHHI MaTH 3MOT'y 3aiiMaTuCsl TpyI0BOIO
TiATBHICTIO, HE 3a3HAIOUN JUCKPHUMIHAIII, TIOB’I3aHOI 3 iIMOBIpHUM KOH(]IIKTOM MiX IXHBOIO
poboToro Ta cCiMeHUMH 000B’ I3KaMHU.

HamioHanbHa MOMITHKA [IOJ0 BUPIIMICHHS i€l MPOOJIEMH Ma€e CIPSIMOBYBATHCS Ha 3a-
Oe3rneueHHs peanbHOT PIBHOCTI MOXKJIMBOCTEH Ta CTaBJICHHS /IO MPAIiBHUKIB (YOJIOBIKIB 1 XKi-
HOK), a TaKOX JI0 IIPalliBHUKIB i3 ciMEHHUMHU 000B’sI3KaMu 1 6€3 HUX.

Be3zymoBHO, TapMOHis — 1€ BIaie MOeTHAHHS MPoeciitHuX i ciMeHuX 000B’s13KiB. [yist
KIHKH, IO MPALIOE B CEKTOPI Oe3MeKkH Ta 00OpOHHU, Ha HALI MOIJIS, BAXJINBUMH ACIEKTaMHU
MiATPUMKH CTab1IBHOTO MICUXOJIOTIYHOTO CTaHy €:

— MiATpUMKA PiHUX (Ha IIbOMY eTalli BaM MOTPiOHO 3alleBHUTH CBOIX PIJAHMX, 10 Balla
npodecisi € KOPUCHOIO JUIsl CYCIIIBCTBA 1 110 BU 3aCTOCOBYETE yCi 3aCO0M BIIacHOT OE3MeKH.
XKinkn, mo maroTh Kap’epHi amOinii, HacmpaBal MOXYThb BHOMpATy JUIIE 3 JBOX BapiaHTIB,
KOJIM #eThesl mpo ixHiX maptHepiB. Lle abo mapTHep, sSIKui iX MO-CHPaBXHBOMY MiJITPUMYE,
a0o0 B3araji KOZHOTO IMapTHEPA;

— IMTHATTS BIACHOT CAaMOOI[IHKH (PO3YMiHHS TOTO, IO BH MOTPiOHI OTOYEHHIO; pO3yMiH-
Hsl TOTO, IO JKIHKa He TipIlie 3a YOJIOBIKa 371aTHAa BUKOHYBATH Ti YM IHIII 3aBJaHHs; moBara 3
00Ky OTOYEHHS, 10 MPAaIIOE B IHIIKNX chepax;

— ropaicTh 3 00Ky AiTeH, 10 iXHs MaTH IpAaIO€ Ha TaKiil mocaii, Ma€e JOCTyI 10 30poi
Ta HOCUTH (GOpMY;
— rapHa (i3uYHa MiATOTOBKA IMOPIBHAHO 31 CBOIMHU OTHONITKAMH, ajpke (i3H9HA ITiIro-
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TOBKA € OCHOBHHM IIpaBWJIOM NepeOyBaHs Ha mocagax y chepi oboponu [16].

JKinka 1 90mOBIK, AKi X04yTh 1 30epertu ciM’io, i mMOOyLyBaTH Kap €py, mepedyBaroTh y
piBHuX ymoBax. OOu/BI 1i cepu camopeanizaiii BUMaraloTh 4acy, Cuj 1 BeJIMue3Hoi poOoTH.
He BinmMoBisiiiTe co0i B MOXKIJIMBOCTI ITOYYBATHCS [IACIMBOIO Ta Peai3oBaHOIO i B Kap'epi, i B
ponuHi.

Jisi [MOCSTHEHHsS NpPHHLMIY 30aJaHCOBAHOCTI MOTPiOHO BpaxyBaTH II'SITh BaXIIHU-
BUX AacCMeKTiB JKHUTTA: 3IOPOB’S, CTOCYHKH, Kap’€pa, CaMOBJIOCKOHAJCHHS, BiIMIOYWHOK.
IIpoanamizyiiTe, 9 1OCTaTHBO yBaru BU MPHUAIIAETE PO3BUTKY BCiX I’ SITH c(hep CBOTO KUTTS?
Uu He po3BUBAETE OJMH aCIEKT 3a paxyHoK iHmux? [lam’sraiite, 0 )KOJEH i3 IUX ACHEKTIB HE
MOBUHEH OyTH O0JIIJICHMM yBaroro, aJike Bci BOHM PIBHOLIHHO Ba)KJIMBI1 JIJIsl BAIIOTO MIACJIUBO-
ro Ta MOBHOILIIHHOTO XUTTA [17].

BucHoBku. OCHOBHI IPUYNHH, IO CIIOHYKAIOTH XKIHKY 0 0OpaHHs BiliCHKOBOT CIIy)OMu:
MOYYTTS COMIaIbHOI 3aXHINEHOCTI; MOCTIHHII 3ap00iTOK; MPOTOBKUTH POAWHHI TPATUIIii; Me-
Iu4YHe 3a0e3MeueHHs; rapaHTOBaHa OIUIayyBaJibHA BiANyCTKA; MOXKIHMBICTH BIALITYBAaTH OCO-
OucTe XKUTTS; 3HANTH Py3iB; peyoBe 3a0e3I1CUCHHSI.

OCHOBHMMHM TIO3UTHBHMMH MOMEHTaMH y BIMCHKOBIH CiIy’k01 JKiHOK, 32 OI[iIHKaMu iX
KOJIET, €: BEJIMKA Ipale3/1aTHICTh; BHYTPIIIHSA CaMOJUCIUILIIHA; BIAMOBIJANBHICTS 32 JOpyYe-
HYy crpaBy; npodecioHaniaM; oM’ SKIIEHHS MOPaJIbHO-TICHXOJIOTTYHOT aTMOC(hepH; 3pOCTaHHS
KYJIBTYpH B3a€MOBITHOCHH MiX BifiCHKOBOCITYKOOBIIIMH Y KOJIEKTHBI.

[TepeBaru reHepHOi piBHOCTI ISl CEKTOPY Oe3mekn: 3a0e3neueHHs penpe3eHTaTHBHO-
ro CKJIaJy B OpraHax CeKkropy Oesreku; e(DeKTHBHICTh y pearyBaHHI Ha NOTpeOM HaceleH-
HsI; HaJIaHHSI TPOMaJISTHaM SIKICHUX Ta PENPE3eHTATUBHUX MOCIHYT; e()EeKTUBHICTH 3a0e31eueH-
Hsl OE3IEKHM YOJIOBIKIB, )KIHOK, IiBUAT 1 XJIOMIIIB; MPOMXYKTHBHICTH YMOB MIpaIlli; MiHIMi3aIlis
mpoOeM 3 TeHACPHOI0 TUCKPUMIHAIIEI0 Ta CEKCYyaIbHUMHU JOMaraHHsIMHU Ha poO0doMy MiCIIi;
3a0e3medeHHs BUINOI MOBipH 3 OOKy HaceleHHs; GOpMyBaHHA HEAMCKPUMIHAIIHHOI KyIbTY-
pu B ceKTopi 6e3MeKu; JOTPUMaHHS MDKHAPOJHUX 1 HAIIOHAIBHUX 3000B’sA3aHb y cdepi yT-
BEPJDKCHHS TeHIEPHOI PIBHOCTI.

[TorpiOHO 1 Hajami BTIIOBATH B )KUTTS Ha 3aKOHO/IaBYOMY PIBHI 3aXO0/ LIOA0 YCYHEHHs
Oy/b-sIKOi AMCKpUMIHALIT Ta MONIMIIECHHS PEYoBOro i iHPpacTpyKTypHOTO 3a0e3MeyeHHs XKi-
HOK 1 90JIOBIKiB B opranax cucremu MBC.
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ABSTRACT

Larysa Martseniuk, Oleksiy Hruzdiev. Woman in the security and defense sector: harmony of
professional and personal life. The author has outlined the main violations of women's rights in Ukraine,
including in the security and defense sector. The author emphasizes that the process of introducing gender
equality in the security sector of Ukraine has certain specifics.

The author has identified the impact of armed conflicts on men and women and the main problematic
issues that arise in the work of women law enforcement officers and affect her "self-concept". The main
problems that occur in the professional environment of law enforcement include the following: service
relationships in the "vertical" and "horizontal", competition between women and men, identity crisis.

The main international documents that enshrine the equal rights of women and men, and areas for
strengthening the role of women in the structure of the Ministry of Internal Affairs are analyzed.

The main problems that cause gender imbalance in military service include: the presence of gender
and corporate stereotypes, insufficient regulation of administrative and living conditions, restrictions on
women's social rights in compliance with current legislation on motherhood and childhood, the prohibition
of certain military professions for women , the lack of equal rights when entering military service at the
stage of choosing education, the limited list of military positions to which women servicemen may be
appointed, the difference in the status positions of servicemen-men and women during the change of
service military service, different order of execution of punishments assigned to female servicemen and
male servicemen.

In order to achieve the principle of work-life balance, the author has recommended to consider five
important aspects of life: health, relationships, career, self-improvement, leisure.

Keywords: gender, gender equality, gender in the system of the Ministry of Internal Affairs, women in
the defense sector, harmony of professional and personal.
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HOPMATHUBHO-ITPABOBE 3ABE3IIEYEHHSA
TA IOPUANYHI IACTABU 3ACTOCYBAHHS IPUMYCY
IMPABOOXOPOHHUMUN OPTAHAMMU YKPAIHHA

V¥ crarTi npoaHai3oBaHO HalllOHAJIbHE 3aKOHOJABCTBO, sIKE OE3I10CEPEHBO CTOCYEThCS HOPMATUB-
HO-TIPaBOBOTO 3a0€3MEUEHHs Ta IOPUANYHUX IIi/ICTaB 3aCTOCYBAHHS NIPUMYCY MPaBOOXOPOHHUMH OpraHaMU
VYkpaiHu. A TakoX BHCBITJICHO MDKHAPOJIHI MPaBOBi aKTH 3 OMNISAAY Ha JOTPUMAHHS MIPaB JFOAWHHU ITiJ] 4ac 3a-
CTOCYBaHHS IPHMYCY BiAMOBITHIMHU OpraHaMH: YU TO (pi3MYHOTO BIUIUBY (CHJIM), YU TO CIICLIaIbHUX 3aC00iB,
Y1 TO BOTHEMaJIbHOI 30poi MOroTiB, 110 HalyacTillle OB s3aHe i3 3aBIAHHIM LIKOAU rpomaasHuHy. OkpeMo
AKIIEHTOBAHO Ha 0COOIMBOCTSIX BIJOMYOI0 PEryIIIOBaHHS IIi€] MPOOIEeMaTHKH.

Knrouogi cnosa: sacmocysanns npumycy, npagose pe2ynioeanhs, npasooxXopoHHI Opeanil, MidCHapoo-
HI NPABOGI HOpMUL, NPABA THOOUHU.

IHocranoBka mpodaemu. [InTaHHS HOPMATHBHO-TIPABOBOTO 3a0C3MEUEHHS 3aCTOCYBAHHS
IPUMYCY [IPAaBOOXOPOHHUMHU OpraHaMH YKpaiHM He MOKHAa OMHHATH IIiJl 4ac aHalli3y IpaBOBiIHO-
CHH, III0 BUHUKAIOTb Yy BiIOBiHIH cdepi. Lle moB’s3aH0 3 THM, 1110 3aCTOCYBaHHS IPUMYCY BiIIOBI]I-
HUMH OpraHaMH: 9 TO (hi3UYHOTO BIUTUBY (CHIIH), YH TO CHELIaJIbHUX 3aC00iB, UM TO BOTHETIAIBHOT
30poi MOroTiB, HalYacTilIe OB sI3aHe 13 3aBAAHHSIM LIKOAW IpoMasiHuHy. Lle, nepeBaskHO, CyTTEBO
3a4irae mpapa Ta iHTepecH 0COOU SIK JIFOMHH, HE3BAXKAFOUH Ha Te, IO L1 JTIOIHHA, TAKOXK, IEPEBayKHO,
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MIPABOIOPYIIHHK. A TIpaBa Ta CBOOOM JIFOAWHH 1 TPOMaSIHUHA HAJICKATh /IO HAMBUINUX IHHOCTEH,
10 OXOPOHSIOTHCS SIK MDKHAPOAHUM TPaBOM, TaK i HAIlIOHAJBHUM 3aKOHOJIABCTBOM Oyib-sIKOi Jiep-
xasu. [Ipo QyHIaMeHTaIBHICTh UX IHHOCTEH K 03HAKY Cy4acHOI IMBLII30BaHO, TyMaHICTHYHOT
CHCTEMH TIpaBa CTBEPIKYIOTh TAKOXK 1 TEOPETUKH Ta (iocodu mpasa [1, ¢. 107].

Boanouac sik MibkHapojHe MpaBo, Tak i HAIlOHAJIbHE 3aKOHOIABCTBOM OY/Ib-SIKOT JAepKaBH
BH3HAE 32 MOJKJIMBE 3aCTOCYBAaHHS 3aX0/1iB IPUMYCY JUIsI 3a0e31edeHHs IPaBOIOPSAIKY Ta Oe3IeKu.
He BunsaTKOM € i Ykpaina, mo B 3axoHi «[Ipo HarionansHy mominiroy» 3akpiiia MOBHOBAKEHHS Ha
3aCTOCYBaHHS BOTHEIANBHOI 3001, CrieniagbHUX 3ac00iB Ta 3aX0/iB (Pi3MIHOTO BILUIUBY, TAKOXK BHU-
3HaJIa 1I¢ 3aCTOCYBaHHsI 3a HEOOX1IHE, IPABOMIPHE 1, HAPEIIITI, SIK TaKe, 1110 3a0X0YYETHCS, OCKIIBKH
BIJINIOBIIa€ IHTEpECaM CyCIiIbCTBA 1 iepxkaB [2, ¢. 12].

3 epiIoro MomIsiy MOXKe CKIIACTUCSI XMOHA TyMKa PO MPsIMY PO301XKHICTH IHTEPECIB JIIOMHH, 3
oIHOTO OOKY, Ta IHCTHTYTIB ICp>KaBHOI BIIAJIU — 3 iHIIOTO. BogHOYAC TYT € BimoOpaskeHHsI CIOKOHBIYHO-
TO IIPOTHUCTOSTHHS Ty OJIITHOTO 1 IPHUBATHOTO 1HTEPECY, SIKE PO3B’SI3YETHCS 32 JOTIOMOTOI0 YHIBEPCAIbHO-
TO MMPUHIIUITY TPOTIOPIIIHOCTI. SIK JOCTIKY€ETHCS Y BIIITOBIAHIHM HAYKOBIH JTiTEpaTypi, 3MIiCT IPUHIIUITY
MPOIOPLIHHOCTI PO3KPHUBAETHCS YEPE3 «CYOITPUHIIUITIY IIPUAATHOCTI, HEOOXIIHOCTI, CIIIBMIPHOCTI, SIKi
TaKOX HA3UBAIOTh KPUTEPISIMU TECTY Ha POITOPLIHHICTS [3, ¢. 51]. CTOCOBHO mpeMeTa HaIoro A0Ci-
JDKEHHS, TO TIPUHIIMIT MPOIOPHIIHOCTI BUMAarae BU3HAYCHHs 3aKOHOM TTOBHOBAKEHb OPTaHiB BJIaIHHUX
Cy0’€KTIB MO0 BTPYYAHHS y TpaBa, CBOOOAM Ta IHTEpecH 00 €KTIiB BIUIMBY Ta CIIIBMIPHOI peai3amil
X TTOBHOBAKEHB 3aJIC)KHO BiJl KOHKPETHUX OOCTAaBHH CIIPaBH, sIKi 3a0e3medrti 6 HeoOXiTHIH OaaHe
MDK 1HTepecaMH BIIaJ, TPOMAJIH, FOPHINIHUX 0CI0 Ta OKPEMHX TPOMAISH.

BinmnosigHo, nepeadadcHi 3aKOHOM, TOOTO HOPMOFO IIPaBa, IOBHOBAYKCHHS OPraHiB BIAIHUX
Cy0’€KTIB 1010 BTPYYaHHS y ITpaBa, CBOOOIH Ta IHTEPECH MPUBATHHUX OCIO 1 3aCTOCYBAHHS 3aXOJIiB
MIPUMYCY — € BUXIIHOIO METO/IOJIOTTYHOIO MTO3MIIEI0 HAMIOTO J0CIIiPKEHHS.

1. Ilpasoee pezymosanns OisIbHOCMI NPABOOXOPOHHUX OpP2aHi6. 3arallbHOBU3HAHO, 1110 HOPMHU
IpaBa — IIe 3arajJbHO000B S3K0BI, (POPMATFHO BH3HAYCHI TPABUIIA TIOBEAIHKH, SIKi BCTAHOBIEHI a00
CaHKIIIOHOBAHI Jep»aBoio Ta 3a0e3medeHi il MPUMYCOBOIO CHIIOKO 1 MICTATBCS Y HOPMATUBHUX aKTax
— oiLiiiHUX TOKYMEHTaX OpraHiB IeP:KaBHOI 3aKOHOIABYO0I 200 BUKOHABYOT B M TPABOTBOPYOIO Xa-
pakrepy. TyT npHHAriiHO TaKOK HArOJIOCUTH, 110 IIPABO ITiJ] IEBHUM KyTOM 30py MOKe OyTH OXapak-
TEpHU30BaHe SIK CUCTEMa HOPM, II0 IMOLIMPIOIOTHCS HA BCI TaKi BUTIA/IKH, 1 BIAMOBIHO 3 SIKUMHU MTOBHHHA
OyIyBaTHCh TIOBEiHKA BCIX 0CI0, 110 TIOTPAMIIA B HOPMATHBHO PEITIAMCHTOBaHY CHUTYalito» [4, . 86].

[IpaBoBe perymoBaHHS MisTEHOCTI IPABOOXOPOHHIX OPTaHiB MIONO0 3aCTOCYBaHHS 3aXOIB IIPHMY-
Cy 3MIHCHIOETHCS TIEBHOIO CHICTEMOIO 3aKOHOZABCTBA, III0 MAE BENMKY KUTHKICTh HOPMATUBHUX aKTIB, SIKi
BIJIPI3HSIOTLCS OIFH BiJ] OJHOTO OararbMa O3HAKaMH: Ha3BOFO, FOPHIMIHOKO CHJIOO, TIOPSIKOM MPHIAHSTTSI
Tomo. L5 crcrema 3aKoHOIABCTBA SIBIIsIE COOOKO iEpapXivuHy cucteMy, 6asyerhes (praomMy He hopMab-
HO) Hacamniepes Ha Koncrurymii Yipainu. 3okpema, 3akoH Ykpainn «IIpo HarionansHy mormiriio» Bu-
3HAYAE, 110 Y CBOIH ISUILHOCTI NOMILIS KepyeTbes KonctuTyniero Ykpainn, MiKHApOIHUMHU JOTOBOPaMH
Vikpainu, 3roma Ha 000B’SI3KOBICTH SIKMX HafaHa BepxoBHOO Pamoro YkpailHu, 1M Ta IHIINMHA 3aKOHAMHI
Vkpainn, axramu [Ipesnnenta Yipaian ta mocranoBamu BepxoBnoi Pamu Vipainu, TpHITHATAME Biji-
nioBiiHO 710 KoHeTuTyii Ta 3akoHiB Ykpainu, akramu Kabinery MiHicTpiB YkpaiHH, a TAKOXK BUAQHUMH
BIJITOBI/THO JI0 HUX akTaMu MiHicTepcTBa BHYTPIILHIX ClipaB YKpaiHH, IHIIMMUA HOPMAaTUBHO-TIPABOBHMH
axramu (cT. 3). 3axoH Ykpainu «[Ipo HamioHanbHy reapaito YkpaiHm» Bu3Havae, mo HarionansHa reap-
Jist YKpalHu y CBOIH TisTbHOCTI KepyeTbes Koncturymiero YkpaiHu, nuM Ta iHIIMMH 3aKOHaMU YKpaiHH,
MDKHApOITHUMI JTOTOBOPaMH YKpaiHH, 3rofa Ha 000B’I3KOBICTH SIKMX HamaHa BepxoHoto Pamoro Yipai-
uy, aktamu [IpesnnenTa Yikpainu i Kabinety MinicTpiB Yikpainu, a TAKoXK BHAAHUMH BIATIOBIZHO JI0 HIX
HOPMAaTHBHO-TIPABOBUMH akTamMu MiHICTepCTBa BHYTPILIHIX CIIpaB YKpaiHH, IHIIMMHA HOPMATHBHO-TIpa-
BOBUMH aKTamu (CT. 4). 3akoH Ykpaiau «[1po JlepkaBHy IPUKOPIOHHY CIyKOy YKpaiHm» BpEry/IbOBYE,
1110 IPABOBOIO OCHOBOIO JIiSUTbHOCTI JlepskaBHOT IPUKOPIOHHOI city>xk0m Ykpainu € Koncruryist Ykpainu,
3axoH Yipaiau «IIpo neprxaBHuiT KOpHOH YKpaiHm», el 3aKoH, iHII 3aKOHHM YKPaTHH, BUJIaHi Ha IX BUKO-
Hauss akth [IpesnnenTa Yrpaian, Kabinety MiHicTpiB Yipailu, a TAKOK Mi>KHAPOIIHI IOTOBOPH YKpaiHH,
3rozia Ha 000B’SI3KOBICTH SIKMX HagaHa BepxorHoto Pamoro Yrpainu (ct. 4).

OCHOBHHMI 3aKOH BCTAHOBIIIOE OCHOBH Ta MOPSIOK B3a€MO/Ii MK COOO0 PI3HOMAHITHHX ra-
Jy3eii mpaBa, B HAIIOMY BHUIAJIKY, 30KpeMa, a/IMiHICTPaTUBHOTO, KPUMiHAJIBHOTO, KPUMIHAIBHO-IIPO-
necyansHoro. Henepeciune 3Hauennst Koncrurynii Ykpainu B 1ili cucteMi BU3HaYaeThes il BepXo-
BEHCTBOM Ta BUIIIOIO IOPUIMYHOIO CHIIOIO (3aKOHHM 1 IHIII ITPaBOBi aKkTH, 110 cynepedars KonctuTymii,
HE MaroTh IOPUANYHOI CHJIN), IPSMOIO JTi€F0, 3aCTOCYBaHHAM Ha BCilf TepuTOpii Kpainu [5].

Cucrema 3aKOHOJABCTBA IIOJ0 3aCTOCYBaHHA HPUMYCy 0a3yeThCs, 30KpeMa, Ha HOpMax
Pozniny 11 Koncturynii Ykpainu [6], siki 3aKpilIrOr0Th OCHOBHI KOHCTUTYLIHHI ITpaBa, CBOOOIH Ta
06OB’SI3KH JFOMHY i IPOMAIHUHA. MIeThes mpo monoskeHHs cr. 27 KoHCTUTYIi: HIXTO He Moe
OyTH cBaBUIBHO 1M030aBiaeHUH XUTTS. OOOB’SI30K JIeprKaBH 3aXHUIATH JKUTTS JIIOMUHU. Takox 1po
OXOpPOHY TIIHOCTI JIFOAWHU CT. 28 KOHCTUTYIIT: HIXTO HE MOXKe OyTH HiIJaHWN KaTyBaHHIO, KOP-
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CTOKOMY, HEJIIOJICBKOMY a00 TakoMy, IO TPHHMXKYE HOTO TiHICTh, HOBOKEHHIO YH ITOKAPAHHIO.
[Monoxenns ct. 29 KonctuTyii BU3HAYAIOTh, [0 KOXKHA JIFOJIMHA Ma€ TIPaBo HA CBOOO/Y Ta 0coOu-
CTy HEIOTOPKAaHHICTh. Tako)k KOKHOMY I'apaHTYEThCSI HEOTOPKAHHICTh KUTJIA, X04a HE BUKITIOUE-
Ha MOJKJIMBICTB Y HEBIAKIQAHAX BHUIAAKAX IIPOHUKHEHHS /10 KHUTJIA YH 10 {HIIOTO BOJIOAIHHS OCO-
0w, 1110 BCTAaHOBIIOETHCS TIostoxkeHHsiMU ¢T. 30 Konetutyii. I, Haperri, nepxkasa odepirae MaifHOBI
[paBa rpOMaJIsiH, 1[0 TaK CaMo Tepe10aYeHO KOHCTUTYIIHHIUMHU OJIOKeHHAMU CT. 41 KonctuTytiii,
Jie BU3HAYEHO, 10 TIPAaBO MIPUBATHOI BJIACHOCTI € HEMOPYIIHHUM.

Bapro Tako BiAMITHTH, IO KOHCTHTYIiHI HOPMHM BCTAQHOBJIIOIOTH MPHHIUIN CHCTEMH
mpaB, CBOOOA i 000B’A3KIB JFOAWHU i TPOMAaJTHUHA, SIKi HEOOXiTHO BPaXOBYBaTH B JisLTBHOCTI Op-
TaHiB BHYTPIIIHIX CIIpaB. A/Ke TpaBa iHAWBIIA TOBUHHI OyTH 3aXHIICHI BiJ CBABUTFHUX il BIa 0
HE3aJIe)KHO BiJl TOTO, 32 3TO/I0K0 UM 03 3roIu TPOMAISH Iis Biiaja 3aiHCHIOeThCS [7, ¢. 145].

[Tpore BapTo moroguTucs i3 IyMKOO, O poib KoHcTuTywil Ykpainu sik mepiojkepesa
npaBa HE 3BOJUTHCS JIO MPSIMOTO PEryJIOBaHHS aJMiHICTPAaTUBHO-NIPABOBHX BinHOCHH. KoHCTH-
TYLiHI HOPMH TTepe0avaloTh BUAAHHSI OKPEMHX 3aKOHIB — JDKEepell aJMiHICTpaTHBHOTO Tpasa [8,
c. 56]. Came BOHHM € MPOBIAHUMHU CEpeEJl aKTiB, SIKUMHU 3AIHCHIOETHCS MPABOBE PETYIIOBAHHS 3a-
CTOCYBaHHS 3aXOAiB MPUMYCY OpraHAMH BHYTPIIIHIX cmpaB. [Ipudomy iX 3HaueHHS B po30ymOBi
MPaBOBOI JIep)KaBU Ma€ MOCTIIHO 3pOCTaTH, OCKUJIBKH MPHHIMIT BEPXOBEHCTBA MpaBa HEMOKJIMBO
3peastizyBaru Oe3 3a0e3MeUeHHs 3aKOHHOCTI (BEPXOBEHCTBA 3aKOHY ). 3aKOHHICTh BHUSIBIISIETHCS, T1€-
penyciM, y CyBOpiil BIAMOBIAHOCTI 3aKOHAM BCIiX IHINIMX HOPMATHUBHHX AaKTIB, SIKi B i€epapxiuHiil
cucTeMi 3aliMaroTh HYDKYI IIa0Ji, OCKIUIBKM camMe 3aKOHHM, He BpaxoByroun KoHCTHTYII, MaloTh
HalBUIy FOpUNYHY cruty. [IppHINT BUIOCTI 3aKOHY MPSIMO He BU3Ha4eHNH B OCHOBHOMY 3aKOHI,
OJTHAK BiH BUIUTMBAE 31 3MICTY 11 OKpeMHUX MoJokeHb. Hampukinas, BiAMOBITHO 10 KOHCTUTYIIIHHNX
TIOJIOXKEHB, 1110 PErYJIIOI0ThH MoBHOBaXkeHHs1 Kabinety MinicTpiB Ykpainu, ypsizy CBOiH TisUTbHOCTI
KkepyeTbest KoHcTuTyi€eto 1 3akoHaMu Ykpainu, akramu [Ipesuaenra Ykpainu Ta BUIAE y Mexax
CBO€T KOMIICTEHIIIT TOCTAHOBH 1 po3mopsykeHHs (4. 3 ct. 113).

3aKoHaMHU PETYITIOI0ThCS HAWOUTBII 3HAYYIII Ta TMPUHIUIIOB] MUTAHHS JEpP>KaBHOTO 1 Cyc-
MUIBHOTO XWTTA, IX HOPMH CTaHOBISTH CEPIEBHHY, (pyHIaMEHT (OpPMYyBaHHS 1 PO3BUTKY IHIINX
MIPaBOBUX HOPM. 3 omrsiay Ha 3MicT 4. 2 cT. 19 Koncturymii Ykpainu, 3akoHu YKpaiHi € OCHOBHIM
BHJIOM HOpMaTHBHOTO akTa (rmicyist KoHCTUTYIIT), SIKUM MaroTh KepyBaTHCs Y CBOTH JIsUIBHOCTI Op-
raHu jAepkaBHOI Biaau. Harosomnryroun Ha 3Ha4€HHI 3aKOHY B CHCTEMI IIPABOBOTO PETYIIOBAHHS,
HEeoOXiZIHO MaTH Ha yBa3i, 110 TEPMIH «3aKOH» Y [ILOMY pa3i BXKHUBAETHCS SIK y3aralbHIOIUE ITOHST-
Ts1. BrciiB «3akoHamu YKpaiHm» HE0OXiTHO PO3YMITH Y IIUPOKOMY CEHCI, TOOTO SIK CHCTEMY yCiX
HasSBHUX IOPUANYHHUX aKTiB. Y 1HIIOMY pasi Ie 03Ha4ajo O, o MOcagoBi i CIy>k00Bi 0codu Mo-
JKyTh TIOPYIIYBaTH BUMOTH OO BIACHOT KOMITETEHIII1, C(hOPMYIFOBaHI, CKa)KiMO, Y TTiA3aKOHHUX
OPUINYHUX aKTaX, HApUKIaa y mocraHoBax Kabinery MinictpiB Ykpaiunu [9, c. 69].

J171st paBOBOTO PETYJIIOBAHHS JiSUTBHOCTI IIPAaBOOXOPOHHUX OPraHiB 11010 3aCTOCYBAHHS CUITH
MEpIIOYEProBe 3HaYEeHHs! MalOTh HOPMaTHBHI akTh BepxoBHoi Pajgu Ykpainu, 1o mijnasarorh i mo-
HSITTS «3aKOHY». HIMU BCTaHOBITIOETHCSI TEBHE KOJIO CITY>KOOBHX 0Ci0, sIKi MalOTh ITPABO 3aCTOCOBYBATH
3axou (pi3MIHOTO MPUMYCY (BOTHETIANTBHY 30POI0, CTICIiabHI 3aC00H Ta 3aX0IH (Hi3MYHOTO BILTUBY) 3
METOO TiATpIMaHH: npaBonopsaky. Lle 3akorn Yipainu «IIpo Hamionansay nomimitoy, «IIpo Hari-
OHAJIBHY TBapfito Ykpainny, «I[Ipo monepenne yB’si3aeHHs», «IIpo Cayx0y Oe3nekn Yipainmy», «IIpo
JlepxaBHy NPUKOPIOHHY Ciy:k0y Ykpainny», «[Ipo onepariBHO-pO3MIyKOBY AisUIbHICTEY, «IIpo Jlep-
»KaBHe Oropo posciimyBanby, «I1po BilicekoBy ciryx0y npaBonopsiaky y 30poiinnx Cuinax YipaiHm.
Kpim Toro, Bka3aHi ITOBHOBa)KeHHST HaJal0ThCsl KprMiHATEHO-BUKOHABYMM KOZIEKCOM YKpaiHH.

Tpeba 3a3HauNTH, 10 Ha PiBHI 3aKOHIB YKpaiHU MPaBOBI MiJCTaBU 3aCTOCYBAHHS MPUMYCY
MIpalliBHUKAMH [IPABOOXOPOHHUX OPTaHiB 3aKPiIUIEH] B TiMOTE3aX HOPM TUTBKH OKPEMHX HOpMa-
THBHUX akTiB — 11e 3akonu Ykpainu «I1po Hamionansry nomimito», «IIpo HarionansHy reapairoy,
«IIpo nonepenHe yB’s3ueHHs», «IIpo BiiickkoBy ciyx0y mpaBomnopsinky y 30poitnnx Cunax Yipa-
iHu» a Takox KpuMiHaIbHO-BUKOHABYMM KOZIEKCOM YKpainu. HeszBakarouw Ha Te, 110 11l 3aKOHH
6araro B yoMy ITOTpeOyIOTh B3aEMHOI Y3rOPKEHOCTI, BOHH, B OCHOBHOMY, JOCHTB ITOBHO 3aKPiIHIIH
MTOBHOBKCHHS TIPAI[iBHUKIB IIPABOOXOPOHHUX OPTaHiB, Y TOMY YHCI B 3a3Ha4YCHIN cdepi, o 103-
BOJISIE IPABOOXOPOHIISIM BUKOHYBATH CBOI (PyHKIIIT 3 OXOPOHH TPOMAJICHKOTO MOPSIIKY, BUKOHAHHS
PEKMMHUX 3aX0/1iB Y MICIISIX 11030aBISHHS BOJI Ta MOMEPETHHOr0 yB  si3HeHHs1. TOOTO peryaroBaHHs
MMOBHOBAXCHb MO0 3aCTOCYBAHHSI 3aX0/1iB (DI3HUHOIO MPUMYCY 3IIHCHIOETHCSI BUKJIFOYHO 200 Tie-
PEeBaKHO BKa3aHMMHU 3aKoHaMu. Pernta x 3akoHIB, X04a 1 HIal0Th NIPaBO MPalliBHUKAM IIPaBOOXO0-
POHHHX OpTaHiB 3aCTOCOBYBAaTH CHITY, € TAKMMH, 1[0 MICTAThH OJaHKETHI HOPMHU, SIKi JJIS1 3°SICyBaHHSI
MPAaBOBUX MiJICTAB I[LOT0 3aCTOCYBAHHS BiJICHJIAIOTH JI0 BUINE3a3HAYEHNX TPHOX HOPMATHBHUX aK-
TiB, IepeBakHO 10 3akonHy «IIpo HamioHansHy momimiroy.

SIK CTBEp/IKYETHCS Yy CHEialibHIN JTiTeparypi, Jisl OUIBIIOCTI CyYacHHUX JIep)KaB XapakTep-
HOIO € HasIBHICTB JIBOX PIBHIB MPAaBOBOIO PEryJrOBaHHs: 1) 3aKOHOAABYOrO Ta 2) iHIIOrO HOpMa-
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TUBHOTO, BKJIFOYHO 3 BHYTPIilIHBOBiZOMYMM [2, c. 13]. Lle TBep/keHHSI 3aCTOCOBHE 1 J10 TPaBOBOT
cucremu Ykpainu. [1i3akoHHI IOpHINYHI aKTH BiJPi3HAIOTHCS Bijl 3aKOHIB MacIITaboM Aii, 0CKiIb-
KU iX TPeIMET PEeryIIOBaHHS BY)KIHIA, Hi’K MacmTad Aii 3aKoHiB. 3BICHO, II€ € HACHIKOM TOTO, 10
MIPEeIMET PeryarOBaHHA MiI3aKOHHNUX IOPHINYHUX aKTiB 0OMEKeHIH (QYHKIIIMHU Cy0’ €KTiB myOmid-
TiB IyOIIYHOT aJIMIHICTpALil BOHU Majlo YMM BiJPI3HSIOTHCS BiJl aKTIiB, IPUUHITHX MapIaMeHTOM
[9, c. 93]. B ropuanuHiii siteparypi BUpOOIEHO MOHSATTS MOX1HOI HOPMOTBOPYOCTI, SIKE O3HAUaE,
110 O/JJHI HOPMATHBHI IIPUITUCH 3YMOBIIIOIOTHCS 1HIIIMMH, SIK TPABHUIIO, 3aKOHOAABIMMH TIPUITHCAMH,
PO3KPHBAIOTH iX 3MicT. [IpaBoBe perymroBaHHs BiIHOCHH IIOAO 3aCTOCYBAHHS IPUMYCY 3iHCHIO-
€THCS TIEPEBAKHO 3aKOHAMH 1 Ty’Ke PiIKO MiA3aKOHHUMH aKTaMU.

TyT Takox BapTo HAaraaTH, 10 paHille BIUIMB IIaBH JIeP’KaBH Ha BEPTUKAIIb OPraHiB BUKO-
HaBuoi Bi1aau OyB OLIBII CyTTEBUM, TOMY BiH BHJIaBaB yKa3H i Ti, 1110 CTOCYBAJIMCS TPABOOXOPOH-
HUX OpPTaHiB i HABITH 3aCTOCYBAHHS 3aXO/iB MIPUMYCY HUMH. 30Kpema, cepen akTiB [Ipesnnenra,
SIKI MaJIM 3HAYCHHS JUIS NIPaBOBOTO PETYIIOBAHHS AiISUTBHOCTI MPABOOXOPOHHHMX OPTaHiB MIONO
3aCTOCYBaHHS IIPUMYCOBHUX 3aX0/liB, MOJKHA Ha3BaTH « TMMUYacoOBHUil CTaTyT rapHi30HHOI Ta Bap-
ToBO{ cryk0 36poitanx Cun Yipaiam» (. 197-200), 3arBepmkenuii Yka3zom [Ipesnnenta Ykpa-
TaM Big 7 skoBTHS 1993 p., B IKOMY BCTaHOBIIIOIOTHCS TMicTaBH (MPaBoBi Ta (PaKTHYHI), a TAKOK
MOPSIIOK 3aCTOCYBAHHS CHJIU BIHCHKOBOCTY)OO0BIIMHU, «IIpo 101aTKOBI 3aX0/TH IIIOA0 3MIITHCHHSI
3aKOHHOCTI Ta NPaBOINOPsAKY B YKpaiHi» (1. 1), 110 peryioBaB MUTaHHS OXOPOHHU NMPHUMIIIEHb Ta
rapaHTyBaHHSI 0COOMCTOT Oe3neKyn MpaliBHUKIB IIPaBOOXOPOHHUX OpraHis, « KoMIuiekcHa 1iiabo-
Ba porpama 00poTs0H 3i 3709rHHICTIO HA 1996-2000 pokmy», 3aTBepkeHa yka3oM [IpesnaeHTa
VYkpainu Big 17 Bepecus 1996 p.

OpnHak, Ha HaNly AYMKY, BUXOASYH i3 PI3HOTO PiBHS MPABOBOTO PETYITIOBAHHS Ta MpPHU3HA-
YEHHsI aKTiB MPaBOBI MIJICTABU 3aCTOCYBAHHS 3aXOJIiB MPHUMYCY BCTAHOBIIOIOTHCS Ii/I3aKOHHUMH
HOpMaTUBHUMHU akTamu. Lle, ogHo3HauHO, MpeporarrBa 3akoHiB. ToMy TX 3HaUCHHS 3MEHIIMIIOCS.

Ha crorozni ypsin YkpaiHu Takox 4acTKOBO Oepe ydacTs y popMyBaHHI HOpMaTUBHOI 0a3u 3
MTUTaHb 3aCTOCYBaHHS MPABOOXOPOHHUMH OpraHAMHM 3aXOJiB aJIMiHICTPAaTHBHOTO MPUMYCY. 30Kpe-
Ma, IIe 3aTBepKeHni moctanoBoro Kabinery MinictpiB Ykpaini Ilepernik cremianpHIX 3ac00iB,
110 3aCTOCOBYIOTHCS BifiCbKOBOCITYk00BIsIMH HarioHanbHOT rBap/ail mij yac BUKOHAHHS CITyk00-
BUX 3aBlaHb, [IpaBuia 3acTocyBaHHs clielialbHUX 3aco0iB BilicbKoBOCTy)O0BIsiME Harionans-
HOI TBapAii miJ1 yac BUKOHAHHS CIIy)KOOBUX 3aBJlaHb. Y HUX BCTAHOBIIOETHCS €MHUM 17151 YKpaiHH
BUYEPITHUH TIEPETiK 3a3HaYeHUX 3ac00iB, JO3BOJIECHHUX JI0 3aCTOCYBAHHS BICHKOBOCITYKOOBISIMH
HamionansHoi rBapaii, 1eTaabHO BU3HAYAETHCS MPOIECyaTbHUH HOPAJOK IIbOTO 3aCTOCYBAHHS.

LikaBM B 1IbOMY KOHTEKCTi € ITi/{3aKOHHUH akT BuImoi paam mpaBocymis IIog0 3aTBep-
moxenns [Tonoxenust mpo Ciyx0y cynoBoi oxoponu [10], sIkHM BH3HAYEHO TMOBHOBAYKEHHSI BiJl-
MOBIJTHOTO OpraHy CTOCOBHO HiITPUMAaHHs I'POMaJChbKOTO MOPSIKY B CY/l, IPUIMHEHHS MPOSIBIB
HEIIOBAaru JI0 Cy/y, a TAKOK OXOPOHY ITPUMIILIEHb CYJy, OPraHiB Ta yCTAaHOB CHUCTEMH IPaBOCY/Is,
BHUKOHAHHS (PYHKIIIH 10710 Jep>KaBHOTO 3a0e3MEUCHHS 0COOMCTOT OS3MEeKH CYUIIB Ta YWICHIB IXHIX
ciMeil, palliBHUKIB Cy/Iy, 3a0e3MedeHHs Y CyAl Oe3MeKH YIaCHUKIB CYZJ0BOTO MPOIIECY TOIIIO.

Hesennka KiTBbKICTh IPaBOBUX HOPM, SIKi PETYTIOIOTH JisUTBHICTD TPABOOXOPOHHUX OPTaHiB
I0/I0 3aCTOCYBAHHS 3aXO/(iB MPUMYCY, MICTHUTLCS y BIZIOMYMX HOPMATHBHHUX aKTaX, 30Kpema, aK-
Tax MiHicTepcTBa BHYTPIIIHIX cripaB YKpaiHu, AJMiHICTpalii Jep>kaBHOT IPUKOPIOHHOT CITyKOH
VYkpaiuu. Hanpuknan, [HcTpykiis po 3acTocyBaHHs 30poi, 00HOBOT TEXHIKH, 030pOEHHS KOpaOIIiB
(xarepiB), JTiTaKiB 1 BEpTONBOTIB JlepaBHOI MPUKOPJOHHOI CITyk0H YKpaiHu, 3aTBep/KeHa HaKa-
30M aaminicTpanii Jepsxkopmorcmyxou [11].

2. Ocobnusocmi 8i0omu020 npasogozo pezynoganta. IIpodaeMu BioMYIOro mpaBoBOTO PETy-
JIFOBaHHS BYKE TPUBAJIMI Yac € MpeJIMETOM MUJIbHOI yBaru MPEACTaBHUKIB PI3HUX raily3ei mpaBoBOl
Hayku. Haifuacrinie 11 akTé ofepXKyroTh KpUTHYHI BiAryku. [IpeicTaBHUKH KpaifHOTO HEraTHBHOTO
CTaBJICHHS JI0 BIJJOMYMX aKTiB B3arajii He BBa)KAIOTh X JPKEpEIaMHM IIpaBa, IMPHHHU3IMBO HA3UBAIO-
Y1 «OIOPOKPATHYHIM 3BHYAEBUM TIPABOM», SIKE HE TIepe10adeHo 1 He CaHKI[IOHOBaHO 3aKOHOM [12,
c. 217]. Tomy nnToMa Bara BiJIoM40T0 ITPABOBOTO PETYIIOBaHHS, & TUM OLIBIIIE CTOCOBHO MMUTAHb IPa-
BOBOTO PETYIIOBAHHS 3aCTOCYBAaHHA MIPUMYCY, 3MEHIITY€eThCs. 3akoHU «[Ipo HaIlioHATBHY OO,
«IIpo monepente yB’si3HeHH:», «[Ipo BilichbkoBy cimy:x0y mpaBomnopsky y 30poitaux Cumax Yipa-
THU» BU3HAYAIOTH MOPSIJIOK T4 YMOBH 3aCTOCYBaHHS IIPUMYCY ITPABOOXOPOHHUMH OpraHaMH, a ITiji-
3aKOHHI aKTH BU3HAYalOTh KOJIO CY0’€KTIB y MOJIOKEHHSIX ITPO TOM YM IHIIMK OpraH Ta cTaryTax, siKi
Ha/IiJIeH] BiJIITOBITHUMH ITOBHOBaYXEHHSMH. TOMY MOKHA TIOTOIMTHCS 3 JIyMKOIO, IO CaMe B KOHKpe-
TH3aIlii IpoIleCyalTbHO 3HAYYIIHX Jil 1 MoJIsrae 3HaYCHHS BiIOMYOTO perymoBaHHs [ 13, c. 45-46].

CTOCOBHO X CaHKIIIOHYBaHHS BiJOMYOI MPaBOTBOPYOCTi, To B 3akoHi «[Ipo Harionansry
nominito» (ct. 3), «IIpo Hamionansny reapairo Yipainm» (ct. 4) akru MiHicTepcTBa BHYTPILITHIX
cnpaB YKpaiHM NpsIMO Ha3BaHI cepejl IHIIMX aKTiB, sIKi € MPaBOBOK OCHOBOIO JisibHOCTI Hario-
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HaNbHOT moitii, HarrionansHoi rBapaii Ykpainu Tomo. 3BicHO, I1i aKTH € TiI3aKOHHAMH 1 TOBHHHI
BiJIMOBiIaTH BCIM HOPMATUBHHIM aKTaM, SIKi MalOTh BUILY IOPUIMIHY CIITY.

MiHICTepCTBOM BHYTPILIIHIX CTpaB YKpaiHW SIK CaMOCTIHHO, TakK i pa3oM 3 iHIIUMH BiJIOM-
CTBaMH, OBHMHHA NIPOBOJIMTHUCH 1 IIPOBOJIUTHCS TIEBHA HOPMOTBOpPYA pOOOTA IIO/I0 BU3HAYCHHS Came
TOPSIZIKY 3aCTOCYBaHHSI CHJIM MPALliBHUKaMH ITPABOOXOPOHHHMX ITi/IBIIOMYMX OpraHiB. Y 3a3HaueHii
cdepi BaykIIMBE 3HAUCHHsI MalOTh Taki HOpMaTuBHi akTy: [IpaBuiia BHYTPIIIHBOTO PO3MOPSAKY B 130-
JSATOpaX TUMYACOBOTO TPUMAHHS OpraHiB BHYTPIIIHIX CIpaB YKpaiHu, 3aTBepakeH] Hakazom MBC
Bixg 02.12.2008 p.; HcTpyxmis Ipo opraHi3auiIo CITy»k00BO1 HisTTBHOCTI TOIIIii OXOPOHH 3 MMUTAaHb
3a0e3MeueHHst d)1314qH01 OXOPOHH 00’ €KTiB, 3aTBEP/KeHA HAKA30M MBC Binx 07.07.2017 p.; IncTpyk-
1is 3 Oprauizarii 1isuIbHOCTI YeproBoi cny>I<614 oprasiB (miapo3niniB) HanionansHoi nosmitii Ykpainu,
3arBepkeHa HakazoM MBC Vkpainu Bix 23.05.2017 p.; Inctpykuist 3 opraHizanii KOHBOIOBaHHSI Ta
TPUMaHHS B CyJiaX OOBUHYBaYEHHX (ITiJICY/IHHX ), 3aCY/DKCHUX 32 BUMOTOIO CY/IiB, 3aTBEp/IXKEHA CITiJIb-
HuUM Hakazom MBC, MinicrepctBoM foctutii Yikpainu, Bepxosamm Cymom Ykpainu, Bummm cre-
[iaTi30BaHUM CyZIOM YKpaiH{ 3 pO3IIALY IMBUTPHAX 1 KPUMiHAIBHUX CIIPaB, Jlep’KaBHOIO CYTOBOIO
aZMiHicTpartiero Ykpaiau, [ eHepabHOI0 POKYpaTyporo YKpainu; [HCTpyKITist Tpo MOpsI0K TPUMAaH-
Hsl 0CI0 y clieniajibHO BiJIBEICHUX MICISIX JUISi THMYAacOBOTO TPUMaHHs (i30J11TOpax THMYacOBOTO
TpumanHs) Ciryx0Ou Oe3nekn Ykpainu, 3arBep/pkeHa Hakazam CBY Bix 26.07.2008 poky.

OpHax ci1iJ] 3a3Ha4MTH, 110 Y HOPMOTBOPUIH JIsITBHOCTI IEHTPaJIbHUX OpraHiB BUKOHABYO] Bia-
7L, B TOMY 4mcii i MiHicTepcTBa BHYTpilHIX cripaB Ta Cory»kOu Oe3rmek YKpaiHu, He BCTAaHOBIIOOTHCS
Ta HE MOJKYTh BCTAHOBIIOBATHCS MIPABOBI ITi/ICTABU 3aCTOCYBAaHHS IIPUMYCY MPalliBHUKAMHU TIPABOOXO-
poHHMX oprasiB. [IpaBoBi MiICTaBK 3aCTOCYBAHHS MIPUMYCOBHX 3aXO0/liB BPETYJILOBaHI Ha PiBHI 3aKOHIB
Ta HE € BIJIOMYOIO TPEPOraTHBOKO KOHOTO MiHICTEpCTBa YH 1HIIOTO OpraHy BUKOHABYOI BIIA]IH.

[TpaBoBy OCHOBY JUSTBHOCTI TMPABOOXOPOHHHX opramB SIK 3a3Ha4eHo B CT. 4 3axoHy «IIpo
HalliOHAJIbHY IIOJIII0», CTAHOBIISITH TaKOX Ml)KHapOI[Hl HpaBOBl aKTH, paTI/I(l)lKOBaHl y BCTaHOBJIE-
HOMY TIOPSIZIKY. AJDKE B3a€EMOBITHOCHHHU Yy cepax MisTIbHOCTI MOMIM{ 3 BiAMOBIIHUMH OpraHaMu
IHIINX JepkaB Ta MDKHAPOTHUMHI OPTaHi3allisiMHA 0a3yIOThCS Ha MDKHAPOTHHUX JIOTOBOPAX, a TAKOXK
Ha yCTaHOBYMX aKTax Ta MpaBHJIaX MDKHAPOIHHUX OpraHi3alliid, WwieHOM sSKuX € Ykpaina. [TomiOHa
HOpMa MICTHThCSI TakoXK y 3akoHi Ykpainu «IIpo JleprkaBHy MPUKOPIOHHY CITyO0y», /16 BU3HAYCHO,
1110 PaBOBOIO OCHOBOIO JisIIbHOCTI J{eprkaBHOT IPUKOPAOHHOT City»k0M YKpaiHU € TaKoXK MIKHApOA-
Hi JoroBOpy YKpaiHu, 3rojia Ha 000B’sI3KOBICTb SIKMX HaJaHa BepxoBHoro Panoro Ykpainu (ct. 4).

3axoH Ykpainu «I1po Mi>kHApOaHI JOTOBOpH YKpaiHmy» [ 14], B sKOMy 3a3HAUCHO, IO «IAHHI
MDKHapOAHI JOTOBOpH YKpaiHu, 3rofla Ha 000B’I3KOBICTh SIKMX HanaHa BepxoBHoro Pamgoro Vipai-
HH, € YACTHHOIO HALlIOHAJILHOTO 3aKOHO/IaBCTBA 1 3aCTOCOBYIOTLCSI y OPAKY, Epe10aueHOMY ISt
HOPM HalliOHaJIBbHOTO 3aKoHO/aBcTBa» (CT. 19). Takoxk cTOCOBHO BUKOHAHHS MTOJIOKEHb YHHHUX J10-
TOBOPIB, TO LIeH K€ 3aKOH PErIaMEeHTYE, 110 «MIHICTEpPCTBA Ta 1HII IIEHTPAIbHI OPraHi BUKOHABYOT
Bianu, Paga minictpie ABToHOMHOI PecrryOniku Kpum, iHII Opranu gep:kaBHOL BIaIH, 10 BiTaHHS
SIKMX BiJTHECEHI IMMTaHHS, 110 PETyIIOI0THCS MKHAPOAHUMH JIOTOBOpaMH YKpaiHH, 3a0e3MeuyIoTh
JOTPUMAaHHS 1| BUKOHAHHS 3000B’I3aHb, B3SITHUX 32 MIKHAPOTHIMH JOTOBOPAMH YKpaiHH, CTEXKaTh
3a 3MIMCHEHHSM TIPaB, K1 BUIUIMBAIOTH 3 TAKUX JOTOBOPIB JUIsl YKpaiHH, 1 32 BAKOHAHHSM 1HIIMMH
CTOpOHAMHM MDKHAPOJHUX J0Tr0BOpiB YkpaiHu iXHiX 3000B’s13aHb» (cT. 16). {i1st Toro mod HopmH,
BCTAHOBJICHI JKepellaMi MDKHApPOIHOTO MpaBa, BUKJIMKAIM BITHOCHHH, Cy0’€KTaMM SIKUX Oyiu O
OpraHHM Jiep>KaBH, 110Ca 0Bl 0COOM, TPOMAJISIHH, IX Mae OyTH IepeBeIeHO B HOPMHU BHYTPIIIHBOTO
TIpaBa, JJIsl Y0r0 BUKOPUCTOBYETHCS clienn(iuHui MeToa TpaHchopmartii.

Cepen 3a3Ha9€HOI KaTeropii NpaBOBUX JOKyMEHTIB OCOOIHMBE MiCIIe MAIOTh MiXKHAPOIHO-TIPa-
BOBI aKTH 3 TUTaHb 3aXHUCTY CBITOBOIO CITIIBHOTOK OCHOBHHUX IIPaB JIFOIUHM, i TITHOCTI, a came: 3a-
rajbHa JieKiapartis npas sogunu: [puiinsto pesomoriero 217 A (I1I) 'enepansroi Acambnei OOH
Bzt 10 rpynnst 1948 p., MibkHapoaHUI MaKT PO eKOHOMIYHI, COLiajbHI 1 KyIbTypHi rpasa: [IpuitnsiTo
pesomomniero 2200 A (XXI) I'enepanbhoi Acambnei OOH Bij 16 rpynus 1966 p., Mi>kHapoaHUid nakTt
PO TPOMAJITHCHKI 1 ToiTigHi mpasa: [Ipuiiasro pesomromieto 2200 A (XXI) I'ernepanpraoi AcamoOrrei
OOH Bix 16 rpymas 1966 p., Konsenttis npo npasa autaau: [puitasaTo pesomromiero 44/25 ['enepans-
Hoi Acambitei OOH 20 nucromana 1989 p., Ilapusbka xapTist 1y HoBo1 €Bporu: [IpuitHsTo pe3osro-
iero 45/859 I'enepanbHoi Acam6nei OOH Bix 21 nucronana 1990 p.; KoHBEHIist mpoTH KaTyBaHb
Ta IHIIUX YKOPCTOKUX, HEJFOACHKUX a00 NMPHHWKYIOUHMX T'iJHICTH BHJIB NOBOJDKEHHS 1 TIOKApaHHS:
[pwuitnsro pesomoniero 39/46 I'enepanbroi Acam6nei OOH Big 10 rpyans 1984 p.

OxpiM HaBeNCHWX MIKHAPOMHHUX aKTiB, Y CBOIH MISUTEHOCTI MPAIliBHUKH MPABOOXOPOHHIX
OpTraHiB MOBHHHI BPaXxOBYBaTH HOPMH-TIPHHIIUIN 3 TITaHb MPO(deciifHOl MOBEMIHKH Ti/T 9ac BHKO-
HaAHHS [TPaBOOXOPOHHKX (GyHKIiN. Hanpukinam, €Bponeliceki neHiTeniiapai [Ipasuia: Pekomenaartis
NeR (87) 3: 3arBepmxena Komiterom minicTpiB 12 mrororo 1987 p.; 3Bij NpUHIMIIB 3aXHUCTy YCIX
0Ci0, SIKMX TiJUIaHO 3aTPHUMAaHHIO a00 yB’S3HCHHIO B Oyib-skii Qopmi: [IpHiAHATO pe3oroLiero
43/173 I'enepansHoi Acambiiei OOH Bin 9 rpynust 1988 p.; OCHOBHI NIPUHIUIN 3aCTOCYBaHHS CHIIN
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1 BOTHETaNbHOT 30poi OCaJOBUMHU 0CO0aMH T10 MiATPUMAHHIO MpaBonopsiky: [IpuifHsaTo pesomnto-
uiero VIII Korrpecy OOH 1o momnepe;ykeHHIO 3T09MHHOCTI Ta MMOBOPKEHHIO 3 IPABOMOPYITHIKAMH
Bix 7 BepecHs 1990 p., OCHOBHI NPUHIKIIK HOBOKECHHS 3 B’ si3HsAMHE: [IpuitHsaTo pe3osorieto 45/111
I'enepanbHoi Acam6nei OOH Bix 14 rpymaus 1990 p.; [paBuina Opraunizauii O6’ennanux Hauii, mio
CTOCYIOTBCSl 3aXHCTY HETIOBHOIITHIX, 11030aBiaeHUX BoJIi: 3arBep/pkeHi pesomouieto 45/113 Tene-
panbHoi Acam6iei OOH Bix 14 rpymuas 1990 p., MiHiMauibHI CTaHIapTHI MPpaBHUiIa HOBOJDKEHHS 3
B si3asMu: [Ipuitasro pesomornieto EKOCOP 663 C 1 (XXIV) Bix 31 mumast 1957 p. 3 JONOBHEHHSIM
pesomoniero EKOCOP 2076 (LXII) Bix 18 tpaBus 1977 p.; Komeke moBemiHK# MOCag0BHX 0Ci0 3 Mmij-
TPUMaHHS IPABOIIOPSIIKY, 3aTBEpIKEeHOr0 pesomoriero 34/169 I'enepansaoi Acambiei OOH Bix 17
rpyasst 1979 p.; lpuHIMOM MEAMYHOT €TUKH, SIKI CTOCYIOTBCS POITi TIPAIIIBHUKIB OXOPOHHU 3/10POB’s1,
0COOJIMBO JIKapiB, Y 3aXKCTI yB SI3HEHUX a00 3aTpHMMaHUX OCi0 Bijl KaTyBaHb Ta IHIIHMX KOPCTOKHX,
HEJIFOACBKUX a00 TakWX, IO IPHUHIKYIOTH TiHICT, BUAIB MOBOKEHHS 1 MokapaHHs: [IpuitHsaTo
pesomrontiero 37/194 T'enepamsHoi Acam6nei OOH Bin 18 rpymus 1982 p.; MiHiManbHI cTaHIapTHI
npasmia Oprarizanii O6’eqaannx Hartiif, ski CTOCYIOTBCS BiIIIPaBICHHS MPABOCYIAS OO0 HEMO-
BHOJIITHIX: 3arBepmkeHo pesosmoriero 40/33 T'enepansaoi Acambdiei OOH Bix 29 nucromana 1985 p.

Jlo MbKHApOJHUX MPABOBHX aKTiB, SKI MAIOTh 3HAYECHHS T11]] Yac 3aCTOCYBAHHS 3aX0/IIB NIPH-
MYCy HpaliBHUKaM{ IPaBOOXOPOHHUX OPraHiB TAKOK MOXKHA BIJHECTH MDKHApPOAHI JOKYMEHTH
3 IIMTaHb JUIIOMATHYHMX BiJIHOCHH Ta IMyHITETIB IUIUIOMATHYHHUX areHTIiB, B SKUX BCTAHOBIIIO-
€ThCSI 0COONMBUIT TIPABOBHI CTaTyC TEPUTOPIH, TPAHCIIOPTHUX 3ac00iB Ta (Ppi3MUHUX OCi0, a came:
KonBentiis mpo npusinei Ta imyHiTetn Opranizanii O6’eqrannx Hami# Bix 13 arotoro 1946 p.; Bi-
neHcbka KoHBEHIIis Mpo AWIIIOMaTHYHI BiiHOCHHY Bif 18 kBiTHS 1961 p.; ['eHepanbHa yrona mpo
nipuBinei Ta imyHitetn Panu €Bporu Bix 2 BepecHs 1949 p. ta [Iporokon no ['eHepanbHOl yroau
npo npuBiei Ta imynitern Pagu €Bponu Bix 6 smcronana 1952 p.

[Tix yac BU3HAYEHHS Ta JOCIIJUKEHHS HOPMAaTUBHO-IIPABOBOI OCHOBH 3aCTOCYBaHHS IpH-
MYCy IPaBOOXOPOHHUMH OpraHaMu Tpeda TaKoK TOPKHYTHUCS MTUTAHHS I'ally3eBOi MPUHAIECKHOCTI
BIJIMIOBITHIX HOPM. 3arajbHOBIIOMO, 10 OyIb-siKa MpaBOMipHA MOBEIHKA BiAMOBIIHO O CBOET
FOPUINYHOT GOPMH MOAIISETHCS HA ASKIIbKa TPYII, a caMe: 31HCHEHHsI 0C00010 CBOTO IOPUIMYHO-
TO NpaBa, BUKOPUCTAHHS IOPUANYHOI CBOOO/IH, 3aXHCT 3aKOHHUX IHTEPECiB, BAKOHAHHS FOPHINY-
HOro 3000B’s13aHHS 200 FOPHIHIHOTO 000B’s13Ky. 3aJIeXKHO BiJI rayry3eBoi pernaMeHTauﬁ 3a3Haye-
Hi BYNHKHM MOKHA ITOJUIMTH Ha Bi Tpynu: 1) obcTaBuHy, nepeadadeHi KpUMiHAIBHAM KOIIEKCOM
(reoOxigHa 000pOHA, KpaiHs HEOOXITHICTS 1 3aTPUMaHHs 3TIOYHHIA); 2) 00CTaBUHM, ITependadeHi
IHITMM 3aKOHOAABCTBOM (PI3HOMAaHITHI BHIM 3[iHCHEHHS IIpaBa, BUKOHAHHS IPAaBOBHX OOOB’s3-
KiB 1 BAKOHAHHS CITy)00BOT0 000B’s13KY) [15, ¢. 47]. B IbOMy KOHTEKCTi y CriemialbHili HayKOBiH
JITEepaTypi MO0 3aCTOCYBAHHS IPUMYCY IPABOOXOPOHHUMH OpraHaMu HE Ma€ €HOCTI JYMOK.
Huszka aBropis, Hanpukian B. I1. ligenko, I. C. Tumikesuy, I. B. TkaueHko BBa)KaroTh, [0 BKa3aHi
IIPABOBIJJTHOCHHU € YaCTHHOIO MOHSTH «HE0OXi/1Ha 000pOHa, KpalHs HEOOXiTHICTh Ta 3aTpUMaHHS
3TI0YMHIISDY, TOOTO MEPIIOYEPTOBO PETYIIOIOTHCS HOPMAaMH KPUMIHAIBHOTO 1IpaBa.

OpHak TaKy MO3HIIII0 BiICTOIOBAIIN TIEPEBAYKHO MPEACTABHUKHI PAASHCHKOI HAYKH, M0 OyI0
3YMOBJIEHO ITPAKTUKOIO BUJAHHS TaK 3BaHUX 3MillIaHUX a00 KOMITJIEKCHUX 3aKOHiB [16, c. 17], T0O-
TO TaKUX, y SIKMX MICTSTHCS HOPMHU KPUMIHAJIBHOTO, KPUMIHAIBHO-IIPOLIECYALHOTO, aJIMiHICTpa-
TUBHOTO W IHNIMX Taxy3ed mpaBa. BiAMOBiAHI CKIAJ0BI IIUX 3aKOHIB MICTHJIA HOPMH 3arajibHOT
YaCTHMHU KPUMIHAJIBHOTO KOJIEKCY, B TOMY YHMCII H TaKi, 10 PEryJIroBajy MPaBOMipHI BUNHKH, SIKi
30BHI ITi/AMIA/IAI0Th il 03HAKH 37109KHY. TOX /10 KpUMIHAIBHO-MIPABOBUX J0 [IHOTO Yacy HAJIEXKaTb
HOPMH TIPO TIPaBOMipHE 3aBIaHHS IIKOAW i/ Yac 3aCTOCYBAHHS CHIIH. v 3B’;{3Ky 3 UM OOTpyH-
TOBYBAJIOCH IPYIYBaHHs HOPM B MIEBHY CTPYKTYDY, a came B MDKIally3eBUH IHCTUTYT SIK cucremy
KpUMiHAJIbHO- MPaBOBHX HOPM, [0 HATEKATh JI0 p13HOMaH1THI/IX rajy3eil 3aKOHO/IaBCTBa, SIKi pery-
JIIOIOTh MIPABOMIpPHI BYMHKH, XOUa 30BHI 1 M/ANAIAI0Th i/l 03HAKK SIKOTOCh 3JI0UMHY, ajie TakKi, 10
BHKITIOUAIOTH 3JI0YMHHICTh BAMHEHOTO JIistHHA [ 15, ¢. 86].

Taki HayKoBi Mo3uIii MPU3BOIMIN 70 BUCHOBKIB, IO ITPABHJIA 3aCTOCYBAHHS MPUMYCOBHX
3aX0[iB IPAaBOOXOPOHHUMH OpPTaHaMH CTOCOBHO 3IIOZiiB, BCTAHOBJICHI BiAMOBIAHUMH HOPMATHBHU-
MU aKTaMH, JIMIIe KOHKPETHU3YIOTh MEXKi HE00X11HOT 000pOHHU, CTOCOBHO TIEBHUX CHUTYyalliil. Bonu He
cynepeyarb 1 He MOXKYTb CYIIEpPEUUTH 3aKOHOIABCTBY ITPO HEoOXiHy 00opoHy. BinmosinHo, 3axonu
TIPUMYCY, 1110 3aCTOCOBYIOTHCSI JI0 1HIIIMX ITPABONOPYIIHHUKIB, CTOCYIOTHCS aJMiHICTPAaTHBHOT'O ITPaBO-
BOTO PEryJIOBaHHs Ta aJMiHICTPAaTUBHOTO IIpaBa.

Bonnowac Tpeba moromuTHCS 3 AYMKOIO, IO «BHKIIMKA€E 3alepedeHHs] MipKyBaHHS IIPO
Te, [0 HOPMH KPUMIHAJIEHOTO 3aKOHO/IABCTBA B JaHIM CYKYIMHOCTI MAalOTh MPIOPHUTET, Y 3B’ SI3KY
3 YUM HOPMH IHIIMX raily3ei npaBa MOBHHHI BUXOANUTH 3 BUMOT KPUMIHAJIBHOTO 3aKOHOJaBCTBA»
[15, c. 86—87]. Taka mo3wuilisi 3yMOBJICHA, HACAMIICPE/, 3alICPCUCHHSM TOTO, IO PETYIFOBAHHS
IOPUJIMYHUX HACIJIKIB 32 MIKOJY, sIKa 3aBJaHa 00’ €KTaM KPUMiHaJIbHO-IIPABOBOI OXOPOHH, — 1€
IpeporatuBa KpUMIHAJIBHOI'O 3aKOHOJABCTBA. Take CTBEP/PKEHHs NMPABHUIIBHE JIMIIE CTOCOBHO
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BHU3HAYCHHS MPABOBUX HACHIJIKIB 3JJOYMHHOTO 3aTOMISHHS IIKOIM, OCKUIBKH JIUIIE KPUMiHAh-
HUH 3aKOH BH3HAYae, sKi CYCHUIbHO HeOe3meuHi MissHHS € 37a0unHaMu. OIHaK y BUIAAKaX, SIKi
PO3MISAAI0THCS] HAMH, HIEThCs IIPO MPABOBI HACIIKK HE 3JIOYMHHOTO, a TIPAaBOMIPHOTO 3aBIaHHS
KO BKa3aHuM 00’exraM. [IeBHa pid, 1110 BU3HAHHS IIPAaBOMIPHOCTI CKOEHOTO BCTAHOBIIIOETHCS
HE TUIBKY 1 HE CTUTBKU KPUMiHAITBHUM, CKUTHKH 1HIIUM 3aKOHOIABCTBOM, SIKE 3aKPIILTIOE€ HOPMH,
BIJIMOBIAHO NT0 SKUX HAJAE€THCS MPABO, MOKIANAETHCS 000B’S30K Ta YIIOBHOBAXKYIOTHCS IIEBHI
0oco0u Ha 3ICHEHHS BYNHKIB, 1[0 PO3TIAIAIOTECS.

L{i HOpMH MarOTh IIJIKOM CaMOCTIHE 3HAYCHHS 1 HEMA€E MiJICTAaB BBAKATH, IO BOHH SKU-
MOCh YMHOM KOHKPETH3YIOTh MOJOKEHHS! KPUMIHAJIBHOTO 3aKOHY I0/I0 TPABOMIPHOCTI 3aBAaHHs
MIKOAX 00’€KTaM KpHUMiHaJIbHO-NIPaBOBOi oxopoHu. [1po 11e, 6e3yMOBHO, CBIJYUTH 1 PO3BUTOK 3a-
KOHO/IaBCTBA y 1iH cdepi. Hanpuxiaz, 3axon Ykpainu «[Ipo HamionansHy mosmiiiro», BU3HAYAI0OUH
MiZICTaBU Ta MEXKI 3aCTOCYBaHHS 3aXO[iB MPUMYCY, HE POOUTH NMOCHIAHb HA HOPMH KPUMIHAIb-
HOTO 3aKOHOJABCTBA IMPO HEOOXiTHY 00OpOHY, KpalHIO HEOOXIMHICTh Ta 3aTPUMAaHHS 37TOYMHIIS.
Tak camo BifICyTHI Oyb-sKi MOCHJIAHHS HA KPHUMiHAJIbHE 3aKOHOABCTBO 1 B IHIINX 3aKOHOIABUNX
aktax: «[Ipo nmomnepenne yB’si3ueHHs», «I1po BilickkoBy ciyx0y npaBonopsiaky y 30poitnnx Cunax
VYkpaiam» a Takok KprMiHaTbHO-BUKOHABUOMY KOJICKCI YKpaiHU.

BucnoBku. Bci i HOpMaTHBHI aKTH, SIKI MAIOTh CHJIY 3aKOHY, PIBHOLIHHI 3 KpUMiHAJIEHUM
3aKOHOJIAaBCTBOM, € CAMOCTIHHIMH Ta MAalOTh CBOE IIEBHE MiCIIe B CHCTEMi HOPM, SIKi BUKITIOYAIOTh
CyCIiIbHY HeOe3MeKy Ta IPOTUIIPABHICTD JisTHHS.

[Tpu upoMy Tpeba HAaroJOCHUTH, 110 MPABOBI MiJICTABU 3aCTOCYBAHHS MPUMYCY MTPABOOXO-
POHHHMMH OpraHaMH PO3MOPOLICH] Y HOPMAaTHBHUX aKTax Pi3HOT FOPHIMYHOT CHIIM: OJIHI 3aKpiruie-
Hi B 3aKOHAaX, 1HIII X HependaveHi B 1HIIUX HOPMATHBHUX aKTaxX. BomHOoYac miICcTaBH Ta YMOBH
3aCTOCYBaHHS IMPUMYCOBUX 3aXOMiB BPETYIIbOBaHI TUTBKH aKTaMH, BUIaHUMH BepxoBHOI0 Pamoro
VYkpainm, a caMe 3aKOHaAMH.
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ABSTRACT

Yuriy Paida. Regulatory support and legal grounds for the coercion by the law enforcement
agencies of Ukraine. The issue of coercion by law enforcement agencies significantly affects the rights and
interests of an individual as a person, despite the fact that this person is most often the offender. At the same
time, both international law and the national law of any state recognize the possibility of applying coercive
measures to ensure order and security. Thus, the principle of proportionality requires the legal definition
of the authority powers to interfere in the rights, freedoms and interests of the objects of influence and the
proportionate exercise of these powers depending on the specific circumstances of the case, which would
ensure the necessary balance between government, community, legal entities and individual citizens.

The article analyzes the national legislation that is directly related to the legal framework and legal
grounds for the use of coercion by law enforcement agencies of Ukraine.

It also covers international legal acts ratified in the prescribed order, and international documents on
diplomatic relations and immunities of diplomatic agents with regard to respect for human rights in the use
of coercion by the relevant authorities: whether physical influence (force), or special means, or, moreover,
firearms, which is most often related to the harming a citizen.

Special attention is paid to the peculiarities of departmental regulation of this issue. It is noted that the
legal grounds for the application of coercive measures regulated at the level of laws are not a departmental
prerogative power of any ministry or other executive body. In addition to the above, it is emphasized that
law enforcement officers must take into account the norms and principles of professional conduct in the
performance of law enforcement functions in their activities.

Thus, the legal grounds for the use of coercion by law enforcement agencies are widespread in
regulations of various legal force. At the same time, the grounds and conditions for the application of coercive
measures are regulated only by acts issued by the Verkhovna Rada of Ukraine, namely, by laws.

Keywords: coercion, legal regulation, law enforcement agencies, international law, human rights.
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Mapuna CAEHKO® Codis MAJISIPEHKO® Muxuta THHIEHKO®
KaH/U/1aT I0pPUANYHUX HayK, Cilyxad Marictparypu CllyXad Marictparypu
JIOLEHT

(AninponemposcvKuii OepacasHull yuigepcumen HYmpiuHix cnpas)

INAPUTETHA IEMOKPATISI I TEHAEPHA PIBHICTD
Y AIAJIBbHOCTI HAHIOHAJIBHOI ITOJIIII YKPAIHHU

Po3misHyTO MpeacTaBHULITBO JKIHOK, SIKE BCE IIIe TIOTaHO iHTErpoBaHe B AisuTbHOCTI HamioranpHOT o-
minii Ykpainu. [Ipoanani3oBaHO CTEPEOTHIIH PO «HETIOBHOIIHHICTD IHOK», SIKi 3aCHOBaHI Ha MEPEKOHAHHI,
1110 JKIHKaM He Miclie B IPABOOXOPOHHHUX OpraHax 4epe3 BiJCYTHICTh BIAMOBIAHUX SKOCTEH, HABUYOK Ta BMiHb,
HEOOXITHUX U1l pOOOTH B KOHKPETHUX YMOBAX, II0 BCE I 3aJIMIIAIOTHCS IPUXOBAHUM KOPIHHSAM Yy CHCTEMi
TICHXOJIOTYHOTO, OpPraHi3allifHOTO Ta peryiIsTopHoro 3ade3nedeHHs HarionansHol nominii Ykpaiau.

Jlocnimkeno nutanHs GpeMiHizamii okpeMux mpodeciii, akKIeHTOBAHO yBary caMe Ha IpoOieMax xi-
HOK 3 ITPU3HAYCHHS Ha TOCaay TOoJieiichbkoro. Taka cTparndikalis mpoCcTeKy€eThCs BXKE i yac 1000py Ha
HaBYaHHS [0 Crieliai3oBaHux 3akianiB MBC, koinu BU3HAYA€ThCS KOHKPETHA KiJBKICTh MICIb JJIS KIHOK 1
YOJIOBIKIB, TOOTO MPOBOJUTHCS TIEBHA KiIbKICHO-TEHIEPHA MEKa.

[TpoananizoBaHO CTaH BIPOBA/PKEHHS FeHAEPHO BHBAKEHOTO MMiIX0y B yaBax HamioHambHOT mosmirii
VkpaiHu, 1o Je-fope € BITbHOIO BiJ] CHCTEMHHX 0ap’€piB I110/10 MOBHOIIHHOI y4acTi y npodeciiiHiil qisubHO-
CTi HE3aJISIKHO BiJI CTaTI, JIe Ha IPAKTUIl BUKIMKAE HU3KY IIPOOJIEM SIK JUIS )KIHOK, TaK 1 JUTs YOJIOBIKIB, SIKi IIO-
TpeOyIOTh HEBIKIIQJIHOTO BUPILICHHS K Ha PiBHI PAaBOBOI JOKTPUHH, TaK 1 Ha piBHI 3aKOHOIaBCTBA YKpaiHHu,
IO peryinioe 3a0e3nedeHHs TeHAepHOT piBHOCTI B opranax HarioHansHOT momimii Ykpainu.

V crarTi Bi3HaYe€HO BaXJIMBICTh TPAaHC(HOPMALIIHUX 3MiH y CYCHIIbCTBI Ta TPUMAHHS KypCy Ha €B-
poOiHTerpalito, e poiib KIHKH BCE XK TaKH 3pOCTaE i MOCTYIOBO 3aiiMae HOBI MO3MIIT: 30kpeMa mpodecii, sKi
JIOHEJaBHA BBAXKAJIMCS CYTO YOJIOBIYMMH, YACTKOBO IIOYMHAIOTH 3MIHIOBATH CBIl CKIIaJI.

Kniouosi cnosa: eendepna pisnicms, cendepna cmpamuixayia, Hayionanena noniyis Ykpainu, no-
Sy elicoKa cyncoa, HABYAHH, 36 A3KU 3 2DOMAOCHKICTIO, 2eHOEPHA NONIMUKA, PIGHICTNG, HCIHKU A YON0GIKIL.

IHocTanoBka nmpodsemMu. 3anpoBaHKEHHS TEHAECPHOI PIBHOCTI HA OCHOBI IMPUHIIMITY PiB-
HUX TpaB Ta PIBHUX MOMJIMBOCTEW JUISl )KIHOK Ta YOJIOBIKIB € OJHMM i3 T'OJIOBHUX MPIOPUTETIB
JIEMOKpaTUYHUX TEepPeTBOPEHb B YKpaiHi. [eniepHa piBHICTH € HEOOXiHOIO YMOBOIO IHHOBAIlii-
HOTO PO3BHUTKY 1 HOBUM PECypcoM MOJIEpHi3allii CycHiIbCTBa, BOHA CIPHSIE PO3BUTKY JIOACHKOTO
MTOTEHITiaTy 1 TO3UTHUBHO BILTUBAE Ha €EKOHOMIYHHUI PO3BHUTOK. PeanmpHa cBoOOIa BHOOPY MOXKe OyTH
TIJTBKH B yMOBaX €KOHOMIYHOTO TIAPUTETY MK CTaTSIMH Y BOJIOIIHHI pecypcaMu.

3okpema, Koncturtynis Ykpaiau y ctarTi 24 mporosomnrye, mo He Moke OyTH IpUBLIEiB 9u

© Caenko M. 1., 2021
ORCID iD: https://orcid.org/0000-0003-1768-2143
MarinaSaen@i.ua

© Mansapenxo C. A., 2021
k_tidp@dduvs.in.ua

© Tumenko M. C., 2021
k_tidp@dduvs.in.ua

92 ISSN 2078-3566



Hayxosuii gicnux /[JHinponemposcbko2o 0epacasrozo yHisepcumenty Hympiwnix cnpag. 2021. Ne 2

0oOMe)XeHb Ha TijIcTaBaX, BKJIIOYHO 31 CTAaTTIO. PiBHICTB MpaB JKiHOK 1 YONOBIKIB 3a0€3MEUy€EThCS
IUIAXOM: HAJaHHS KiHKaM PIBHHUX 3 YOJIOBIKaMHU MOXKJIHMBOCTEH Yy COLIATbHO-TIONMITHYHIN Ta KyJb-
TYpHIH AisUIBHOCTI, B OCBITI Ta HaBYaHHI, y poOOTi Ta BUHArOpo/i 3a HEl; CleliaJbHUX 3aXOiB
II0JI0 OXOPOHHM TIpalli Ta 30pOB’s )KIHOK, BCTAHOBJICHHS NIEHCIITHUX BUILIAT; CTBOPEHHS YMOB, 1110
JI03BOJISIFOTH JKIHKaM IO€IHYBaTH poOOTY 3 MAaTepHHCTBOM; IPABOBOTO 3aXMCTY, MaTepialbHOi Ta
MOPaJIbHOT MIATPUMKH MaTePUHCTBA Ta JUTHHCTBA, BKJIIOYHO 3 HAJIAHHSAM OIUIau4yBaHHX BiIITyCTOK
Ta IHIIKX TUTBT BaTiTHAM JKiHKaM Ta MatepsiM [ 1]. Aste, He3Bakaloud Ha TaKy CIPSIMOBAHICTh Jep-
YKaBHOI TeHAEPHOI MOMITHKH, B YKPATHCHKOMY CYCITITBCTBI BCE 1€ HAasBHI PO301KHOCTI B COIialIb-
HUX MO3UIISIX YOJOBIKIB 1 )KIHOK, 1[0 HAHOUIBII SICKPAaBO MPOSIBISIIOTECS Y Tpodeciitiil cdepi,
30KpeMa B IPAaBOOXOPOHHUX OpraHax, sKi TPaAUIIIHO BBAKAIOTHCS CYTO «HYOJIOBIUUMID».

AKTyaJIbHICTh TEMH 3yMOBJICHA THM, 1110 Ha Cy4acHOMY €Talli PO3BUTKY Ta peOopMyBaH-
HSl TIPAaBOOXOPOHHOI CHCTEMH YKpaiHHM CIIOCTEpIraeTbcs TEHACHIIsS 10 30UIBIICHHS KUIBKOCTI
KIHOK-TIomineHchkuX. OHAK, He3BaKalouX Ha BEJIMKE MPEICTABHUIITBO, JKIHKH IIIe TTOTaHO iHTe-
TPOBaHI B JTiSUTBHICTH «YOJIOBIYOI» OpraHizallii Ta CTEPEOTHIT PO KHEMOBHOIIHHICTD KIHOK», 3a-
CHOBaHMI Ha TMEPEKOHaHHI, 10 )KIHKaM He MiCle B IIPAaBOOXOPOHHHUX OpraHax depe3 BIICYTHICTbh
BIJIMTOBITHUX SIKOCTEH, HABUYOK Ta BMIiHHS, HEOOXI/IHI JJ1s1 pOOOTH B KOHKPETHHX YMOBaxX, BCE IIE
3aJIMIIAETHCS] IPUXOBAHUM KOPIHHSAM y CUCTEMI IICHXOJIOTIYHOTO, OPraHi3aliifHOTro Ta PEryIsTop-
HOTO 3a0e3mne4yeHHs1 HanioranpHOT mominii Ykpainu.

AHani3 nyoaikamiii, B AKHX 3aM04aTKOBaHO BUPimeHHs wiei mpodaemu. Oxpemi acriek-
TH 3a0e3MedeHHs TeHJepHOi PIBHOCTI MiJ 9ac MPOXOPKEHHS MyONiyHOI CIy:XO0HM y pi3HHX aep-
YKaBHUX OpraHax Ta ycTaHoOBax OyJH MpeIMEeTOM JIOCIIJDKEHHs HayKoBIIB, sik-0T: O. AGpamoBa,
. baxpax, B. bownsik, 1. I'pumaii, P. Jlenicoa, B. JIpoznosa, B. Kupuuenko, O. JlaBpiHeHKoO,
I. Jleckina, I. Menpauucnko, E. IlpaBmina, M. Ilokposceka, B. TonkynoBa, H. OmiiiHuk,
H. Onimenko, H. Yepenniuenxo, . LlymapxeHKo Ta iHIII.

Baromwuii BHECOK Y PO3BHTOK ACSIKHX ACIEKTiB MpoOIeMH TeHACPHOI cTpaTudikaii 3miic-
numn O. M. banaypxka, I1. A. Yepenniuenxko, XK. B. I'epbau, 1. FO. Cypkosa, FO. O. CexeHiiena,
B. JI. Jlanmumua, K. B. Jlepuenko, A. B. Mopos, O. A. Maptunenko, M. B. IllenkyHoBa,
O. M. CwmipHoBa Ta iH. BogHouac, He3Ba)kalouu Ha BEJIUKY KiJIBbKICTh IyOIiKaliid, HEAOCTaTHHO
JIOCITI/PKeHE TMTaHHS BaXXJIMBOI MPOOJIeMN TeHJIEPHOT MAapUTETHOCTI B JMisuibHOCTI HamionanbHoi
oI YKpaiHu.

MeTo10 cTarTi € 3’SCyBaHHS Cy4YaCHOTO CTaHy T€HACPHOI IMapUTETHOCTI B MisIIBHOCTI
Harmionansnoi momimii Ykpaiau. Ls MmeTa 3ymoBHIIa Taki 3aBIaHHS:

— OCMHCJIUTH CYTHICTh T€H/ICPHUX MEPETBOPEHb Y JIsIILHOCTI TOJILIIT;

— 3a JIOTIOMOT'OF0 TCOPETUYHOTO MOJICITIOBAHHSI 3MIHCHUTH (PYHKITIOHAIBHUI aHAI3 TCHIEP-
HUX BIJIHOCHH | BU3HAUUTH MOMJIMBHH CIIEKTp TPOSIBIB TeHIEPHOI HEPIBHOCTI;

— OKPECIUTHU TEePCIeKTHBHI HANpsIMU BIIPOBAPKCHHS KOHIICII] TeHIEpHOTO MapuTeTy B
nisutbHiCTh HarionansHOT momitii Ykpaidm.

Buxknan ocHoBHOro MaTtepiaiy. Ykpaina, nepeOyBatoun Ha €Talli CTaHOBJICHHS TeHEPHOTO
CYCIIIbCTBA, MA€ HA METI CaMe €BPOICHChKUIN BHOIpP. | OAHUM 13 KITFOUOBUX 3aBIaHb € 3a0e31eUcH-
Hs PIBHUX MPaB Ta MOXJIMBOCTEH KIHOK 1 4osoBikiB. CamMe reH/iep CIpsSMOBaHUI Ha CIIPaBeIINBE
BCTaHOBJICHHS MipH CBOOO/IM JIBOX Cy0’€KTIB CYCIIILCTBA — YOJIOBIKIB Ta JKIHOK, & TAKOXK IXHBOTO
crarycy. BiqHocuHU renaepHOro npasa BiI3epKalieHi B Pi3HHUX raiy3sx Ipasa, o 3a0e3euyoTh
3IiHICHEHHS! eKOHOMIYHUX, TPOMAISTHCHKAX, COMIaIbHIX, KYJIBTYPHHUX 1 TOMITHYHUX MPaB JTIOIUHI
BiJINIOBITHO /10 IPUHIIUITY PiBHOMPAB’s cTatei [2].

IMIIeMeHTAIliSl TPUHIMITYY TeHICPHOrO MApUTETy B MisibHiCTH HarioHanbHOT momimii
VYKpaiHu He € JaHWHOIO MOJIi UM BUMYIICHOIO ITOCTYIKOIO €BPOIHTErpallii. 3a T0CBiZIOM €BpOTeH-
CBKHX KpaiH, Jie )KIHKH CTaHOBIATH 2540 % nepconaiy, ciry0a jKiHKH B MO Ma€ MO3UTHBHUH
TIOTEHIIiaJ 1 € pe3yJIbTAaTHBHOIO: BOHA CIIPHSIE MiIBUIICHHIO SKOCTI J0OOPY MepCOHaITy, TOKPAILy€e
COIIaTBHO-TICHXOJIOTIYHUH KIIIMAT y KOJEKTHBI, IMiIBUIIYE €(EKTHBHICTD MiSUTBHOCTI MiAPO3/IiTIB
1 AKICTh yXBaJIGHHS YIPABIiHCHKHUX PIllICHb, a TAKOK TOBIPY MO TOMIIii B 0O4aX IPOMAICHKOCTI.
30Kkpema, KIHKH JEMOHCTPYIOTh OLITBII BUCOKUN PIBEHh BUKOHABYOI AUCIUILIIHY i OUIBIIT HU3bKHUI
PIBEHb arpecMBHOCTI, BOHHU € OUIbII KOMYHIKaOEJIbHHMH IIiJ] Yac BPETYJIOBaHHS CIMEHHHX KOH-
(uTiKTIB, TaKOXK POOOTA KIHOK-TOTIEHCHKHX € HE3aMIHHOIO B POOOTI 3 )KepTBaMH HACHUIIbHUIIBKUX
Iii Ta miTITKaMU-TIPaBOMIOPYITHUKAMHU [3].

BripoBamkeHHS reHIepHO BUBAKEHOTO TiIX0My B 1aBax HamioHansHOI momiii Ykpainu, mo
Jie-1ope € BUTHHOIO BiJl CHCTEMHHX 0ap’€piB MO0 MOBHOIIHHOI y4acTi y mpodeciiitHii TismbHOCTI
HE3aJIeKHO BiJ] CTATI, HA MPAKTHIIl BUKJIMKAE HU3KY MPOOJIEM SIK JUIsl KIHOK, TaK 1 JUIs YOJIOBIKIB,
SIKI TOTPeOYIOTh HEBIIKIIaJTHOTO BUPILIIEHHSI SIK Ha PiBHI IPAaBOBOI JOKTPUHH, TaK i Ha PiBHI 3aKOHO-
JlaBCTBa YKpaiHy, 110 peryitoe 3a0e3nedeH s TeH1epHol piBHOCTI B opranax HamionansHoi momimii
VYkpainn.
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OCHOBHHUM acIIeKTOM PO3IIAAY CydacHOT TeHAEPHOI Teopii € HepiBHICTh CTAHOBHUIIA KIHKH
Ta YOJIOBiKa, 60 3apa3 MICIe Ta POJb KIHKU B CYCIUIBCTBI HAWYACTIIIIE OKPECTIOETHCS TIEBHUMHU
MeKaMH, 3a sIKi BOHa HE MOXKe MepecTynard, 30Kkpema il He J03BOJISIIOTh 1€ POOUTH CyCIiIbHA
JyMKa, TPaauIii, KyJabsTypa Tomo. ['0J0BHO mpobieMa TeHIepHOi PIBHOCTI ISl JKIHKH HasiBHA y
npodeciiiHiil AISUIBHOCTI Ta B POAMHHO-TIOOYTOBHUX BigHOCHHAX. OCOOIMBO MOMITHOIO TeHIEpHA
HEPIBHICTh BUSABISIETHCS M1 9ac BHOOPY mpodecii, e Benrnka yBara HaqaeThCs TeHACPHIM CTEPEo-
TUTIAM, Yepe3 sIKi BAHUKAIOTh TPYIHOIII He JIUIIIe IS 0Cci0 KIHOYO1, a i 90I0BivO0i cTaTi.

Crepeotun — 00pa3, TOIAPHAUNA 332 3HAKOM OIIHKH, KOPCTKO (PiKCOBAHHMH, IO HE MPUITYCKAE
CYMHIBY B OT'0 iICTHHHOCTI Ta CIIOHYKA€ 10 CYBOPOI i ofHO3Ha4YHOI 1ii [3, ¢. 169].

lono ykpaincekux peaiiit, To 21,8 % iHok 3apa3 mnpamtoloTh y HamionanbHi# momimii
VYkpainu. SIKI1o roBOpUTH ITpo TeHAepHY PiBHICTH y NOMILii, Tpeba 3a3Ha4uTH, 10 YKpPaiHCHKI Ipa-
BOOXOPOHHI OpraHu JIMIIE CTAIN Ha NUISIX MOA0JIaHHS TeHIePHOI IpoOieMu. 3aTydeHHs! KiHOK JI0
ciyx6m B HartionanpHii mominii Ykpaiau € mpupoIHiM IporiecoM (GOpMyBaHHS TeHICPHUX BiIHO-
cuH. OnHak TpeOa 3a3Ha4YnTH, 10 TaKa CUTYallis BCE K BUKIMKaIA HU3Ky nuTaHb. Ha mumsaxy no no-
CSITHEHHSI TEHJIEPHOT0 MapuTeTy He Tpeda 3a0yBaTH Mpo yCTalleHl Tpaauilii FeHAePHUX POIbOBUX
crepeoruni. Ciry:x6a HanionansHoi nominii YkpaiHu BUCYBa€ J10 )KIHOK BUMOTH, IO CyIepedaTh
TpaIULIHOMY PO3yMIHHIO CTAHOBHIIA KIHKH SIK Takoi. JKiHKM MOBUHHI JOTPUMYBATHCSI BUMOT, 1110
BHCYBAIOTBCS JI0 YOJIOBIKIB, 1 TOTPUMYBATHCSl BUMOT «YOJIOBIY0T MOBEIIHKM», X04a e CYyNePeYHTh
(hi3MIHUM 1 TICHXOJIOTIYHAM 0COOIMBOCTSM KiHOK [4].

[Tig reHaepHIMH CTEPEOTHUIIAMH PO3YMIIOTh y3arajbHEHI Ta CHPOIICHI ySBICHHS JONEH
PO MOJIEJTi TIOBEIIHKK Ta PUCH XapakKTepy, 10 BIAMOBIIAIOThH MOHATTIM «YOJOBIUHIN» Ta «KIHO-
ynity. OcOOIMBOCTI TaKUX CTEPEOTHUIIIB MOJISTAIOTh Y TOMY, 110 BOHH Ha0yBalOTh CTaTycy Onoce-
PEIKOBaHUX HOPM 1 IIHHOCTEH, @ YOJIOBIKM Ta >KIHKM HAMararoThCsl KyJbTUBYBATH CTEPEOTHITHI
PHCH BiJIIIOBITHO IO JOMIHYIOUHX COITIAIbHUX YSBIICHB IPO MOHATTS «YOJOBIK» Ta «OKiHKay, MO0
MATPAMYBATH O3UTHBHY «s»-KOHIemIifo. [{eff THck, mo crorykae 10 0akaHoi TOBEiHKH, TIOCH-
JIFOETHCS THCKOM OYiKyBaHb «CIIOCTEpIiradiBy.

Pesynbraty OCHIHKEHD CBIMYATH MPO HASBHICTH BEJIMKOI KiJIBKOCTI TCHICPHUX CTEPEO-
THITIB y MO, cepe]] IKNX HaUTIOIMPEHIIINMH €