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REGIONAL ISSUES OF ENSURING IDP RIGHTS
(based on the example of Dnipropetrovsk region)

For the first time, the issue of internally displaced persons (IDPs) arose in
Ukraine after the Russian annexation of Crimea and the escalation of the conflict in
part of the Donbas region, which forced approximately 1,5 million people to relocate.
A new, significantly stronger wave of forced displacement was caused by the full-
scale invasion of the Russian Federation. As military actions continue, bombings of
populated areas persist, and some territories previously occupied by the enemy are
deoccupied, the number and composition of IDPs are constantly changing [1].

The International Organization for Migration (IOM) conducted 18 rounds of
population surveys in Ukraine regarding forced migration over a year and a half of
the war. These surveys make it possible to assess the number, composition, and
dynamics of forced displacement.

According to estimates by the International Organization for Migration, there
are 3,555,000 actual IDPs and 4,294,000 individuals who have returned to their
habitual residences in Ukraine. The largest number of IDPs reside in the
Dnipropetrovsk (14 %) and Kharkiv (12 %) regions. The largest share of IDPs
originates from the Donetsk region (28 %). The highest rate of intra-regional
displacement is observed in the Kherson (93 %), Donetsk (86 %), Zaporizhzhia
(85 %), and Kharkiv (83 %) regions.

As of October 2024, 7 % of IDP households are incomplete families (only one
person in the household is over 18 years old, and all others are aged 0 to 17). Most
(70 %) actual IDPs expressed their intention to remain in their current location for
more than the next three months, while 13 % are considering returning to their places
of origin. Among those considering returning, the majority (62 %) stated they are
ready to return only after the end of the war.

According to estimates, 80 % of IDPs have been in displacement for more
than one year, with the median duration of displacement for all IDPs being two years
and three months.

The majority of internally displaced persons (IDPs) (72 %) relocated to other
regions, while slightly more than a quarter (27 %) were displaced within their region
of origin. The largest number of IDPs moved from Donetsk to the Dnipropetrovsk
region — 269,000 people, and from Donetsk to Kyiv — 117,000 people. The highest
rates of intra-regional displacement were recorded in the Kherson (93 %), Donetsk
(86 %), and Kharkiv (83 %) regions.
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High levels of displacement within the frontline regions of Kharkiv
(366,000 IDPs) and Zaporizhzhia (176,000 IDPs), along with the high concentration
of IDPs in the eastern parts of Kharkiv and Dnipropetrovsk regions, indicate a
general desire of IDPs to remain close to their regions of origin [2-3].

Several public authorities are involved in ensuring the rights and freedoms of
IDPs in Ukraine, with their activities regulated by over a hundred legal acts.
However, the number of challenges arising from the full-scale invasion of the
Russian Federation on the territory of Ukraine is significant [4].

The situation is further complicated by the mass nature of current forced
internal displacement, requiring adjustments to the legal and organizational
frameworks for ensuring the rights and freedoms of this category of citizens in line
with the current state of affairs in the country.

Statistical data highlight the scale of internal migration, the favorable
conditions for the region to continue accommodating IDPs, and the high level of IDP
integration into the communities of the Dnipropetrovsk region.

A clear understanding of the actual statistics on forced displacement is crucial
for:

— integrating this data into the work of state and local authorities in the
region and guiding their decision-making processes;

— improving regional budget planning to meet the needs of IDPs;

— developing and implementing local programs to support IDPs;

— balancing the labor market;

— enhancing public services for IDPs in the region, and more.

Among the consequences of the military aggression of the Russian Federation
against Ukraine, the following can be highlighted:

— anincrease in the number of people requiring social support from the state;

— destabilization of economic activity in small and medium businesses in
Ukraine, which in turn has increased the number of people falling below the poverty
line due to loss of income;

— the departure of a significant number of citizens abroad, affecting various
spheres of public life, which in turn has led to a brain drain of the country’s
intellectual potential, among others.

All of the above-mentioned consequences have also impacted the
Dnipropetrovsk region, thus requiring prompt responses from practitioners in the
respective fields, as well as the search for new approaches to the protection of IDPs [5].

The future prospects for IDPs remaining in the region must be planned with
consideration of their attitudes regarding a return to their permanent places of
residence. Thus, the focus of local programs should be directed at:

— organizing temporary housing primarily for women and children;

— implementing social programs of medical and psychological support;

— creating a unified communication system for providing humanitarian aid
to IDPs, and more.
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To ensure the rights and freedoms of IDPs, attention must be paid to the
following aspect: stimulating the creation of new jobs in areas under Ukrainian
control.

In this way, by ensuring the economic development of the state and the
realization of human potential, the rights and freedoms of IDPs are protected. This
development involves the creation of new jobs; ensuring opportunities for retraining
and upskilling for IDPs, considering the needs of the economy and regional
specifics, among other measures; developing resettlement programs for IDPs in the
available housing stock and new buildings; restoring infrastructure in villages in
war-affected regions and providing IDPs with housing in these regions.

To optimize processes in this area, it may be effective to involve IDPs in
independent construction projects; ensure access to education for IDPs, provide
children with resources for free access to remote education; promote the creation of
self-organization bodies for IDPs and activate their participation in community life.
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Banentuna bOHJSIK,

3aBijlyBau Kadepu Teopii Ta icTopii
JIepKaBH Ta MpaBa, KOHCTUTYIITHOTO
npaBa Ta MpaB JIOIUHH
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JOKTOP IOPUIUYHUX HAYK, TIpodecop

KOHCTUTYIHIHHO-TIPABOBHI CTATYC JIIOAUHU
TA TPOMAJISHUHA SIK EAFA:TOACHEKTHI/II?'I
COLIAJIBHO-ITPABOBUU ®EHOMEH

ABTOpPOM BH3HAYEHO 3a METY PO3TJISHYTH ()EHOMEH MPaBOBOTO CTATyCy
oco0u B JOKTPUHI KOHCTUTYIIMHOTO mpaBa. JlochimkyBaHe sIBUILE SBIISE COOOIO
OJIHY 3 HaWBaXJIMBIIIUX MOJITUKO-IOPUIUYHUX KaTEropid, 10 TICHO MOB’s3aHa 3
pIBHEM HaApOJOBIIAJIJIA, CTAHOM 3aKOHHOCTI 1 SIBJISI€E COOOKO CHUCTEMY HAMOUIBII
BaXJIMBUX 3B’S3KIB JIOAUHHU 1 TPOMaJITHIHA 3 JIEPKaBOIO M cycHiiabecTBOM [ 1, ¢. 63].

TpanuiiifHO TUTaHHS MPABOBOTO CTaTyCy B JOKTPUHI KOHCTHUTYI[IHHOTO
MpaBa pO3MVISIIAETBCS B KOHTEKCTI MpaB, CBOOOA Ta OOOB’A3KIB JIIOAWUHU 1
rpoMagsHrHA. BomHouac 3 orisimy Ha TOW (akT, MO JOCUTh YacTO MPH aHaTi3i
MIPaBOBOTO CTATYyCY JIFOJMHH SIK TIPABOBOTO CTAHOBUIIA HOTO HAISIOTH PUCAMH, SIK1
BJACTUBI TIPAaBOBOMY CTaTyCcy JIOJAWHH 1 TPOMAASHUHA SK 3araJlbHOMY
(renepanbHOMY, (DyHIAMEHTaJIbHOMY) KOHCTUTYUIMHO-IPABOBOMY I1HCTUTYTY, L€
NMUTaHHS TOTpedye OKPEMO1 yBardu.

AHani3 TOKTPUHAIBLHUX JHKEpET 32 00pPaHOI0 MPOOIEMATHKOIO CBIIUYUTD MPO
TaKi IHTEpIIpeTAaIlli TEPMIHO-TIOHATTS «IIPABOBUI CTATYC JIOIUHU 1 TPOMAISTHUHAY:

1) e IOpUAMYHO 3aKpiIUIEHE CTAaHOBHINE OCOOHMCTOCTI B JepiKaBi M
CYCIUJIBCTBI, IO CTAHOBUTH YaCTUHY 1i CYCIIJILHOTO CTATYCy, HAJIICKUTD JI0 SIKOCTI
0co0U SIK JIFOJIMHU 1 TPOMAJITHUHA Ta XapaKTepU3ye 3B’ SI3KM 0COOM 3 JEPKaBOIO 1
MOJIITUYHO OPTaHI30BaHUM CYCHUIBCTBOM [2, c. 271];

2) 1e IOPUIUYHO 3aKPIIJICHEe CTAHOBUIIE 0COOU B JIePKaBi Ta CYCIUILCTBI, i
npaBa, cBo0o 1, 000B’s13kH [3, ¢. 17];

3) IOPHUIUYHO 3aKpilJIcHE CTAHOBHMIIE JIFOJAMHUA B 1I CTOCYHKax 3 IHIIUMH
yY4aCHHKaMHU TPAaBOBOTO CIIJIKYBaHHS (JIepKaBOIO, IHCTUTYTaMU TPOMAJISTHCHKOTO
CYCHJIbCTBA, IHIIMMU JTHObMHU) [4, C. 87];

4) ckiagHa KaTeropis, 10 XapaKTepU3y€eThCs CHUCTEMHICTIO,
VHIBEPCAJIBHICTIO Ta KOMIUICKCHICTIO; BIJIrpa€ HAA3BUYAWHO BAXKIWBY pOJIb B
opraHizaiii CyYCHUIBHUX BITHOCHH, OCKUIBKM TIUIIXOM BCTAaHOBJICHHS TIPaB
(000B’s13K1B), @ TAKOXK TapaHTIN iX peaizallii BU3HAYa€ OCHOBOIOJIOKHI TIPUHITUIIH
B3a€MO/IIi Cy0’€KTIB MPABOBIIHOCHH Ta BU3HAYAE MICIIE KOHKPETHOTO Cy0’ €KTa B
CYCIIUIbCTBI; XapaKTEPU3YEThCSA UITKOK CHCTEMHICTIO Ta CTallIBHICTIO, 10, 3
oJIHOTO OOKY, Ha/lae cy0’€KTaM BIJJHOCHH TEBHI TapaHTii peasizailii CBOiX mpas, a 3
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1HIIIOTO — 3aro0irae 3JI0BKMBAHHIO HAAaHUMU M IipaBamu [35, c. 97].

AHaJli3 BUIIEHABEACHUX IHTEPHIpETAIid JOCTIKYBAHOTO HaMH TEPMIHO-
MOHSATTS TO3BOJISIE 3pOOUTH ACsIKI YTOUHEHHS: MO-TIepIlie, MOBa Ma€ pajiie UTU He
PO MPABOBHUH CTaTyC OCOOMCTOCTI (SIK KOHKPETHOT JIFOIMHM 3 MOTJIAY i1 KyJbTYpH,
MOBEJIIHKH, 0COOJIMBOCTEM XapakTepy), a 0CoOHU, K JIOJIMHU, IHIUBIJIA, III0 MOCIIa€e
NEPEBAKHO BIUCOKE CTAHOBHILE B CYCILIIBCTBI;

Mo-Jpyre, P BU3HAYCHHI TPABOBOTO CTATYCY JIOJWHU 1 TPOMAIsTHIHA MOBa
IIBUIINE 1€ HE TIPO CTOCYHKH, a BITHOCHHH, 110 BHHHUKAIOTh MiXK JIOABMHU, MIXK
JIOAWHOIO 1 IEPKaBOIO, JTIOAMHOIO Ta IHCTUTYTaAMH TPOMAJISIHCHKOTO CYCHIbCTBA;
MO-TPETE, METOAOJIOTIYHO HEKOPEKTHO MPABOBUH CTATyC, SIK 3arajJbHOTCOPETUUHY
KaTeropiro, OTOTOKHIOBATH 3 TPABOBHM CTATyCOM SIK TPABOBHUM SIBHINEM; IIO-
YeTBEPTE, HE MOXKHA MOTOAUTHCH 13 TIOJIOKEHHSIM MPO TE, L0 KaTeropist MpaBOBUI
CTaTyC BIAIrpa€e Ha3BUYANHO BaXXJIUBY POJIb B OpraHizallii CyClijIbHUX BITHOCHH. ..,
00 X MPABOBUMU CTATYC, sIK KaTeropis, HE MOXKE BiJIITpaBaTh SKOi-HEOYAb POl B
opranizamii (yrnopsiAKyBaHH1) BIJHOCHH Yy CYCHUIBCTBI — ISl (DYHKIIiS HAJICKUTH
IOPUIUYHUM 3aco0aMm, SIK €eJEeMEHTaM MEXaHI3My IPaBOBOIO PEryJIOBaHHS.
Kareropist nmpaBoBuii cTaTyc Bilirpae CyTTEBY poOJib, 00 X O3HAYA€ OJHONMEHHE
SIBUIIIE ITPABOBOT T1MCHOCTI.

Cepen ydeHHMX BIACYTHS €IIHICTh 1 y TIAXOJl 10 CTPYKTYPH IMPABOBOTO
CTaTycCy JIOJWHU 1 TpoMajsinuHa. Tak, B. KpaBuenko xapakrepusye HOTo SIK OJIMH
13 KOHCTUTYL[IHHO-TIPABOBUX 1HCTUTYTIB, IO OXOIUTIOE COOOI0 TaKl CKIIAHUKH:
«KOHCTUTYULIMHI MPUHUUIIM TPABOBOrO CTATyCy JIOJUHUA 1 TpPOMaJSIHUHA;
IPOMAJISIHCTBO; 3arajibHy IMpaBoCyO €KTHICTh; OCHOBHI IpaBa, cBOOOIU U
000B’SI3KM; TapaHTIi TPAaBOBOIO cTaTycy» [6, ¢. 97 |.

B. MongoBan Ta JI. UyniHga 10 OCHOBHUX €JIEMEHTIB MPABOBOTO CTAaTyCy
BKJIIOYAIOTh ~ Taki:  MpPaBOCYO’€KTHICTh, TpaBa, CBOOOIU,  OOOB’SI3KH,
BIJIOBIAANBHICTS [3, ¢. 17].

[IpaBuuk B. Cepborin xapakTepusye HOCTIIKYBaHUM HAMH (PEHOMEH y JIBOX
aCIeKTax — By3bKOMY 1 IIUPOKOMY. Y BY3bKOMY CEHCI JI0 HOT'O BUEHUH BKIIOUAE
CKJIQJHUKH, K1 O€3M0CepeIHbO BU3HAYAIOTh CTAHOBHUIIE OCOOU Y KOHCTUTYIIHHUX
MPaBOBIIHOCHMHAX — KOHCTUTYIIIMHI IIpaBa 1 CBOOOJM, a TaKOXX KOHCTHUTYIIIHHI
000B’s13kK. B mmpokomy CeHCl 10 KOHCTUTYIIMHOTO CTaTycy (KOHCTHTYIIHHO-
MIPaBOBOTO CTAHOBWINA), OKPIM yKa3aHUX JBOX, HAYKOBEIh BKIIIOYAE III€ YOTUPHU
eJIeMEeHTH: 1) KOHCTUTYIIHHY MPaBOCyO’ €KTHICTH (MPAaBO3AATHICTD 1 N1€3AATHICTH);
2) 3arajibHi IPUHIMIIM [IPABOBOT'O CTATyCy 0CO0M; 3) XapaKTep MpaBOBOIO 3B’SA3KY
3 JIEp’KaBorO (3aJIeKHO BIJI TOrO, YW II€ TPOMAISHUH, 1HO3EMEIlb, amaTpum);
4) rapaHTii peasizalii KOHCTUTYIIITHUX mpaB 1 cBooox [4, C. 89].

BiTunznsnuii pocaiaauk A. [laHYMIIMH TakoXX XapakTepusye IMPaBOBHM
CTaTyC SIK IHTETPOBAHE MOHSTTS, IO OXOIUIIOE COOOI0 TaKl €IEMEHTH: «a) MPaBOBI
HOpPMH, MO0 BH3HAYAIOTh CTaTyc (MoBa ¥jac MPO HOPMH KOHCTHUTYIIMHOTO Ta
MOTOYHOTO 3aKOHOJIaBCTBA, MI>KHAPOJIHI JOTOBOPH); 0) OCHOBHI MpaBa, CBOOOIH,
3aKOHHI 1HTEpecH Ta OOOB’SI3KH; B) MPaBOCYO’€KTHICTH, T') MPABOBI MPHUHITUIIN;
1) TPOMAJISTHCTBO; €) TapaHTii mpaB 1 CBOOOM; ) IOPUIUYHY BiJMOBIIATBHICTD;
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3) IPAaBOBIIHOCHHHM 3arajbHOr0 (CTaTyCHOIro) TUImy» [5, €. 96].

AHari3 BUIIIEHABEICHUX YMOBUBO/I1B BITUYM3HSHUX [TPABHUKIB PO CTPYKTYPY
IPaBOBOT'O CTATYCY JIFOJAUHU 1 TPOMAJITHUHA JI03BOJISIE 3pOOUTH TaKi BUCHOBKH

1) HAyKOBIII PO3MJISAAalOTh OyAOBY JOCHIIKYBAaHOrO (hEHOMEHY  SIK
OaraTockiagoBe (CyMaTHBHE) SIBUILIE, OJTHAK 13 PI3HOIO KIIBKICTIO TAKUX €JIEMEHTIB,;

2) HE € KOPEeKTHMM  BIJIHECEHHS  BIAMOBIJAIBHOCTI  (FOPUIUYHOT
BIJIMOBIAAIHOCTI) JI0 €JIEMEHTIB CTPYKTYpH MPaBOBOIO CTaTyCcy JIOJUHHU 1
TPOMAJITHUHA;

3) mopsa i3 OCHOBHMMH IIpaBaMH, CBOOOJaMH Ta OOOB’SI3KaMH 3aKOHHI
IHTEpeCH TaKOXX HE BIAHOCATBHCS 10 CTPYKTYPH JOCTIIKYBAHOTO SIBHILA, aJ[XKe
TEPMIHO-TIOHATTA «3aKOHHHH 1HTEpeC» O3Hauae HE MOXKIMBOCTI JIIOJUHU Ta
rpoMajisiHiHA (Cy0’ €KTUBHE MPaBO), a TUIbKH JICTITUMHE MPAarHeHHs 10 JOCATHEHHS
TOr0, M0 HE 3a00pOHEHE 3aKOHOJABCTBOM 1 BHCTyNAa€ HE IOPUIUYHOIO, a
(aKTUYHOIO MOYKIIUBICTIO;

4) He MOALIEMO AYMKY aociigHuka A. [TaHuuimHA 1 00 BiTHECEHHS 10
€JIEMEHTIB CTPYKTYpH IPaBOBOTO CTAaTyCy OCOOM NPABOBIAHOCHH 3arajbHOTO
(cratrycHoro) Tumy (TOOTO, TPABOBIAHOCHH SIK MpPaBOBOi (GOPMH COIIaIBHOI
B3a€MO/I1i Cy0’€KTIB IIpaBa 3/ peasiizallii IHTepeciB Ta JOCATHEHHS Pe3ybTary,
110 nepeadadeHuii/He cynepeuuTsb 3akony [7, . 23]), 60 )k BOHU € AUHAMIYHUM, a
HE CTATUYHHUM SBUIIEM, SIKUM BHUCTYIIA€ JOCIIKyBaHE HAMU SBUIIIE;

5) He MoAUIAEMO MO3UIIIO 1 TUX MPABHUKIB, SIKI K CTPYKTYPHUH CKIIQJIHUK
MPABOBOTO CTaTyCy JIOJWHU 1 TPOMAJsSHWHA PO3TISIAIOTh TPOMAASHCTBO M
MPaBOCyO’ EKTHICTH (3arajibHy MpaBOCyO’ €KTHICTH); a TPOMAISHCTBO, K MOCTIHHUM
MOJIITUKO-TIPABOBHUM 3B'SI30K O0COOM 13 JIepKaBOIO, L0 3HAXOJUTh CBIM BUSB Yy
B3a€EMHHUX TIpaBax Ta OOOB’A3Kax, 3 MOTJISALY TEOpii MPaBOBITHOCHH BUCTYIAE
3MICTOM MPABOBUX BIIHOCHH 1, SIK 3a3HAYEHO BHIIE, TPABOBIIHOCHHM 3 OTJISAy Ha
iX TMHAMIYHICTh HE MOKHA BIJIHECTH JI0 ITPABOBOI'0 CTATyCy OCOOM SIK CTaTMYHOTO
YTBOPEHHS,;

6) 110 X 10 KaTeropii mpaBoCcy0’€KTHOCTI, TO BOHA TAKOXK HE BITHOCUTHCS 110
CTPYKTYPH TMPABOBOTO CTaTyCy JIIOJAWHHM Ta TPOMaJsHUHA (BOHA € MEPEyMOBOIO
BCTYyIly OCOOM B TIPABOBIJHOCHHM), O3HAYa€ TMepeadaueHy 3aKOHOM 3IaTHICTh
cy0’ekTa OYyTH/BUCTYMATH YYaCHUKOM MPABOBITHOCUH 1 € €JIEMEHTOM MOHSITIMHO-
KaTeropiaJibHOro arapaTy Teopii IpaBOBIAHOCHH.

OTxe, Bce BHILECBHUKIAICHE CBIIUUTH PO TE€, MO0 KOHCTUTYIIHHO-TIPABOBHMA
CTaryc IIOJWHU Ta TPOMAASHUHA € 0araToaclmeKTHHM COIlaIbHO-TIPaBOBUM
dbeHOMEHOM 1 Il HayKH HEOOX1HO YITKO PO3MEKOBYBATH MPaBOBUM CTaTyC y
PI3HMX MOro 3HAYEHHAX: 1) SK reHepaJbHUM 1HCTUTYT KOHCTUTYILIHHOTO IpaBa
(cTatuuHe sBUIIE); 2) K SBUILE TPABOBOI JIIMCHOCTI (SBUIIE TUHAMIYHE).
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Tersina CUPOI ]I,

3aBiAyBad KapeapHu MI>KHAPOJAHOTO

1 EBPOTIEHCHKOTO TIPaBa FOPUIUIHOTO
bakynpTeTy XapKiBCHKOTO
HaIllOHAJIBHOTO YHIBEPCUTETY

imeni B. H. Kapasina,

JIOKTOP IOPUIUYHUX HAYK, Tpodecop

YHIBEPCAJIbHA MI’KHAPOJIHA CUCTEMA
HA 3AXHUCTI ) KYPHAJIICTIB

XKypnamicTuka Ma€ OCHOBHE 3HAUEHHS JJIS1 CTAJIOT0 PO3BUTKY, 3aXUCTY MpaB
JIOJIMHU Ta JEMOKPATUYHOI KOHCOIIAAIli, ajie 3aJIMIIAEThCS JOCUTh HEOE3MEUHOIO
npodecieto. buabiie Toro, B AeB’STH BUMAAKaX 13 JECATH BOMBCTBA KYPHAIICTIB
3aIMIIAIOTECS HEPO3KpUTHUMHU. 3a naHnuMu OOcepBaropii BOMTHX >KypHATICTIB
Opranizamii O0’eqnanux Hariii 3 muTanb OCBITH, HayKH 1 KyJbTypH (nmami —
KOHECKO), y nepioz 3 2006 no 2024 pik y BchoMy CBITi Oyio BOuTO monaz 1700
KYPHAJICTIB, 1 Maibke 9 13 10 BUMaaKiB IMX BOMBCTB 3aJIMIIAIOTHCS HEPO3KPUTUMHU
y cynoBoMy miopsiaky [1]. Hestimai nani mictsatees 1 B Jlomosial ['enepanpHOTO
mupekropa IOHECKO mpo 0Oe3mnexky >kypHamicTiB Ta HeOe3leKy Oe3KapHOCTI,
OITyOJTIKOBaHOT 3 Haroau M1»XHapOHOTO JTHS IPUITHHEHHS 0€3KapHOCTI 32 3I0YHHH
npotu xKypHamicTiB y 2024 p., B sikiil 3a3HaUeHO, 1m0 85 % BOMBCTB KypHAJICTIB
3aJIMIIAIOTECS B YCbOMY CBITI Oe3kapHMMH. A O€3KapHICTh TPU3BOJUTH 0
30UTBIIEHHS! KUTBKOCTI BOMBCTB 1 YaCTO € CUMITOMOM INOCHJIEHHSI KOH(IIIKTY Ta
HEJIEBOCTI 3aKOHY 1 CYJOBUX CUCTEM [2].

[H1I1 3arpo3u KypHaJlicTaM SIK 'y Mepexi, Tak 1 3a il MeXXaMH MPOJIOBKYIOTh
3poCTaTH, 0COOJIMBO B HEKOH(PIIKTHUX 30HaX. KiabKICTh yB’SI3HEHHMX >KYPHAIICTIB
JOCsITJIa PEKOPJAHO BHUCOKOTO PIBHSA, y TOM Yac $SK OHJIAMH-HACUJIIBCTBO 1
nepecyiayBaHHs MiIBUILYIOTh CAMOLIEH3YPY 1, B A€SIKUX BUMAAKaX, P13UYH] HAIa/IH1.
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KypHamicti TakoX Jaenajl dyacTille 3a3HaloTh HamajiB MiJ 4Yac BUCBITICHHS
MPOTECTIB 3 OOKY P13HUX CYO’€KTIB, BKIIOUAOYH K CHIIM O€3MEKH, TaK 1 YYaCHUKIB
nporecTiB [3]. YUucneHHi 3BITH Ta JIOCTIIHKEHHS MIATBEPKYIOTh, IO 3arpo3u
0COOJIMBO 3aYiNaroTh KIHOK-KYPHATICTIB Ta 0C10, K1 CTAHOBJISATh TPy MEHIIIHH.
Hemonasue onutyBanns FOHECKO-ICFJ cBiguuth, mo 73 % onuraHuX *KI1HOK-
KYPHAIICTIB TMOBIAOMUJIM, IO CTHKAIMCA 3 HAaCHJIbCTBOM B IHTEpHeTI mij yac
BUKOHAHHSI CBO€i poOoTH. BoHM dYacTo cTaroTh 00’€KTaMH CKOOPAMHOBAHHX
KIHKOHCHABUCHUIIPKUX aTak. lle HacWIbCTBO 3aBla€ IIKOIW TMpaBy JKIHOK Ha
CBOOOTY CITOBa Ta MPaBy CyCHILCTBA Ha iH(MOpMartito [4].

OOH axkTHBHO MpaIfoe HaJ 3aXUCTOM KYPHAIICTIB, MO MIATBEPIKYETHCS
3pOCTaI0UO0I0 KUTBKICTIO JEKIapaliiid, pe30JIroIii Ta IHIIUX HOPMAaTUBHUX aKTiB, SKI
periiaMeHTyIOTh TpaBa, CBOOOJW, TapaHTii JisIbHOCTI KypHaiicTiB. Cepen
npaBoBHX akTiB ciija Bkazatu Ilmanm gii OOH momo Oe3rneku KypHaiCcTiB Ta
npobiemMu Oe3KapHOCTI, CHPSIMOBAaHUN Ha CTBOPEHHS BUILHOIO Ta OE3MEYHOTro
CepeIOBHUINA /IS KYPHAJICTIB 1 MPalliBHUKIB 3ac001B MacoBoi iHpopmalii (gani —
3MI), TuM camMuM 3MILHIOIOYU MHP, IEMOKPATIIO Ta CTAIUNA PO3BUTOK Yy BCHOMY
CBITI; IOKYMEHT 3ayilla€ OCHOBHI aCHeKTH MPOQPLIAKTUKU, 3aXUCTY Ta CYJOBOTO
nepeciaigyBanHs. [lmaH Bkjroyae IIICTh HaNpsMIB: MIJBUIICHHS O0O013HAHOCTI;
BCTAHOBJICHHSI CTaHAAPTIB Ta pPO3pPOOKAa TMOJITUKH; MOHITOPUHT 1 3BITHICTB;
HapOIlyBaHHA MOTEHIIANY; TOCTIKEHHS Ta CTBOPEHHS Koamiuii [S5]. BinmosigHo
no Ilnany OOH cniBopaitoe 3 ypsanamu, 3aco0amMu MacoBoOi 1HGopMaIrii,
npodeciiHuMU  acoljaliiMH, HEYpSJAOBUMHU  OpraHizalisiMd Ta  IHIIUMU
3alliKaBJICHUMH CTOPOHAMH, 100 MOKJIACTH Kpail 0€3KapHOCTI.

3aXUCT JKYpHAJICTIB € YaCcTUHOK TOPSJKY JIEHHOro y cdepi crajioro
po3Butky Ha miepion g0 2030 poky. 3okpema, Lliap 16 mepenbayae cCrpusHHS
MUPHUM Ta 1HKIIO3UBHUM CYCIUJIBCTBaM, 3a0€3MEUYCHHS JOCTYIy J0 TPaBOCYIISA
JUIS BCIX Ta po30y/0Bi €(peKTHUBHUX, MiA3BITHUX Ta IHKJIIO3UBHHUX 1HCTUTYIIIH Ha
BCIX pIBHSX;, BHM3HAE, IO BCl JIIOAM TOBUMHHI OyTHM BUIBHUMHU BIJ yCiX (opm
HACWJILCTBA Ta BiIUyBaTH cebe B Oesmelll, He3BaXaloud Ha CBOI ETHIYHY
PUHAJICKHICTh, BIpY YU CeKcyanbHy opieHTamio [6]. Lime 16 y3romxyerbes 3
MIMPIIOK CHUCTEMOIO TIpaB JIIOJWHU, CIPHUSIOYA PO3BUTKY CYCHIIBCTB, SIKI
MOBAXKAIOTh 1 MIATPUMYIOTH IIpaBa O0COOHM, a TaKOX MPaBO HA MPUBATHE KUTTH,
CBOOOy BUpaXEHHS JYMOK 1 OCTYII 10 1H(opmanii. PiBHUI qocTym 10 mpaBocy s
Ma€ BAXKIIMBE 3HAYEHHS [UJIS 3aXHUCTy IMpaB OKPEMHX OCI0, BHUPILIEHHS CHOPIB 1
3a0€3IeUeHHs TOTo, 100 Ypa3JiiBl BEPCTBU HACEJICHHS HE OYyJIM MapriHaai3oBaHi uu
HEHAJIeXKHI.

be3yMOoBHO, 3HAUHHIT BHECOK Y 3aXUCT KYPHAJICTIB pOOJIATH CTATYTHI OpraHu
(I'enepanbra Acam6iesi, Exonomiuna i Comianbaa Paga, Paga 3 mpaB moauau Ta
1H.), cremiagizoBaHi 1HCTUTYIIi, mocaaoBli ocoobu OOH, ski «mepcoHiPiKyOTh»
MPaBO3axUCHY AISUTHHICTD IaHOT YHIBEpCAIbHOI OpraHi3allii Ta BU3BHAYAIOTh TOJIOBH1
BEKTOPH CITIBIIAIll Jep>KaB-y4aCHUIlh B 03HaueHOMY Hanpsimi. Cepelt X CTPYKTYP
ciia 3a3HauuTH Ynpaiinasg BepxoBaoro komicapa OOH 3 npaB moauau (qami —
YBKILJ), sike ynmoBHOBa)K€HE 3a0X0YYBAaTH Ta 3aXUIIATH €()EKTUBHE 31HCHEHHS
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BCIX IpaB JIIOJIMHU, BKIIIOYAIOYH MpaBa KypHamicTiB Ta npamiBHukiB 3MI. YBKILI
mpaitoe HaJl peasizaiiero MmanaariB ['enepanbuoi Acamb6iiei Ta Panu 3 npas matoquHu
11010 OE3MEKU KYPHATICTIB.

3aciyroBye Ha yBary AisUIbHICTH CHEIIaIbHUX MPEACTaBHUKIB, Cepell STKUX:
CreniaJibHUIN T0TIOBIAY 3 MUTaHb 3a0X0UYEHHS Ta 3aXUCTY MpaBa Ha CBOOO1Y JTyMOK
Ta iX BUIbHE BUpaxeHHs, CremiaJbHui T0MOBIIay 3 MUTaHb MPOCYBAHHS MPaBIH,
CTHpPaBEIMBOCTI, BIAIIKOJYBaHHS Ta TapaHTii HemoBTopeHHsA, CremiaabHul
JIOTIOBIJaY II0/I0 TIpaBa Ha HEAOTOPKAHHICTH MPUBATHOTO KUTTS Ta iH.; PoOoua
rpyna 3 HaCWIBHUIIBKMX a00 HEIOOpOBUTLHUX 3HWKHEHb, SKI HAJUICHI
MOBHOBAXCHHSIMHU HA PO3TJIS KOHKPETHUX CUTYAIIiH PO MOPYIICHHS TPaB JTIOUHU
B KpaiHi a00 TEMaTUYHUX MUTaHb B YCIX YaCTHHAX CBITY. 3a/J11 BUKOHAHHS CBOIX
00OB’SI3KIB BOHM 31MCHIOIOTh KpaiHOBI BI3UTH, PEaryiOTh Ha OKpPEeMi BUIIAJKH
MOBIJJOMJICHb TMPO TMOPYLIEHHS Ta NpoOseMu OUIbII IIMPOKOTO XapakTepy,
HAJICWJIAI0YM TIOBIJJOMJICHHS JEpKaBaM Ta IHIIUM 0C00aM; CIpPHUSIOTh PO3BUTKY
MDKHApOJHUX CTaHAAPTIB IIPaB JIIOJUHU, MiABUIITYIOTh 0013HAHICTh I'POMAJICHKOCTI
Ta HAJAI0Th MOPAJIU 010 TEXHIYHOT CHIBIIpaIl.

Cepen cnerianizoBanux yctanoB OOH cnin npuainutu yBary FOHECKO, sike
HaJlJIeHe OCOOJIMBHM MaHJAaTOM Ha CHOPUSIHHSA «BUIBHOMY OOMIHY 1AesMH 3a
nonomoror cioa Ta 3o00paxenHs». IOHECKO mnpaioe Hajg migBUILIEHHSM
O€3MeKHr )KYpPHAIICTIB Ta 0OpOTHOOIO 3 OE3KAPHICTIO THX, XTO Ha HUX Hamajae. Lle
BKJIIOYA€ HABYAHHS MPEJCTABHUKIB CYJJOBUX CTPYKTYP 1 CHJI O€3MEKH MIKHAPOJHUM
cTaHaaptaM y cdepl cBOOOAM BUPAXKEHHS AYMOK, TOCTYyIy A0 1H(popmarii Ta
0€3MeKH KypHAIICTIB.

3a71s1 IPUBEPHEHHS yBaru TpOMaJICbKOCTI, a TAKOK OCHOBHHX 3aIliKaBJICHUX
CTOpPIH 1 TapTHEPIB JO CYCHUIbHOI 3HAYYIIOCTI HE3alexHOi Ta mpodeciitHol
KYPHAJIICTUKH, SIKa € OJTHIE€I0 3 OCHOBHUX IUIeH Buiieo3nadeHoro [lnany i OOH,
FOHECKO chinsHO 3 jAepkaBamu-ujieHaMud Ta iHmmMu areHtctBamu OOH
OpraHizoBy€ MIDXKHAPOJIHI JIHI, Taki sk BcecBiTHINM AeHb cBOOOAM APYKY (3 TpaBHS:)
Ta MiKHapOHUHN JIeHb MPUNTUHEHHS O€3KapHOCTI 3a 3JI0YMHU MPOTHU KYPHATICTIB
(2 mucromana, Pesomomis ['enepansuoi Acambiei OOH A/RES/68/16). Bonu €
IHCTpYMEHTaMH JUIsl OOTOBOPEHHSI, aHATI3y Ta PO3POOKHU SIK MIKHAPOJIHUX, TaK 1
MICIIEBUX 1HILIATUB, MOB’SI3aHUX 31 CBOOOJIOI0 MpecH, OE3MEKOI KYPHATICTIB Ta
po0IeMor0 OE3KapHOCTI.

FOHECKO nanae matdgopMy Ta paMKH I y4acTi BCiX 3allIKaBJICHUX CTOPIH y
MDKHAPOJHUX TUCKYCIAX 3 MUTaHb MOJITUKH JIOCTYMy A0 iH(opmarii B nudpoBy
ernoXy, OCKUIBKM BOHA pO3LIMPIOE IpaBa Ta MOMJIMBOCTI JItOJeH, 3ale3neuye
MO>KJIMBICTh TPUMHATTS OOIPYHTOBAaHUX pIllIEHb, CTUMYJIIOE 1HHOBALll Ta CHpUSE
IHKJTFO3UBHOCTI 1 coriasibHoMy miporpecy [7]. V' 2022 pomi FOHECKO mposena
0araToCTOPOHHIM KOHCYJIBTATUBHUI MPOLIEC Y BCIX PErioHax, MPUIUIMBIINA OCOOIUBY
yBary perioHanbHiil peamzanii [Inany it OOH ta cnoco6am BupiiieHHs TpoOieM 3
METOI0 TIATBEPPKEHHSI TPUXWIBLHOCTI Ta TmiepeocMmucienHs [lmany ©Ha apyre
necatumTra. KiodoBUM pe3ynbTaToM KOHCYJbTAIlli CTaB TMOBTOPHUM 3aKIIMK
YUCIICHHUX 3allIKaBJICHWX CTOPIH JI0O CTBOPEHHS Ta 3MIIHCHHS HAIllOHAJTHHUX
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MEXaHI3MIB O€3MeKH KYPHAIICTIB. I[HIIMM B3a€MOIOB’S3aHUM, aj€ OKPEMUM
PE3yJIbTaTOM KOHCYJIBTAIlIN CTaB 3aKJIHMK J0 TOTO, 100 Oe3neka >KypHaIICTIB cTajia
HEBiJl'€MHIM KOMITOHCHTOM HAI[IOHAIFHUX IUJIaHIB 3 TMpaB JIIOJAWHU Ta PO3BUTKY,
0c00JIMBO B KOHTEKCTI AocsrHeHHs Llineit cTamoro po3Butky [8].

[limrcymoByroum, ciij KoHcTaryBat, mo mja erigoro OOH cTtBopeHa 1
(GyHKIIIOHYyE yHIBepcajdbHa MDKHApOJHA CHCTEMa 3aXHCTy >KYpPHAJICTIB, fKa €
HEB1JI’€MHOIO CKJIQJIOBOIO 3araJIbHOTO 3aXKCTY TpaB JtoauHu. [I[puBepHeHHS yBaru
70 TISTIBHOCTI 1i€i KaTteropii ocid moB’si3aHe, MepI 3a Bce, 3 X 0e3mocepeHiMu
000B’sI3KaMH, 3aBISKH HAJIC)KHOMY BHKOHAHHIO SIKHX TPOMAIKICTh OTPUMYE
1H(OpMaIlio PO BCl MOAII, SIKI BiI0OYBAIOTHCS HA MDKHAPOAHOMY Ta HAI[IOHATbHOMY
piBHsX. BogHouac came ix OesmocepenHsi MisUTBHICTh 1 € BUKIUKOM JUTSl JKHUTTS,
310pOB’s, (PYHKIIIOHYBaHHS XKYpPHAJIICTIB-MPO¢EeCiOHaNIB, SKI ONMUHSIOTHCA Y BUPI
MOJIii, TMOB’S3aHUX HE TUIBKU 3 BUCBITJICHHSM OYyJIEHHOTO Ta MHUPHOIO >KUTTS
CYCIIJIbCTBA, aje 1 M KHAPOJHUX KOH(MIIKTIB Ta 1HIINX TYMaHITapHUX KaTacTpod.
MixHapojHa CIIJIPHOTAa Ta HaIllOHAJIbHI YPSAM TOBHHHI JOKJIAIaTH  CIUIBHUX
3yCHJIb 3a]J1s1 BUPOOJICHHS IPAKTUK 3aXUCTY KYPHATICTIB.
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Isan BOI'ATUPBHOB,

npodecop kadeapu npapa

Ta MPaBOOXOPOHHOI JisSITBHOCTI
Jlep>KaBHOTO YHIBEPCUTETY
«KutomupchKka MmomTexHikay,

JIOKTOP IOPUINIHUX HAyK, TIpodecop,
3aCITy>KEHHI 149 HAyKH 1 TEXHIKUA YKpaiHH

JOTPUMAHHA ITPAB JIIOJJUHHU B YMOBAX
ITPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

be3ymMoBHO, 1110 B yMOBax MPaBOBOI'O PEKUMY BOEHHOI'O CTaHY BHPIIIYBaTH
npoOJieMy 3aXUCTy IpaB JIIOJAUHU JTy>KE BaXKKO, 0COOJIMBO KOJIM TH TepeOyBaenl Ha
OKYTIOBaHiil BOPOroOM TEPUTOPIi. AJi€ 1€ HE € BUITPABJAHHSAM, OCKUIBKU JOTPUMAaHHS
paB JIOJUHU (POPMYIOTECA Yy JIepKaBl Ha OCHOBI OXOPOHM ii BiJ PI3HOMaHITHHX
HECHpaBeUIMBUX 1 HeOakanux mocsranb [1, c¢. 49]. Ha timi mporo 6e3
nepeOTbIIEHHS. MOXKHA CTBEpKYBaTH, 110 JlaHa MpooOsiema Halylia CBITOBOTO,
I00aNbHOTO 3HAYEHHS 1 BHMIIAa Ha MeEplie MICHE y MDKHApOAHIM cucTemi
OLIIHIOBAHHSI JIEMOKpPATIi y CYCIUIBCTBI.

3Bu4aiiHO, MpoBeAeHHS Kadenporo Teopii Ta icTOpii Jep>KaBU Ta Tpapa,
KOHCTUTYLIMHOTO IpaBa Ta IMpaB JIIOAWHU JIHIMPOBCHKOTO JI€P>KaBHOIO
YHIBEPCUTETY  BHYTpIIIHIX  chpaB  BceykpaiHChbkOi  HAyKOBO-TIPAKTUYHOI
koHpepenttii «IIpaBa moaMHN: METOI0JIOTIYHHUMA, THOCEOJOTIUHHM Ta OHTOJIOTIYHUN
aCIeKTU», TPUCBSIYCHOI [6-piydi0 MPOTOJIONMICHHS 3arajibHOi JeKjaparlii mpas
JIOAWHHM, € CBOEYACHUM HAyKOBUM 3aX0JIOM 1 OpaTv B HbOMY y4acTh — II€ JJIsl MEHE
BEJIUKA YECTh.

Ha >xanp, 3a ZOCHIIKEHHSIM YyYEHUX HIKOJIU «IHTEIeKT», JOTpPUMaHHS TpaB
JIOAVWHA B YMOBAaxX IMPABOBOTO PEXHMY BOEHHOTO CTaHy 3HAYHOIO MIpPOIO Mae
SCKpaBe MOJITUYHE 3a0apBJICHHS 1 3aJUIIATUMEThCS TaKUM, IO HE BITOBIJA€E
IMPUHIIKATIAM 3arajibHoi JAekaparlii mpas jgoanau. Came TOMY 3aB/IaHHS HayKOBIIIB
Ta TPAKTUKIB Yy cepl mpaBa MoJsraloTb B TOMy, 1100:

— To-mepiie, BCeOIYHO 1 JCTaIbHO MPOBOIUTH JIOCTIKEHHS I[HOTO
COLIIaJIbHO-TIPABOBOTO (heHOMeHa 1 GOopMYJIFOBaHHS HOr0 HayKOBO OOTPYHTOBaHOI
XapaKTEePUCTHKHU;

— mo-zapyre, GopMyBaHHS a€KBaTHOTO PO3YMIHHS KOKHOIO JIFOJAMHOIO CBOIX
npaB 1 cBOOOJ, @ TAKOX HAaBYaHHA 1l MEeTOAaM 1 3aco0aM iX YTBEpIKEHHS, 3aXUCTY
BiJl OyAb-SKUX MOPYIIEHb 1 3a31XaHb 5K 3 OOKY Jep>KaBH, TaK 1 OKPEMHX YJICHIB
CYCIJIbCTBA, 0COOJMBO PI3HOTO POy YNHOBHHUKIB.

3BuyaiiHo, 30poiiHa arpecis pd npotu Ykpainu 24 mrororo 2022 poky
nopojauia HHU3KY MpoOJieM 3aXHUCTy MpaB JIIOJWHU 1 MpHU3BEia A0 3alofisTHHS
ICTOTHOT IIKOAM $IK BIMCHKOBHM, TaK 1 LMBUIBHUM 0C00aM, SIK-OT: 3aruOelb;
MOPaHEHHS, IO MPHU3BEIIM JI0 JOBTOTPUBAIMX HACTIIKIB IS JKUTTEMISILHOCTI;
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BTpaTa JKUTJa 1 3aco0iB [0 ICHYBaHHs; TNEpPEeMIIEHHs; pyHHYBaHHS
iHppacTpyKkTypH; 1M030aBJIICHHS JOCTYNY 10 OCHOBHHMX IIOCIYT; IICHXOJIOT1YHI
TpaBmu [2, c. 12].

A migpuB namOu Ha KaxoBChKiM TipoenekTpocTaHilii y yepBHi 2023 poky
OPU3BIB 0 MACIITA0OHOTO 3aTOIUICHHS TEPUTOPIi, BUKIMKABIIN E€KOJOTIYHE JINXO,
AK€ BXKE CIPUUYMHWIO KaTacTpo(iuHUM BIUTUB HAa TPOMajd IHOTO perioHy. 3a
MPOTHO3aMH YYEHUX, IeH IHIUACHT MaTUME JTOBTOTPUBAII HACHIIKH JJISl IIUPOKOTO
CHEKTpPY IpaB JIOAUHH, 30KpeMa MpaB Ha 3/70POB’s, BOAY 1 JHOCTaTHIN JKUTTEBUMN
piBenb. HaitHeOe3neunimie te, 1mo pociiicbka (eaepaliis BiIMOBUIA MIXKHAPOIHIH
CHUTBHOTI y TYMaHITapHOMY JIOCTYII1 1O OKYIIOBaHUX HEIO PaiioH1B Ha JIIBOMY Oepesi
piuku J{Himpo.

Ha oxymnoBaHuxX poci€lo TepuTOpiAxX YKpaiHU NpPOJOBKYETHCS CBaBUIbHE
3aTpUMaHHS IIUBLIBHUX OCI0 1 TpUMaHHS iX MijJ BapTO 0€3 3B’S3KY 13 30BHIMIHIM
cBiTOM. JIt011 TOMUPAIOTH MMiJ1 Yac TPUMaHHS MiJ] BApTOIO, IX 3HAXOJATh MEPTBUMU
3 O3HaKaMM HACWJIbCTBA. baraTo Takux BUNAAKIB (IKCYEThCS IMIOJACHHO. A TaKOX
103aCy/I0B1 CTpaTH YKPAiHCHKUX BINCHKOBOMOJOHEHHX, iX KaTyBaHHS, dOPCTOKE
MOBOJPKEHHS Ta KaXJIMB1 YMOBU TPUMAaHHS Iij] BAPTOIO.

YOUBCTBO IUBIILHUX 0C10 POCIICEKUMU 30pOMHUMH CHUJIAMU — 11€ TCHIACHITIS,
3aJI0KYMEHTOBaHa y KOKHOMY 3 PET10HIB, KOHTPOJIb HAJl IKUMH YKPAiHChK1 30pOiiH1
cuiM BiTHOBWIM y 2022 poui. 3BU4aiiHoO, Ti, XTO nepedyBaB B OKynallii, BCl 0osuinc,
110 Oyab-XTO MOX€E OyTH 3aTpUMaHuid, yOUTHi a00 3HUKHYTH.

CekcyanbHe HACHIBCTBO, BUMHEHE POCIHCHKMMH BIHCHKOBOCITY>KOOBIISIMH,
CHIBPOOITHUKAMU  POCIMCHKUX TPABOOXOPOHHUX OpraHiB 1 TpalliBHUKaMH
POCINCHKIX MEHITEHIlIapHUX 3aKJIaJiB, BAKOPUCTOBYBAIOCS K (hopMa KaTyBaHb a00
’KOPCTOKOTO TTOBOJIKEHHS 3 UOJIOBIKaMHU Ta >KIHKaMHU, sIK1 TiepeOyBaJIH IiJi BApTOI Y
pociiicekux CI30 abo BuUNpaBHMX KOJIOHISX, MOPYIIYIOYH TMPABO JIIOJAWUHH Ha
3aXUCT.

Ha >xanb, KoM MU TOCTIHHO TPHUBOXKHUMOCS 1 Tepe0yBaeMO B HEPBOBOMY
cTaHi, Hamie O10JOTiYHE MUCJICHHS HANOBHIOETHCS TMOTAHUMH JyMKaMmH, SK-OT:
CTpax, IepeKUBaHHS, TICUXO0JIOTIYHA BTOMA, TOO0IOBAaHHS 32 OJIM3bKUX 1 PIIHUX HAM
monei. Hemapma Bopor MmIOACHHO BHOYI OOCTpLIIOE Hamll  OyJIWHKH,
1H(PaACTPYKTYpY, HAraJyro4u mnpo cede K TEPOPUCTa, KOTPUI X0Ue HAC 3HULIUTH.
Mu He MaeMo MpaBa BUYEPITYBATH CBiil pecypc, BIH 1 TaK MOXUTHYBCA 3a L1 POKU
BEJIMKOI BiliHM [3, c. 32].

Jlo peudi, HI MDKHapoOAHE ryMaHiTapHe npaBo, Hl JKeHeBCchbka KOH(EpEeHIIis
1010 3aXUCTY BIMCHKOBOMOJOHEHUX, H1 YepBonuil Xpect, Hi OOH He cipoMoxHi
BIUIMHYTU Ha POCIHCBKY (enepailito, abu CTBOPUTHU BIMCHKOBI TabOpH IS LHUX
mronei. Yomy Ykpaina Mae AOTpUMYBAaTHCSA HOPM MiKHApOJHOTO TpaBa (BOHA
CTBOpMIIA YK€ iX YOTUPH), a pocist — Hi? MOKIIMBO, caMe TYT KPUETBCS CYTh IIOJI0
JOTPUMAHHS TIPaB JIOJUHU B yMOBaX BiiHU.

Tox pra'iHCLKa IpaBOBa HayKa 3a pPOKH HE3aJeKHOCTI HE 3MOrIJa
3aMpONOHYBATH CYCIUIBCTBY TaKy MOJIEb, sika O BiAmoBigaia cT. 3 KOHCTI/ITyHII
VYkpainu, Koiu JTIOANHA, ii )KUTTS 1 37J0pOB’ s, YECTh 1 T1IHICTh, HEJOTOPKAHHICTH 1
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Oe3IeKa € HAaMBUIIOIO COIIAIBHOIO IIIHHICTIO. A TOMY 11 po3poOKa 1 BIPOBaHKEHHS
B po0OTYy IPAaBOOXOPOHHUX OPraHiB € aKTyaJbHUM 1 BHMYIICHUM 3aBIaHHSM,
0COOJIMBO B YMOBaX IPABOBOTO PEKUMY BOEHHOTO CTaHy B YKpaiHH.

CnucoK BUKOPHCTAHUX JKepeJr:
1. BorarupsoB L. I'. Pociiicbko-ykpaiHchKa BiifHa: MO KpuMiHoJora. MoHor. KuiB :
TOB «Bunasanumii 1im «AJIED Ykpaina» 2023. 244 c.
2. boraruproB I. I'. YepHiriBmuHa y BiliHI: HapuCH BiATBOPEHHS MO 24 JOTOrO
2022 poxky, monorpadis. Oneca : BunaBaunrso «fOpuauka». 2024. 260 c.
3. boratupros L. I'. Ocobucra Ge3neka B yMoBax BifHU: mopaau KpuMinosora. Kuis : B/]
«Jlaxop», 2024. 60 c.

Anpapiii KYUYK,

npodecop kadenpu npasa

Ta MyOJIYHOTO YIIpaBIiHHA

CyMCBKOT0 JIepKaBHOTO NIEAAroriyHoro
yHiBepcuteTy iMeHi A. C. MakapeHka,
JIOKTOP IOPUIUYHUX HAyK, Tpodecop

MPUBATHUM IHTEPEC VERSUS NYBJIYHUHA IHTEPEC.
B KOHTEKCTI EKCTPAOPJINHAPHUX YMOB

TpuBanuii yac TUTaHHSA CIIBBIJHOIICHHS TMPUBATHOIO IHTEpECy Ta
myOJIIYHOTO 1HTEpECy 3aJUIIAIOCh 11032 YBAro0 BITYU3HSHOT MpaBHUYOI Hayku. Ha
MOIO yMKY, YUHHUKAMH I[bOT0 OyJIH Taki 0OCTaBUHH.

1. Icmopuunuii kowmexcm. Y pPaAsSHCHKUNM TEpioJ TMpPaBOBa TOKTPUHA
3HAYHOI0O MIpPOI0 IpPYHTyBajacsi Ha TMPIOPUTETI «3arajJbHOTO Ojara» Haj
IHIUBITyaIbHUMU TIpaBaMu. [IpuBaTHUI 1HTEpEC BBAXKABCS IPYTOPSIHUM, a 4acTO
HaBITh TPOTUCTABISIBCS «IHTEpecaM COIIAIICTUYHOTO CYyCHUIbCTBaY». Taka
171€0JI0T1sI 3yMOBHIIA MapriHaJIi3aIliio0 JOCTIKEHbB, OB’ I3aHMX 13 TTpaBaMH 1HIUBIIA
YU 3aXUCTOM MPUBATHOTO IHTEPECY.

2. Biocymuicmv meopemuunozo niorpynms. [lyOomiaauil iHTepec TpaauiiiHo
TPaKkTyBaBCs SIK TaKWi, 110 OTOTOXKHIOETHCS 13 BOJICIO JiepKaBU, 0€3 TIIMOOKOTo
aHai3y MOro 3MICTy, MEX 1 CHIBBIAHOILLIEHHS 13 MPUBAaTHUMU 1HTepecaMu. Jlume 3
MOYaTKOM JEMOKPAaTUYHHMX T[EPETBOPEHh B YKpaiHi BUHHUKIA ToTpeda y
NEePEOCMHUCIICHHI 111€1 KaTeropii.

3. Hominyeanusa ropuouunozo nosumugizmy. Y TOCTPaJSHCBKUN Mepiof
npaBHUYA HayKa B YKpaiHi OyJjia 3Ha4HOIO MIPOIO 30pPIEHTOBaHA Ha BUBYCHHS HOPM
3aKOHO/IaBCTBa 0€3 iX TTTMOOKOro aHajizy uepe3 MpU3My CYCHUIBHHUX MOTPed 4uu
monacekkux mpaB. lle oOMexyBamo pPO3BUTOK KOHIENTYaJIbHUX TMIAXOMIB 0
OanaHCYBaHHS MMPUBATHOIO Ta MyOJIIYHOTO 1HTEPECIB.

4. Heoocmamusa possunenicms cy0060i npakmukuy. BiACyTHICTh HaJeXHOI

25



Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

KUIBKOCTI CYJIOBUX IIPEIEICHTIB, K1 MOTJIM O OyTH OCHOBOIO JIJIsl TOKTPUHAJIBHOTO
aHaIi3y [bOTO MUTAHHS, YCKIIQJHIOBAIA MOr0 PO3BUTOK y MPABOBIM HAYIII.

5. Incmumyyiiina nedockonanicms. TpuBana ciIaOKICTh THCTUTYIIIH, SK1 O
MOTJIM 3a0e31eunTH e(peKTUBHE OallaHCyBaHHS IHTEPECIB, TAKUX SIK Cy/I0BAa CUCTEMA
Y1 MEXaHI3MU aJMIHICTPaTUBHOTO OCKap>KEeHHSI, TAKOXK HE crpusiia GopMyBaHHIO
HaJISKHOTO IUCKYPCY CTOCOBHO ITi€l mpoOnemaTtuku. Jlogam, Mo aaMiHiCTpaTUBHE
CymOYMHCTBO Oyno cdopmoBane gume Ha moyatky 2000-x  pokiB.
«AJIMIHICTPaTUBHI CyAM BIJANOBIAAIOTH 3a BUPIIICHHS CIOpPIB, MOB'SI3aHUX 3
TiSTTBHICTIO OPTaHIB BIaJW Ta BUKOHAHHSM aIMIHICTPAaTHBHOTO 3aKOHOJABCTBA. 3
OTJISIAY Ha Te, IO 111 CYJU PO3TJISIIAI0Th CIIPABH, TIOB'SI3aHi 3 TISUTBHICTIO IEPKABHUX
1 MICLIEBUX OpraHiB, BOHM BIUIMBAIOTh Ha €()E€KTHBHICTb BHUKOHAHHS 3aKOHIB Ta
3a0e3reueHHs npaB Jroauany [1, c. 382].

6. Mixcuapoonuu acnexm. Jluiie 3 MOCWJICHHSM MIXKHAPOJHOI 1HTETparii
VYkpainu, 30kpema y cepi JI0CHKUX MPpaB Ta MpaBoBIasl, movyaia GopMyBaTUcs
norpeda y NpHUBEACHHI MPABOBUX CTaHAAPTIB J0 €Bporechbkoro piBHs. lle
CTUMYJIIOBAJIO BUBUCHHS 1 aJJaNTAIli}0 IPUHIUIIIB MPOMOPIIIHHOCTI, CyOCHI1apHOCTI
Ta THIIMX MEXaH13MiB, 1110 JI03BOJISIIOTh YPETYJIIOBATU CITIBBITHOIIIEHHS TPUBATHOTO
1 myOJIIYHOTO 1HTEPECIB.

Cporoani, Ha TJII TOCWJICHHS KpPHU30BUX SBHUI, I MpoOiema Halyna
0COOJIMBOTO 3HAYEHHSI. 3POCTaHHS IHTEPECY JO0 TEMAaTUKH 3YMOBIIEHE MOTPEOOIO
YIAOCKOHAJIGHHS 1HCTHTYTIB 3aXHCTy JIOJACBKHX TIIpaB, CTBOPEHHS IIPABOBUX
3ano01KHUKIB MPOTH 3JI0BKHBaHb MyOJIYHOIO BJIAJOI0 Ta 3a0e3NedYeHHs OanaHcy
MIDXK 1HTE€pecamMu CyCNUIbCTBA i OKpEMHUX 0CiO.

Jlnst BITUM3HSAHOI TMpPaBHUYOI HAyKW OKpeciieHa MpobieMaTtuka HaOyBae
0COOJIMBOTO 3HAYEHHS Yepe3 HU3KY YHHHUKIB:

— TIOCWJICHHSI  €KCTPAaOpJMHAPHUX  BUKIWKIB  CydacHOCTi:  30poiiHi
KOH(DIIKTH, MaHaeMii, IPUPOIHI KaTacTpodu, TEPOPUCTHYUHI 3arpo3u, EKOHOMIYHI
KPU3H TOIIO CTBOPIOIOTH CHUTYaIlil, KOJIM HEOOXIHICTh 3a0e3MeueHHs MyOIiuyHOT
Oe3MeKy, MPaBOMOPSAIKY Ta HalllOHAJIBHOI OE3MEeKH MOXKE€ BUMaratu OOMEKEeHHS
MEeBHUX MPUBATHUX 1HTEpeciB. Takuil OaJlaHC BUKIMKAE TOCTPY AUCKYCIHO HIOAO
MeX 1 OOTpYHTOBAHOCTI BTpPy4YaHHS B PUBATHY c(epy;

— KOHCTUTYIIHHO-IPaBOBHM acmnekT: 3rigHo 3 KoHcTutyliero Ykpainu
3a0e3nedeHHs JTIOJICHKUX TPaB € TOJOBHUM OO0OB’sI3KOM jepxaBu. [Ipote came B
EKCTPAOpIMHAPHUX YMOBAX JIepKaBa Ma€ JISITH B MEXKaxX MPaBOBUX 1HCTPYMEHTIB,
10 JTO3BOJIAIOTH CHIBBIJHOCUTHU IMyOJIYHI Ta MPUBATHI 1HTEPECH, HE MOPYIIYIOUU
OCHOBOIIOJIOKHUX TPUHITUIIIB MPABOBIIAII;

— MDKHApOIHO-TIPABOBHI KOHTEKCT: €BPOMEHCHKHI Cy/ 3 MPaB JIOJUHU Y
CBOiM MPAKTHUIIl HEOJHOPA30BO PO3IJISLAaB MUTAHHS MPOMOPLINHOCTI 0OMEXEHB
JIOJICBKUX TIpaB B EKCTPAOPJAMHAPHUX YMOBAaX, IMiIKPECIIOI0OUN BaKIUBICThH
BUKOPHUCTaHHS NMpuHIUIy margin of appreciation. Ile poOUTh IOCHIIKEHHS TEMU
HAJ3BUYANHO aKTyaJIbHUM IS aHaji3y BIJMOBIAHOCTI HalllOHAJIBHUX IM1JIXOIIB
MDKHApOJIHUM CTaHJIapTaM;

— TpaBO3aCTOCOBYA TPAKTHKA: PIIIEHHS OpraHiB Jep>KaBHOI BJalH,

26



[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

yXBaJIeH1 B €KCTPAOPAMHAPHUX YMOBAX, YaCTO IMiIISTAI0Th KPUTHIL Yepe3 MOKIIUBI
3JIOB)KMBAHHS, JUCKPUMIHAIIMHUI XapakTep a00 HEAOCTaTHIO OOIPYHTOBaHICTh. Lle
aKTyajizye TMoTpe0y y CTBOPEHHI MPO30pUX KPUTEPIiB M BPETYJIIOBAHHS
KOH(TIKTY 1HTEpECIB;

— PO3BHTOK aMiHICTPaTUBHOTO CYJOYMHCTBA: CYJOBHI KOHTPOJb 32 AisIMHU
myOIiYHOT aIMIHICTpallii, CIPSIMOBAaHUMHU Ha 3a0e3MeueHHs MyOIiYHUX 1HTEPECIB, €
BOKJIMBUM €JICMEHTOM IIPaBOBOI CHUCTEMH. Y IhOMY KOHTEKCTI aKTyaJbHUM €
JOCITIJKEHHST JOKTPUHAIBHUX IMAXOMIB 10 BU3HAYEHHS MEX MK NMPUBATHUMH 1
nyOIIYHUMU 1HTEpecaMu.

Takum yuHOM, aHami3 O3HAYEHOI TEMHU € HEOOXITHWM IJIs1 YIOCKOHAJICHHS
HAI[IOHAJILHOTO TpaBa, pO3pOOKK e(EeKTUBHHUX TMPAaBO3aCTOCOBHUX CTpaTeriii Ta
3a0€3MeUeHHs HAJIeKHOTO OajaHCy MK MPUBATHUMU 1 MyOJIIYHUMU 1HTEpECaMH B
yMOBaX KPU30BUX CUTYAIIIH.

Cnucox BUKOPUCTAHUX JAKepeJI:
1. Kosanp M. I1. Meromosoriui migxoau THOCEOJIOTIT aMiHICTPaTUBHOTO CYJIOYHNHCTBA:
3arajibHa Xapaktepuctuka. /Ipaeo i cycninbcmeo. 2021. Ne 6. C. 381-386.

ITetpo MAKYIIEB,

npodecop kadenpu icTopii Ta Teopii
JIep’KaBH Ta MpaBa Y HIBEPCUTETY
MUTHOI CIIpaBH Ta (PIHAHCIB,

JIOKTOP IOPUIUIHUX HAYK, Tpodecop

3APO/KEHHS IIEIf BEPXOBEHCTBA ITPABA
TA If ®°OPMYBAHHS B TEOPII JTEPKABHU TA IIPABA KPATH
€BPOIIU BIJIl AHTUYHUX YACIB 1O XXI CTOJITTS

CyTT€BOIO PUCOIO0 PO3BUHYTOTO CY4acCHOTO CBITY € MOCHJICHHS TJI00aJbHUX
MPOILIECIB, CIIPSIMOBAHUX Ha (POPMyBaHHS €AMHOI IJIAHETAPHOI COIIAbHO-TEXHO-
npupoaHoi cuctemu. OHAK TaKa CHCTeMa MOBUHHA CIIUPATHUCS HAa Cy4acH1 IPaBOB1
HOPMH, 1110 0€3YMOBHUM 0a3MCOM MalOTh BEPXOBEHCTBO IPaBa.

BepxoBeHcTBo mpaBa chOrojHi — 1€ (PyHIaMEHTaIbHUN TPUHIIAI TIPaBa,
KWW O3Hauae, M0 KOJHA JIOJMHA HE € BUIIE IpaBa, [0 HIKOTO HE MOXE OyTh
KapaHo JIepKaBor0. AJie HOTO BUTOKH CSTAIOTh TTTMOOKOT TABHUHU, KOJIM MUCITUTEI1
AHTUYHOCTI TIoYanu (OpMYBATH YSBIEHHS IMPO 3aKOH SIK TOJIOBHUUN PETYIATOP
CYCHIJIbHUX BIIHOCHH.

Iness BepXoBEHCTBa mpaBa NpOMIILIA CKIATHUNA 1 OaraTOrpaHHUM IIISX
PO3BUTKY, TPaHCPOPMYIOUHCH BiJ AHTUYHUX KOHIICHIIA CHpPaBeIIMBOCTI M
PO3YMHOCTI 0 CUCTEMAaTH30BaHUX TeOpiil mpaBoBoi AepkaBu y XIX cromitri. La
€BOJIIONIS, KA OXOIUIKOE IMEPIoJl BiJ 3aBEpIIEHHS aHTUYHOCTI J0 HoBoro uacy,
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JIEMOHCTPYE, SIK 3MIHIOBAJIMCS YSBIEHHS MPO 3aKOH, MOT0 pojb y CYCHUIBCTBI Ta
B3a€MO/I1IO0 3 Bi1a/1010. ChOTO/IHI 11€ € OJIHI€I0 3 PYHITAMEHTAIILHUX OCHOB Cy4aCHOTO
JEMOKPaTUYHOTO CYCI1JIbCTBA.

JaBHBOTpenbKI Mucnureni, Taki sk Cokpart, [Imaron 1 Apicrorens [1, 9, 3],
BIIEpIIE OKPECIWJIA YSBJICHHS TMPO 3aKOH SIK BHUILYy CHIY, sIKa TIOBHHHA
3a0e3nevyyBaTu CIpaBeAJIMBICTh, TAPMOHIIO Ta 100pOOYT Y CyCHIbCTBI. A PUMCHKI
IOPUCTH 3aKJIaJId OCHOBH PO3YMIHHS BEPXOBEHCTBA 3aKOHY, SKi B MallOyTHHOMY
CTaIM OCHOBOIO TIPABOBUX CHCTeM €Bponu. B aHTHYHUX jAepkaBax MpaBo
PO3MIISIATIOCS K IHCTPYMEHT rapMOHi3allii CyCIJIbCTBA, 110 CTOITh BUIIE 3a BOJIIO
OKpeMHX 0cCi0, BKJIFOUaroun npasutenis [11].

[{uiiepoH BUCTOBIIOBAB IYMKY, 1110 3aKOH € BUPAKEHHSIM IIPUPOHOTO MOPSIKY,
SIKAH TapMOHI3ye€ JIFOJIChKI BIJTHOCHHH Ta 3a0e3rneuye crpaBeanBicTh [3]. PumMchbke
npaBo, 30kpeMa 3akoHu XII tabmuip 1 komudikamis FOcTuHiaHa, CTaJO0 CUMBOJIOM
cucTeMaTH3allii MpaBa, 10 OXOIUTIOBAJIO SIK MyOIIYHY, TaK 1 MPUBATHY cPepy KUTTS
[3, 12]. TonoBHuM mnpuHIMIOM Oyja PIBHICTH YCIX IEpel 3aKOHOM, BKJIIOYHO 3
NPaBUTEIISIMU, 4 TAKOXK 3aXUCT OCHOBOIIOJIOKHUX IPaB TPOMAJISH, TaKUX, SIK MPaBO
BJIACHOCTI. AHTHYHI CYCHUIBCTBA PO3IVISAATM BEPXOBEHCTBO IIpaBa HE JIMIIE SIK
IHCTPYMEHT PEryJIFOBaHHS, ajie i K BUPAKECHHS MOPAIbHHUX NpuHIMiB [11].

BaxxnuBum B mporieci popMyBaHHS BEPXOBEHCTBA MIpaBa, HA HAITY JyMKY, €
nepios Mi3HbOI AHTUYHOCTI, SKMH CBIIYUTH MPO T€, IO NPaBUTENb € HE MPOCTO
BOJIOJIAPEM, a «CIyroo 3akoHy». Llel miaxiz, sik onucye B cBoiid poOoTi I'.Xemnep,
chopMyBaB nomyssipHuii aopusmM puMcbkoro npasa: «Dura lex, sed lex» — «3akon
CyBOpHi, aje 1e 3akoH». Immeparopu, Xo4 1 Mamum aOCOJIOTHY BIamy,
MPOTOJIONTyBald ce0e BUKOHABISIMUA OOKECTBEHHOI BOJII, IO BTUIIOETHCSA uepe3
3akoHU. [le meBHOIO Mipol0 OOMEXyBajgo IXHIO CBOOOAY i 1 CHPHUSIO
YTBEPKCHHIO MPUHIIAITY TPABOBOTO BepxoBeHCTBa [11].

TakuMm 4YMHOM, y MIi3HIM AHTHUYHOCTI BinOyJocs (OpMyBaHHS KOHIICTIIIIH
BEPXOBEHCTBA IpaBa, IO TMOEJHYBAIM palllOHATBLHY PHUMCBHKY TpPaJMINI0 3
XPUCTUSHCHKUMHU [IIHHOCTSIMH.

PanHbocepeHROBIYHA TpaBOBa KyJbTypa TaKOX XapaKTepHU3yBaslacs
MOCTYIIOBUM PO3BUTKOM 1j1€i oOMexeHHs Biaau. I[poMy cmpwusia MomiTHIHA
JeLeHTpalli3allisl, XapakTepHa st (peolaibHOI CUCTeMH, KOJIM Biaja KopoJisi abo
iMIiepaTopa oOMeKyBaiacs IpaBaMu MICLIEBUX MPABUTEINIB 1 HEPKOBHUX CTPYKTYP.
Ile cTBOpmiO ymoOBH s (OpMYBaHHS MOHSTTS B3a€EMHHUX 3000B’S3aHb MIXK
CeHbOpaMM 1 BacajaMu, siKi Oa3yBaJiucs Ha MPABOBHX yrojax. TakuM UYHUHOM,
npaBoBa cucTemMa Toyaia OylayBaTHUCS Ha MPUHIUIIAX JOTOBOPY 1 B3aEMHOI
BIJIMOBIAAIBLHOCTI, IO CTaJ0 MPOOOpPa30M Cy4aCHOTO KOHTPAKTHOTO IpaBa.

Oco0nmBe 3HAUCHHS y PO3BUTKY MPABOBUX KOHIEMIINA Yy € Mepios mMayio
30epeKEeHHs 1HTEJICKTYaabHO1 CIAIIIMHI aHTUIHOCTI. PUMCBKI IOpUINYHI TEKCTH
BUBYAJIMCS Y MOHACTUPSX 1 IEPKOBHUX IIKOJaX, 30epiratodn 3HaHHS, K1 3T0I0M
CTaJdy OCHOBOIO I PO3BUTKY CEPENHBOBIYHOI MpaBoBoi Hayku. lleil mporec
3a0e3mneurB Mepefady KIIOUOBUX 1€ aHTuyHOI ¢inocodii mpaBa 10 HOBOTO
CYCHJIbHOTO KOHTEKCTY [10].
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Iness BepxoBeHCTBAa IMpaBa B CepeAHBOBIYHIN €Bpomi 3a3Hana 3HAYHOI
TpaHcopMmariii i BIUIMBOM PEJIrii, COLIaJIbHO-€KOHOMIYHUX BIJIHOCHH Ta
noiTUYHUX YMOB. Lleii mepioa cTaB BaXKJIMBUM €TarlOM Yy CTAHOBJICHHI MPAaBOBHUX
KOHIIETIII, KOJIM aHTUYHI YSIBJICHHS MPO 3aKOH SIK BUPAKEHHS PalliOHAJIBLHOCTI i
CIPaBEAJIUBOCTI OyJId MEPEOCMHUCIICHI B KOHTEKCTI XPUCTUSHCHKOI JTOKTPUHHU.
BepxoBeHCTBO mpaBa MOCTYNOBO IHTETPYBAJIOCS B CEPEAHBOBIYHY CHCTEMY
deonanpHIX B3aEMUH, 110 OazyBayiacs Ha iepapXii Ta mianopsiakyBaHHi [5, 4]

VY ¢deomanpHuX Aep)kaBaX KOHTHHEHTAIBHOI €BpOmMM i€ BEPXOBEHCTBA
mpaBa BigoOpaxaiacs y pO3BUTKY 3BUYAEBOTO TpaBa Ta CHCTEMHU BacallbHO-JICHHUX
BimHOCUH. [IpaBoBHWII MOPSAOK TPYHTYBAaBCS HA B3aEMHHX 3000B'SI3aHHIX MIXK
CeHbIlOpamu 1 BacajlaMu, a TakoK Ha JOTOBOpi, IO rapaHTyBaB CTAOLIBHICTH Ta
H1NOpAIKYBaHHS MeBHUM HOopMaM. Hanpukiaz, y @paniii Ta HiMeuunHi 3Bu4yaeBe
paBO MaJi0 BUINHUA aBTOPUTET, HIK KOPOJIBChKA Bia/a, IO JAEMOHCTPYBAJIO
BEPXOBEHCTBO MTPABOBUX TPAIuILIii [5].

3HayHUM BIUTUB HAa PO3BUTOK 1]1€1 BEpXOBEHCTBA MPaBa MaB KAHOHIYHHI 3aKOH.
Karonuibka 1epkBa cTaja BaXJIMBUM TapaHTOM TIPABOBUX NPUHIIUIIB, IO
CTOCYBAJIUCSA K PEJIrifHOTO, TaK 1 CBITCHKOTO KUTTA. Kojeke KaHOHIYHOTO IpaBa
perjiiaMeHTyBaB HOPMH TOBEIIHKM TyXOBEHCTBA 1 MUPSH, aKIEHTYIOUYM YyBary Ha
TOMY, 1110 3aKOHU MalOTh 0a3yBaTUCS HAa MOPAIBHUX 1 00)KECTBEHHUX MpUHIIHIIAX [4].

Takum ynHOM, y CepeaHboBIYYl 1]1ed BEPXOBEHCTBA MpaBa MpOMIIIa eTarl
CTAaHOBJICHHSI, TIOEIHABINM AHTHUYHI TpaguIlii 3 XPUCTUSHCHKOI MOPATHHOIO
JOKTPUHOIO Ta 3aKJIABIIM OCHOBY JUISl MOJANBIIOr0 po3BUTKY B HoBwmil wac. Bona
B1J100pa3miia mepexiJ BiJ MIJKOPEHHS OCOOMCTIM Biaal JO BU3HAHHS MPIOPUTETY
3aKOHY SIK IHCTPYMEHTY CYCIUIBHOI OpraHizailii 1 ClipaBeIJIuBOCTI.

3apomkeHHs 171e1 BepXOBEHCTBA MpaBa B €Bpori micis CepeTHboBIUYS 10
XIX CTONITTS CcTaNo KIFOUOBUM €TallOM y PO3BUTKY CYYaCHUX MPABOBUX CHUCTEM 1
JIEMOKPATHYHOTO CYCIUJIbCTBA. Y 1€l Tmepion BiAOYIOCS MepeoCMUCICHHS
CEpEeHbOBIUYHUX YSBIIEHb MPO 3aKOH, 10 paHimie 0a3yBajaucs Ha 00KECTBEHHOMY
MOPSAKY, Y CBITIII HOBHX COILIAIBHUX, MOTITHYHUX 1 GLITOCO(CHKUX 3MiH.

3HayHUN PO3BUTOK 1€ BEPXOBEHCTBA TIpaBa oTpuMaia B J00y
[IpocBiTHHUIITBA, KOJK paIlioHaNI3M CTaB OCHOBOIO (isiocodii mpaBa i MONITHKH.
Anrmidicekuit mucnurens JI. JIOKK 3akiiaB OCHOBHU J110epajibHOI MPaBOBOI TEOPIi,
CTBEP/KYIOUM, IO TOJOBHA METa 3aKOHY IOJSATA€ B 3aXWCTI MPUPOTHUX TIPaB
JIOAWHU — KUTTS, CBOOO/IM Ta BIacHOCTI. BiH HarosoiryBas, 1110 Bliajia B JepiKaBi
MOBUHHA OyTH 0OMEKEeHa 3aKOHOM, SIKMH € pe3yIbTaToOM CYCIUILHOTO JJOTOBOPY 1 1€
Ha OCHOBI 3rojid rpoMajisiH [6]. [HIIUM Ba)XJIMBUM BHECKOM IILOTO TEPIOy cTasia
Teopis nmoauty Biaau, pospodsena Illapnem Jlyi ne MonTteck’e y mpaii «IIpo ayx
3aKOHIB». MOHTECK’€ MIAKPECINB HEOOXIMHICTh PO3MOAUTY 3aKOHOAABYOI,
BUKOHABYOI Ta CY/IOBOI BlIajy, a0W YHHUKHYTH KOHIIEHTpAIlli BIaJu B PyKax OJHI€T
0COOM 4M OpTrany, 3a0€3MeUy0uu THM CaMUM JOTPUMaHHS 3aKOHHOCTI [ §].

Takum ywmboMm, mepioxg micias CepemuboBiuus g0 XIX cromiTrs cTaB
BUpIIIATPHUM Yy  (opMyBaHHI  KOHIIEMIIi  BEpPXOBEHCTBA  TmpaBa. Bixg
parioHaliCTHYHKX iaed BimpomkenHs no npaktuaaux pedopm XIX cromTTs s
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KOHLIEIIIs1 €BOJIIOLIIOHYBAJIA y HAIIPSIMI CTBOPEHHS! CUCTEMH, JI€ 3aKOH CTAa€ BULIUM
{HCTpyMeHTOM 3a0e3IeueHHs] CIpaBeJIMBOCTI, CcTabiIbHOCTI Ta cBoGoam. Ii
PO3BUTOK CTaB OCHOBOIO U (POPMYBaHHSI CyYaCHUX JIEMOKPAaTUYHHUX JEpiKaB 1
IpaBoBUX cucTeM. PO3BUTOK 171€1 BEpXOBEHCTBa IpaBa B €BpoIi Bij 3aBEPILICHHS
aHTUYHOCTI 10 XIX CTOMTTS AEMOHCTPYE CKIATHUN MPOIIEC €BOIIONII IMTPaBOBUX
CUCTEM 1 TMOJITHYHOI TyMKH. Big pUMCHKUX KOHIIETLINA 3aKOHY SIK PalllOHAJIBHOTO
MOPSAIKY 10 Cy4YaCHUX NMPABOBUX JIEPKaB 1 IEMOKPATUYHUX IHCTUTYTIB I 17es1 cTana
OCHOBOIO JIJIs TOOY/IOBH CYCHUIBCTBA, JIE 3aKOH € BUILUM PETYISTOPOM B3aEMUH MIXK
rpoMajisiHaMU 1 Bi1aJ1010. BepXoBeHCTBO MpaBa BTUTIOE TPUHIIUIIN CBOOOH, PIBHOCTI
Ta CIPaBEAJUBOCTI, SKI 3aJUIIAIOTHCS (yHIAaMEHTAIbHUMH ISl  Cy4acHOi
muBLTI3aL.

TakuM 4MHOM, BBa)Ka€EMO, 1110 BEPXOBEHCTBO IIpaBa — II€ IpaBOBa JOKTPHUHA,
3TIHO 3 SIKOIO JKOJHA 0co0a He MO)Ke OyTH BUIIE 3aKOHY, 1 TOMY BEPXOBEHCTBO
IpaBa MOBUHHO CTaTU €(EKTUBHOIO OCHOBOIO LIOJI0 MOJEPHI3alii MI>KHAPOIHOTO
[paBa Ta BHYTPIIHbOJEPKABHUX NIPABOBUX CHUCTEM.

OcTatoyHo cpopMOBaHa HOpPMAaTHUBHA CHCTEMa YIPABIIHHA TT100AaJTbHUMU
npouecaMl Ha MiJCTaBl BEPXOBEHCTBA IpaBa 3a0e3MEUYUTh BCEOXOIUIIOIOYUH,
CTIMKHIA Ta pIBHOIIPABHUYN PO3BUTOK ITUBLITI3AIIi].
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TOKTOp (hiTocoPpCchkux HAYK, Tpodecop

KOHLIENTYAJII3ALIA ITPAB JIIOAUHHU
Y BUMIPAX ®LIOCO®II IPABA

OcMmucnenHsi nmpo0JieMd TpaB JIOJUHU Ha PpiBHI Pi10codChKOi KOHIEMIIIT
3YMOBJICHO $IK MPAKTUYHOIO, TaK 1 TEOPETUYHOI HeoOXxiaHicTio. Hampuknan, y
HAyKOBIN JIITepaTypl IIMPOKOTO XapakTepy Halyina JHUCKYyCis MPO OCOOMCTICHI
mpaBa SK IpaBa JIOJWHUA YETBEPTOro IMOKOJIHHSA. Bce OUIbIl MOMIMPEHOI Yy
CYCIUJIbCTBI € BIEBHEHICTh y TOMY, IO JIOJUHA Ma€ TMPaBO CaMOCTIHHO
pO3MOpSAKATACS ~ CBOIM  TUIOM,  3JIMCHIOBAaTH  HOTO  «MOJICpHI3AIIIO,
«pecTtaBpalliio», HaBiTh (yHAAMEHTAIbHY pPEeKOHCTpyKIio. o momiOHux mpaB
OKpeMI1 JOCHIIHUKU BIJTHOCSITh «IPaBO Ha CMEPTh, 3MIHY CTaTl, TOMOCEKCYalbH1
KOHTaKTH, TPaHCIUIAHTAL[II0 OPraHiB, B)KMBAHHS HAPKOTHKIB a00 MCHUXOTPOITHUX
3aco0iB, MPaBO Ha IITY4YHE PENPOAYKYBaHHSI, CTEpUIIi3allito, abOpT, KIOHYBaHHS,
BipTyajbHe MojietoBaHHs» [ 1]. Taki MUTaHHS XapaKTEPU3YIOThCS I0BOJI1 BUCOKUM
rpajlycoM JUCKYCIMHOCTI ¥, 110 OCOOJMBO BaXJIMWBO, HEOOXIAHICTIO iX
0€3MOMWJIKOBOTO MPAKTUYHOro BHpimieHHA. [logiOHI BUMOTM MOXYTb OyTH
JOTPMMaHI 3a HAsSBHOCTI BIAMOBIMHOT TEOpPeTHMYHOI O0a3M 1 TIMOMHHOTO
b110co(hCcHKOTO OCMUCIICHHS MPaB JIOUHU, 110 I03BOJIUTH aJICKBATHO PETYJIIOBATH
dbopMalibHI FOPUIUYHI TTUTAHHS.

Jlo aHamizy mnpaB JIOJWHA Ha PiBHI iX (UI0COPCHKOTO OCMHCICHHS
CHPSAMOBYIOTh 1 MOTPEOM TEOPETHKO-METOJOJIONIYHOTO Xapakrepy. Y cydyacHid
HayIll aKTUBHO PO3BUBAIOTHCS HOBI HAIPSIMU: JIOTIKA MPaB JIFOJAWHH, TOJITOJOTISA
npaB JIIOJAWHHU, MDKHApOJHE TMpaBO TMpaB JIIOJUHM, KyJIbTypa MpaB JIIOJIUHHU,
KyJbTYPOJIOTIYHMIA JHUCKYpC MpaB JIIOJWHU, HOBI THUIOJOTI MpaB JIFOJAWHHU, HOBI
MOKOJIIHHS TIpaB JIIOJAWHU, IMITaIlid NpaB JOAUHU Ta iHIN. Ha T OypxauBoro
PO3BUTKY PI3HOMAHITHUX HAYKOBUX CTHIIIB 1 MIJXOJIB BIIOYBA€ThCS MOCTYIOBE
CTaHOBJICHHSI TEOPii MPAB JIFOJAUHHU SIK CAMOCTIMHOI raiay3i HayKOBUX 3HaHb, 1110 MA€
MDKIUCITUTUTIHAPHANA Ta 1HTETpaIbHUN XapakTep. Teopis mpaB JIOAWHHU SK HayKa
MOKJIMKaHa BUBYATH MPUPOAY 1 CYTHICTHh I[LOTO SIBHINA, HOTO T€HE3Y, COIialbHi,
bimocodchKi, TONMITHYHI, PENiriiHl, €TUYHI MEePEeIyMOBH, y KOHTEKCT SIKUX
BKJTIOYAEThCS 1Iek peHomeH. HaiiBakiuBimie Miciie B HayIll PO TpaBa JIOJUHU
BiJIBOJTUTHCS JTOCIIIJKEHHIO B3a€MOJIT TIpaB JIIOAMHU 1 JAepKaBu. SIK BUIAETHCH, Y
IIOMY pa3i Teopis MpaB JIOJUHU TPAKTYETHCS MAKCUMAIBHO MTUPOKO, 3a9IMA0OYH 1
dbimocodcepki mpodaemu.

JluckyciiiHe MUTaHHS TPO BKJIIOYEHHS a00 HEBKIIOUEHHS (inocodii mpas
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JIOJIMHU B TEOPII0 MpaB JIIOJUHU 3aJIMIIMMO OCTOPOHbB. JIuie KoHCTaTyemo, 110
npaBa JIOJUHU K COIlaJbHE SIBUINE BUPI3HAIOTHCS OaraTCTBOM AacIeKTiB, IO
JIOCIIIKYIOTbCS. Y CydacHil colliajbHO-TyMaHiTapHiii Teopii. IX ocmucienss B
paMKax BiAMoBiAHOI (i1ocodChKOi KOHIEIII, Mo-TepIie, crupusie GopMyBaHHIO
METOJIOJIOTIYHOI 0a3u PpO3BUTKY Teopii ILOT0 (PeHoMeHa, Mo-apyre, 3/1aTHE
3alpoNOHYBAaTH TEBHUW CBITOTISAHUNA (DOKYC, TOUYKY BIJUIIKY, MOJAIBIIOrO
JOCITITHUIIBKOTO TPOTIIECY.

VY 3B’513Ky 3 IIM HAC I{IKaBJIATh MUTAHHSI CIIIBBITHOIICHHS 1 B3aeMoii (pisocodii
npasa 1 (¢inocodii mpaB JIOAUHU, Y TOMY YKCII iXHIX TIPEAMETIB, a TAKOXK MPodIeMu
MeTooIorii Ta PyHKIIIH (inocodii npa TOIUHH SK PLIOCOPCHKOT KaTeropii.

®inocodist mpaB MOIUHU HE MOXKe (POopMyBaTHCs SK SKECh CaMOCTIHE
BueHHs. be3 cymHiBy, dinocodis mpaB moauHu — 1e po3aut ¢utocodii mpasa.
Opnak nutanHs (utocodii MpaB JIOJAUHU JIOKATIZYIOTHCS Y 3MICTI P110c0dChKO-
npaBoBOi aHTpomnoJiorii. BimmoBigHo, ¢inocodis mnpaB MOJAUHM — YacCTHHA
¢bim0ocodCchbKO-PaBOBOi aHTPOIIOJIOTI], M0 €, CBOEI YEproro, OyAydu pO3ALTIOM
dinocodii mpasa, egemMeHTOM Ili€l iHTerpaTuBHOi cucteMu. [Ipudomy dinocodiro
paBa PO3TJISIaTUMEMO HE K CyMaTHUBHY, a SIK IHTETPATUBHY CHUCTEMY 3 MO3HIIIT
X0J113MY, 110 T1IKPECIIIOE HE3BIHICTS II1JI0OT0 JI0 HOT0 YaCTHUH, MOXKJIUBICTh HAOYTTS
UMM HOBHMX BIJIACTUBOCTEH, MOPIBHSAHO 3 HOro cerMeHTamMu. Takuil miaxif
MOSICHIOETBCSI PO3YMIHHSIM IIpeaMeTa ¢inocodii mpasa, 110 CTaBUTh y LIEHTP yBaru
HE TIPaBo, a JIOANHY B CUCTEMI MpaBa.

®inocodia mpaBa po3rISAAETHCS AK BUCHHS PO TPAHUYHI 3acaJy IpaBa siK
OJTIHOTO 31 CITOCO01B JTIF0ICHKOT0 OyTTsA. O0'€KT BUSHHS — MPABO SIK CIIOCIO JIFOJICHKOTO
oytts. [Ipeamer dinocodii mpaBa MokHA MO3HAYUTH 32 JOMOMOTOI0 MOCTAHOBKHU
«KaHTIBCHKUX» IMUTaHb: IO S MOXY 3HaTu mpo npaBo? Illo s moBuHEH poOUTH
BIJIMOB1AHO 0 BUMOT ITpaBa i yomy? Ha 1110 s MOXYy cItoiiBaTHCs B pa3i JOTpUMaHHS
a00 mopyiueHHs 1ux BuMor? [2]. Tlomryku BiamoBined AaayTh 3MOT'Y HAIIOBHUTH
cMuUcJIOM OyTTs JOAuHU B mpaBi. KpiM TOro, BCi BOHH MOXYTh OyTH 3BEIEHI 10
TaKMX y3araJibHIOBAJbHUX 3alUTaHb: 10 € mpasoBa JroauHa? o sBase coboro
IIPaBo SIK CIIOCIO JTOCHKOro OYTTA? AGO: y YOMY CYTh (heHOMEHA «IIOUHA — TIPABO
(mpaBoBa peanbHICTH)»? BiAmoBial Ha Ii 3alMUTAaHHS 1 JAaayTh 3MOTYy 3'CyBaTu
npeaMeT GiaocoPCchbKOT TUCIUTUTIHA, IO TOCHTIIKYE TPaBo.

Takum uyuHOM, mpeaMeToM (uTocodii mMNpaBa BHUCTYNAOTh 3araljibHi
3aKOHOMIPHOCTI, IPUHIUIIK BUHUKHEHHSI, PO3BUTKY, (DYHKIIIOHYBaHHSI BIJIHOCUH Y
paMKax CHCTEMH <JIIOJMHA — MPaBOBa peajbHICTh». MalyTh, y IIbOMY 1 MOJSTAE
0JiHa 3 BiAMIHHOCTEH (hitocodii mpaBa BiJ T€Opii MpaBa, gKa PO3IJIAla€ CYyTHICTb i
3aKOHOMIPHOCTI BUHUKHEHHSI, PO3BUTKY, (YHKLIOHYBAaHHS MpaBa, MOJITUYHUX 1
npaBoBux cucteM. [lpu 1npomy ¢imocodis mpaBa MOSICHIOE 3aKOHOMIPHOCTI
ICHYBaHHS JIFOJIMHY B CUCTEMI MpaBa (TIPpaBOBOi peaIbHOCTI), y TOMY YHCIIl B paMKax
MOJITHYHUX 1 TIPABOBUX CHUCTEM.

3anmpomnoHOBaHE TPAaKTyBaHHs TmpenMera ¢urocodii mpaBa mae 3MOry
chopMyroBaTH HH3KYy BHUCHOBKIB: 1) ¢inmocodis mnpaBa, BHCTyHarouu sIK
CYKYIIHICTb BIJITIOBITHUX PO3ALTIB, IBJISIE COOOI0 IHTETPATUBHY CUCTEMY, JIUISI IKOT
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CUCTEMOYTBOPIOBAIBHUM €JIEMEHTOM € (u10co(hChKO-TIpaBOBa aHTPOIOJOTIS, a
dbutocodis mpaB JNOAUHU, Y CBOKO uepry, — il ¢Qokycom; 2) TpaKTyBaHHS
npeameTiB ¢urocodii mpapa, ¢purocoPpcbko-npaBoBOi aHTporoJorii, digocodii
npaB JIOJUHU TepeOyBalOTh B OJHOMY CBITOIVISIAHOMY, METOAOJIOTIYHOMY 1
JTOCHIHUIIBKOMY pPYCIi; 1€ThbCAd MPO KOHCTPYKT <JIIOAWHA — TpPaBOBa
peanbHICTHY, TIPO 1Aei, CMUCIH, BITHOCHHH, AISJBHICTD, [0 BUHUKAIOTH Y HOTO
Mexax; 3) BIAMIHHICTP MIX LHMMH KOHIIEHIISIMH Ma€ pPIBHEBUU XapakTep 1
MOJIAITa€ y CTYNMEHI KOHKpETH3allil pO3yMIiHHS 1 TBOPEHHS JIOJWHOIO MPABOBOI
peambHOCTI, BKIIOYCHHS B Hei. Y BUManKy 3 (igocodiero mpap JIOAMHU apeat
BIIHOCUH MIX 1HAUBIAYYMOM 1 TPaBOBOIO pPEAJBHICTIO 3BYXYETHCH,
KOHIICHTPYETHCSI Ha TMpaBax JIIOAWHUA SK 11 BIACTHBOCTAX, MOXJIUBOCTSIX,
crioco6ax OyTTs.

®dinocodis npapa, JOCIIKYIOUH MPABOBY PEANbHICTh K CKIIAJIHY CUCTEMY
npaBoBuX (¢eHOMEHIB, Hajae ¢inocodii mMpaB JIOAUHU Macy MOXIMBOCTEH 1
BapilaHTIB JIJIs 1X peanizaiii. 31 cBOro 6oky ¢ginocodis nmpas JOJUHA BUCTYIIAE JJIS
bimocodii mpaBa CBOEPITHUM  KpUTEpiEM, IO Ja€ 3MOTY  3IIHCHUTH
JIIOTMHOPO3MIPHY OpieHTaIii0 (Hi10cOPChbKO-TIPAaBOBUX JIOCTIKEHb, HATTIOBHUTH 1X
BIJIIIOBITHUM CBITOIJISIAHUM 3MICTOM.

®dinocodis mpaB JIOAUHU PO3MIIAJIA€ TOJIOBHOTO Cy0'€KTa mpaBa — JIIOJUHY,
HEOOX1THUM aTpuOyTOM OyTTs SKOi BOHA €. Y I[bOMY Pa3l IPaBO KOHKPETU3YETCS Y
BUIJISA/II TIPAB JIFOAWHH, 1110 SIBJISIFOTH COOOI0 HE TUTLKM HOPMU JIISUTBHOCTI Ta BiIHOCHUH,
a 1 HeBIJ'€MHI BJIACTUBOCTI caMoi ocoouctocTi. Lleit heHomeH mae GaraToacrieKTHUN
xapakrep. 3 OJHOro OOKY, MpaBa JIFOIUHH, 1110 3aKPIIUIEH] B CYCIIbCTBI 1 MPE3EHTYIOTh
HOro, MPOTUCTOSITH 1HIMBIIOBI K I1I0Ch 30BHIILIHE, K He-1. Lle nae miacTaBu ropoputu
PO OHTOJIOTIIO TpaB JIFOJUHH. 3 1HIIOTO OOKYy, IMpaBa JIFOJUHHU TEBHOIO MIPOIO €
MPOAYKTOM ii CB1ZIOMOI AisUTEHOCTI, TOOTO Pi3HUX S.

Otxe, ¢igocodcrKo-TIpaBoBa OHTOJIOTISA, AHTPOIIOJOTIS Ta AaKCloJIOTis
MEePETUHAIOTHCA came B apuHi ¢inocodii mpas JIOIUHH, KA TOCTAE K GOKYC, SAPO
(a0 BepmMHA, CMUCTIOBE 1 JIOTTYHE 3aBepIIeHHs ) pirocodii mpasa.

VY TeopetuuHe 1 MeTomosOTIYHE mosie (imocodii mpaBa BKIHOYEHI TAKOX
pe3yabTatu (H110co0hCHKO-TIPAaBOBOIO OCMHUCIECHHS HU3KH ITPOOJIeM, SIK1 TPaTUIIIHHO
€ TOJITOJIOTIYHUMH, COI[IOJIOTIYHUMH, KYJIbTYPOJIOTTYHUMH, TCUXOJIOTTYHUMHU
(30kpema, mpobieMu aep)kaBH, MpaBa, TPOMAIASIHCHKOTO CYCHIBCTBA, MPaBOBOT
KyJbTYPH, CTPYKTYPH «IIPaBOBOD» OCOOUCTOCTI Ta 1HII).

Takum ynHOM, npeamMeToM (istocodii mpas JIIOAUHU BUCTYIIA€ caMa JIFOANHA,
MPUHIUIHN, 3aKOHOMIPHOCTI Ta aJTOPUTMU MPOSIBY i1 HEBIJ'€MHUX BJIACTUBOCTEH 1
HaliCTOTHIIIMX MOKJIMBOCTEH PO3BUTKY, 110 BTUIFOIOTHCS B MTPaBax sk MPUPOHOTO,
TakK 1 MO3UTHBHOTO XapaKTepy.

Cnucox BUKOPHCTAaHUX JKepeJI:
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Morality. Newcomb Livraria Press, 2024. 88 p.
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Haraais KAIIITAHEHKO,
JOIIEHT Kadeapu Teopli JepKaBu

1 TpaBa, KOHCTUTYIIMHOTO MpaBa

Ta Jep>KaBHOTO yIPABIIIHHS
JIHITPOBCHKOTO HAI[IOHATLHOTO
yHiBepcuteTy iMeH1 Onecs ['onuapa,
JOKTOP IOPUANYHUX HAyK, JOICHT

FOPUJTAYHI TAPAHTII PEAJIBALI IHOOPMAIIIMHUX ITPAB
B YMOBAX BOEHHOTI' O CTAHY

[IpoGnemaruka mpaB JOAMHU TPOAOBKYE OYyTH aKTyaJIbHOIO B CYy4YaCHOMY
cBiTi. CTBOPEHHSI YMOB JIJI TAPMOHIMHOTO PO3BUTKY I'POMAJITHCHKOTO CYCHIbCTBA
Ta CTAHOBJEHHS JIIOAUHOLICHTPUCTCHKOTO CBITOIVISIY TMPEACTABHUKIB OpraHiB
nyOniyHOi Biaaud mependadae sikicHe 3a0e3leueHHs peantizailii mpaB 1 cBOOOJ
JIONWHM Ta TpoMasiHuHA. MojiepHi3allisi CyCcliIbHUX BIIHOCHH MOTPeOye HE JIHIIe
BU3HAHHS OCHOBHUX IIPaB 1 CBOOO/T AEP>KaBOIO B HAIlIOHATLHOMY 3aKOHO/IaBCTBI, aje
1 HaJaHHA rapaHTii iX peanizauii JJii CTBOPEHHSI «TAKOTO CBITY, B SIKOMY JIFOIU
OynyTh BUIbHI BiJ cTpaxy Ta Hyxau» [1]. CaMme nieBicTh rapanTiil yoOe3rneuye
3aKOHHI TpaBa 1 CBOOOAM BiJ TNEPETBOPEHHS B NYCTI JEKJIApPOBaHI 3asiBU.
®opmyBaHHSI 1HPOPMAIIHOTO CYCHIILCTBA SIK (PeHOMEHaIbHOI peanbHOCTI XXI
CTOMITTS 0a3yeThCs SIK HA BU3HAHHI 1H(OpMALIll OTHUM 13 OCHOBHUX IHCTPYMEHTIB
AKICHUX 3MIH CYCIIJIBHOTO PO3BUTKY, TaK 1 HA rapaHTYBaHHI IIPaB 1 CBOOO, B TOMY
guci iHpopMaliiHux. [HTepec A0 mpoOlieMH IOPUIWYHUX TapaHTiil peanizarii
1H(hOpMaIiiTHUX TIPaB B YMOBaX BOEHHOTO CTaHy 3yMOBJICHUH OararbMa YNHHUKAMU,
B TOMY YHCJII HEOOX1IHICTIO SKICHOTO BJIOCKOHAJICHHS YMHHOTO 3aKOHOJIABCTBA 3
METOI0 ONTHUMI3allli MPaBO3aCTOCOBHOT MPAKTUKH.

Cepen HayKOBIIiB, 110 3alMAaJIACA 10 CIIHKEHHSIME 1H()OpMaIitHUX TpaB, CJIiJT
HazBaTu pociimkeHHs: 1. ApictoBoi, O. bapanopa, 1. baumno, K. benskora,
B. Bpuxka, B. byry3oa, B. I'aBnoBcbekoro, O. I'aBpuiosa, FO. I'enuy, B. JlanumnbsiH,
K. Kamtoxnoro, P. Kamtoxxnoro, b. Kopmuua, T. Kocreupkoi, O. KoxaHOBCBHKOI,
B. Jlinkana, A. Mapymaka, O. OmiitHuka, €. [lerpoBa, A. Taaeera, O. Tuxomupona
Ta 1HIIUX.

MeToro MOCHIDKCHHS € BCTAHOBJICHHS OCOOJIMBOCTEH 3aCTOCYBaHHS
IOPUANYHKUX TapaHTii pearizaiii iHpopMaliifHUX MTpaB B yMOBaX BOEHHOTO CTaHY.

["apanTii MpaB BU3HAIOTH K BaXKJIMBY CKJIAJOBY ITPABOBOTO CTATYCY JIFOIWHU,
K CHCTEMY YMOB, 3aC00iB, IPHHIIUIIB 1 HOPM, IO 3a0€3IMEUyI0Th 3/1HCHECHHSI,
OXOPOHY Ta 3axUCT npaB. [I[paBHUKM HATAIOTh PI3HOMAHITHI Kiacudikarlii rapanTii
mpaB 1 cBOOOM 3aJIeKHO BiJ KPHTEPiIO, SK-TO: 3a TEpHUTOpi€ro aii, 3a (popmoro
3aKpIILICHHS, 32 3MiCTOM, 32 0COOJIMBOCTSIMH CITOCO01B BTUJICHHS TOIO. Po3rissHemMo
IOpUINYHI TapaHTii iHPopMaIIHHUX TPaB sIK OJIMH 13 BU1B BHYTPIITHHOJEP>KaBHUX
CreIiaJbHUX TapaHTIN.
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Opuauuni rapanTtii iHGOpPMAIIHHUX TIpaB SBISIOTH COOOK CHCTEMY
paBOBUX 3ac001B, MepeadaYeHNX YMHHUM 3aKOHOJABCTBOM, SIKI MalOTh CTBOPUTH
HaJIeKHI YMOBH IS iX (DaKTUYHOI peatizallii, OXOpOHU Ta 3aXUCTy. be3nocepenHbo
IOpUJIMYHI TapaHTIi peasizalli mpas JOAUHU, B TOMY YHCI ¥ 1HGOPMAIIHHUX TIpaB,
BKJIIOYAIOTh «MEXi1 TIpaB 1 CcB0OOOA, iXHIO KOHKPETH3AIlll0 y 3aKOHOJABCTBI;
KOHCTUTYLIHHO-TIPABOBl MPUHIUIHN CTaTyCy OCOOH; IOpUIUYHI (aKTH, 3 SKUMHU
MOB’SI3YETHCSI BOJIOJIHHS HUMH Ta Oe3MocepenHe KOPUCTYBaHHS; MpOIeCyalbHi
dbopmu peanizaiii; 3aX01 3a0XOUECHHS Ta CTUMYJIIOBAHHS ITPABOMIPHOI MMOBEAIHKY;
IOpUIUYHI 000B’SI3KM» [2].

3MICT OCHOBHHUX 1H(pOpMAIifHUX MpaB mependadeHo B cT.cT. 31, 32, 34
Koncrutymii Ykpainu. Konkperuzariito Ta HamoBHEHHS 3MICTY BKa3aHUX MPaB MOAAHO
B 3akoHax Ykpainu «IIpo indopmariito» Bix 2 sxoBTHS 1992 poky, «IIpo moctym o
nyoniunoi iHdopmarii» Bij 13 ciung 2011 poky, «lIpo nepkaBHY TaEMHUIIO» Bij
21 ciuns 1994 poky. Tak, BIAMOBITHO A0 MONOKeHh OCHOBHOTO 3aKOHY KOXKHOMY
rapaHTYETbCS TAEMHMILIS JIMUCTYBaHHSA, TEIE(POHHUX PO3MOB, TejerpadHoi Ta 1HIIOI
kopecrnonzeHili (ct. 31), He JoIycKaeThesl 30UpaHHs, 30epiraHHs, BUKOPUCTAHHS Ta
MOIIUPEHHST KOH(IACHIINHHOI 1HpopMalli mpo ocoby 06e3 ii 3romu Ta KOKHUN
IPOMAJSIHUH Ma€ MpaBO 3HAWOMUTUCS B OpraHax Jep>KaBHOI BJaJy, OpraHax
MICIIEBOI'O CaMOBPSAYBaHHS, YCTAHOBAX 1 OPraHi3alisix 3 BIIOMOCTSMH Mpo cede, sKl
HE € 3aXUIICHOI0 3aKOHOM TaEMHHUIICIO (CT. 32), Tomo [3].

[IpuHuunu rapanTii iHGOpMaLIMHKUX MpaB, K 1 BCIX IHIIKUX OpaB 1 CBOOO/,
Bu3HaueHl B Konctutyuii VYkpaimm (cr.ct. 21-24). ChoenudiyHl NpUHLIWNNA
1H(opMaLIfHUX MPABOBIAHOCUH MICTUTH CT. 2 3akoHy Ykpainu «IIpo iHpopmaiiiroy»
Bil 2 xoBTHA 1992 poky, a came: rapaHTOBaHICTb IpaBa Ha 1H(POPMAIILO;
BIJIKDUTICTh, JIOCTYMHICTh 1HQoOpMaIi, cBobOoga oOMiHy iH(DOpMaIIi€ro;
JIOCTOBIPHICTH 1 MOBHOTA 1H(OpMaIlii; cBOOOa BUPAKEHHSI TIOTIIS/IIB 1 IEPEKOHAHB;
MIPaBOMIPHICTh OJIEP>KaHHS, BUKOPUCTAHHSI, TIOIIMPEHHS, 30epiraHHs Ta 3aXHCTy
1H(}OopMarii; 3axXuIIeHICT, 0COOU BiJ] BTpyYaHHs B ii 0COOMCTE Ta CIMEMHE KUTTS.
BaxnuBo, mo Oe3nocepeqHhO B 3aKOHaX  BM3HAYEHO  TrapaHTii IpaBa Ha
iHdopmMarlito 1 rapaHTii Ta NPUHIMIK 3a0€3MEYEeHHs] JOCTYMy A0 IyOmiuHOl
iHdopmarii (BianosinHo 3akonu Ykpainu «IIpo indopmariito» ta «IIpo mocrym o
nyOnivHoi 1HpopMalii» [4]), Xoua B OCHOBHOMY yBary IpHIUIEHO OpraHi3aiiHuM
rapaHTIsIM.

[HdopMmartiiiHi mpaBa BITHOCATHCS 10 TUX KOHCTUTYILIIHUX MPaB, sIKI MOXYTh
OyTH 0OMEXEeH1 B yMOBaX BOEHHOTO ab0 Ha/J3BUYAWHOTO CTaHy. AHAJII3 MOJOKEHb
Koncturynii Ykpainu, Ykasy [Ipesunenra Ykpainu «IIpo BBeIeHHSI BOEHHOTO CTaHy
B Ykpaini» Bix 24 mrotoro 2022 poxky Ne 64/2022 [5], 3aTBepakeHOT0 3aKOHOM
Vkpainun «lIpo 3arBepmxkenHs VYkazy llpesmnenra VYkpainm «IIpo BBeneHHs
BOEHHOIO CTaHy B YKpaiHi» Bia 24 miororo 2022 poky, 3akoHy Ykpainu «IIpo
MIPaBOBUI PEKUM BOEHHOTO cTaHy» Bija 12 TpaBHs 2015 poxy [6] Hamae MOKIUBICTD
0 IOpUAWYHUX TapaHTid BIAHECTH TE, M0 BCTAHOBJICHHS OOMEKEHHS
iH(opmarliitHux mpaB mnepenadadac BUKOHAHHS TaKUX BUMOT: 1) OOMEXEeHHS TpaB
Ma€ BCTAHOBJIIOBATHCS JIUIIE 3aKOHOM; 2) 3aKOH MOBHUHEH MICTUTH IOJIOKEHHS PO

35



Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

CTpOK OOMExeHHs mpaB; 3) 0OOB’S3KOBO B 3akOHI Mae OyTH 3a3HaueHa IIUIb
OOMEXEeHHSI TMpaB 1 BUKOPUCTaHHSA JIMIIE Y BIAMOBIIHOCTI JO  ITUII;
4) TpomnopIiHICTE OOMEXEHHsI MpaB peaJbHUM 3arpo3aM B JIEMOKPATUYHOMY
CyCHiIbCTBI; S5) 3acToCyBaHHS OOMEXKEHHS IIpaB SK HEOOXIJHOTO, €JIUHOTO
JOITYCTUMOTO 3aXOAy Jig JOCSTHEHHS JIETITUMHOI METH JIepKaBoro; 6) HisSHHSA
JepkaBd B MeXaxX, HEOOXiMHUX [Js 3a0e3MeUeHHs TPOMAJICHKOTO TOPSIKY;
7) nepxaBa y pa3l  BBENEHHS OOMEXKEHHS TMpaB Mae€ TMOBIAOMUTH 4Yepes
I'enepanbHoro cexkperapst OOH nepkaBaM, siki OepyTh ydacTh y MiXHapOIHOMY
MaKTi PO TPOMAJITHCHKI Ta o THYHI rpasa (1966 p.), un ['eHepansHOTO CekpeTaps
Pagu €Bponu npo BXKUTI HEIO 3aX0AU 1 MPUYUHH 1X BKUTTS, Ta PO Yac, KOJIM TaKi
3aX0/IM TIEPeCTali 3aCTOCOBYBATHCS 1 MOIOKEHHs MakTy/KoHBEHI111 TOHOBIIOIOTHCS
3HOBY. HeBuKOHaHHS 3a3HAUYEHUX BUMOI CTaBUTh II1J] CYMHIB 3aKOHHICTb
oOMekeHHs 1HGOpMaIlIHUX MPaB 1 HAJA€ TPABO 3BEPHYTHCS JI0 CYy 3a 3aXHUCTOM
npas.

["apanTye peanizamito iHQOpMAIIHHUX TIPaB BCTAHOBJIEHA IUCIUIUTIHAPHA,
IIMBUIPHO-TIPABOBA, aJMIHICTpaTUBHA a00 KpHMiHaJbHA BIJMOBIIAIBHICT 3a
MOpYIICHHST 3aKoHOAaBcTBa Tmpo 1H(opmarito. [loromkyemocss 3  JayMKoO.
O. TuxomupoBa, 10 B YMOBAaX BOEHHOI'O CTaHy 3a OpakoM HaJIEKHOTO KOHTPOJIIO
CTBOPIOIOTHCS NEPEAYMOBH ISl MOXKIJIMBUX IMOPYIIECHb IPaB JOAWHM [7, ¢. 64]. Ha
CHOT'OJIHI MMOCHUJICHA FOPUINYHA BIJIMOBIIAJIBHICTh 382 BAMHEHHS IPABONOPYILICHHS B
iH(popmarliitHii cdepl, HAIPUKIIAJ, 32 HECAHKI[IOHOBAHE MOIIMPEHHS 1H(OopMarlii
(ct.114-2 KK Vkpainu), 3a1icHeHHs 1HQOpPMALIWHOT JISJIBHOCTI Ha MIATPUMKY
nepsxkasu-arpecopa (4. 6 ct. 111-1 KK VYkpaiun).

OTxe, 3M1MCHEHUI TOILIYK 3aCBIAYYE MPO PO3BUTOK Mpolecy (popMyBaHHS
IOPUANYHUX TapaHTId peamsaiii iHOpMaIiiHuX MpaB 3arajoM Ta B YMOBax
BOEHHOTO CTaHy 30KpeMa. 3 MPUYUH CTAaHOBJIEHHS 1H(GOPMAIIIMHOTO CYCHIJILCTBA B
VYkpaini npobriieMaTuka rapaHTii iIHQopMaIliiHUX MTpaB 3aIMIIAETHCSA BaXIMBOO. Ha
CHOTOJIHI aKTyaJIbHUM € TMHUTAHHS BU3HAYEHHS 3arajbHUX BUMOT BCTAHOBJICHHS
oOMe>KeHHs MpaB B yMOBaX BOEHHOTO CTaHy. BBakaemo, 1110 cuctema rapaHTiii mae
MICTUTH MEX1 OOMEXKEHHSI KOKHOTO 3 1H(QOpMaIliiHUX TpaB (BIAMOBIIHA HOpMA
nmpaBa, MeTa, 3aBJaHHs, Cy0 €KTH Ta 00 €KTH BiIHOCHH, METOIH, TEPUTOPIs, Uac,
BIAMOBIAANBHICTE). Takui miaxig 3a0e3neuuTh OajaHc MyOIiYHOrO 1 MPUBATHOTO
IHTEpeCy Ta COPHUITHUME rapMOHI3alli BITHOCUH M1 OpraHaMH MyOa14HOi BIAIH 1
JIFOIMHOIO.
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Amnarouiit OJIINHUK,

npogecop kadeapu npuBaTHOTO

Ta nmyoiiyHoro npasa [HcTutyTy npasa
Ta Cy4aCHHUX TEXHOJIOT1H

KuiBchKoro HarioHaabHOTO
YHIBEPCUTETY TEXHOJIOTIH Ta In3aiiHy,
KaHIUJAT IOPUANYHUX HayK, Ipodecop

KOHCTUTYIIMHO-IIPABOBE PET'YJIIOBAHHSI
ITIPAB I CBOBO/I CYB’EKTIB KOMEPIIMHOI AISIIBHOCTI
B YKPAIHI

Konctutymiiini nmpaBa 1 ¢cBoO0oaM CyO’€KTIB KOMEPIIHHOT TiSTIBHOCTI CIiA
JOCITIKYBATH K CKJIaJ0BY HiANMPUEMHUIIBKOI TiSIbHOCTI. Take JOCTiKeHHST Ma€e
0COOJIMBE 3HAUEHHS B yMOBaX MOBHOMACIITA0OHOTO BTOPTHEHHS pOCii B YKpaiHy.
[TinnpueMHUITbKA AISUTBHICTH M€ JOCIHIIKYBATHUCS SIK O€3MOCepe/IHs, CaMOCTIHA 1
cucTeMaTu4Ha JisuibHICTh. CyO’€KTH MIANPUEMHUIIBKOI AISIBHOCTI (BKJIHOYAKOUU
KOMEpIIiiiHY) 3M1MCHIOIOTH 1i Ha BJACHUU po3cyl, 0e3 OyIb-IKHUX 3aCTepPEKEHb.
BoHu nmpuiimaroTh Ha ce0e MO3UTUBHI 1 HEraTUBHI 1i HACTIIKY Ta MParHyTh JOCITTH
METU OTpUMaHHS NPUOYTKY. 3aJIMIIAETHCS HEJOCTATHBO JTOCIHIIKEHOIO MpolemMa
KOHCTUTYIIHHO-TIPABOBOIO PETYJIIOBAaHHS MpaB 1 cBOOOJ Ha3BaHMX CYyO’ €KTIB. 3
METOI BHUPIIIEHHA JaHOi NpoOJeMU TMOTPIOHO MOCHIAUTH Taki 3aBJaHHS:
a) MpoaHaNi3yBaTH Mpalli OKPEMHUX aBTOPIB CTOCOBHO MPOOJEMHU JOCIIHKCHHS;
0) 3amporoHyBaTH O3HAKHU 1 BUBHAUCHHS KOHCTUTYIIMHO-TIPABOBOTO PETyJIOBaHHS
mpaB 1 ¢cBO0O/ Cy0’€KTIB KOMEPIIMHOI AISUIBHOCTI B YKpaiHi; B) 3ampOIOHYBaTH
BHUCHOBKH 1 p€KOMEH/IAIIIT 3 TPEAMETY AOCTIHKCHHS.

VY HayKoBUX TpaIsiX OKpeMi aBTOPH JOCHIIKYIOTh BIAHOCHMHHU CYO’ €KTIB
M TPUEMHUITBKOT AISUTHHOCTI, BKJIIOYAIOYH 1 KoMepiiitHy. Ha nymMKy psimy aBTOpiB,
cy0'eKTaMM MIANPUEMHHUIIBKOT AISUIBHOCTI  (MIANPUEMISIMU) MOXYTh OyTH:
a) rpoMaasHU YKpaiHW, IHIIUX Jep)KaB, ocoOU Oe3 rpOMaJISTHCTBA, HE OOMEKEHI
3aKOHOM Yy MPaBO3JAaTHOCTI ab0 J1€37aTHOCTI; 0) IOpUAMYHI 0coOu BCiX (opm
BJIACHOCT1, BCTaHOBJICHUX 3akoHOM Ykpainu «IIpo BiacHICTBb»; B) 00’€IHAHHS
IOPUIUYHUX OCi0, M0 3A1MCHIOIOThH AISUIBHICT B YKpaiHI Ha yMOBaxX yrogu Ipo
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po3Mmo LT mpoaykiii [1].

OTtxe, BUIIEHA3BAaHUMHU BUJAMU Cy0’ €KTIB IIANPUEMHHIITBA CITiJ] BBAXKATH 1
npaBa Ta 000B’SI3KK Cy0’ €KTIB KOMEPIIMHOI TIsUIBHOCTI Y cpepi TOpriBii.

A. Muthuk Ta I. Mopo3, TOCHIIKyIOUd KOMEPIIHHY TAEMHUIIIO K 00’ €KT
paBa IHTEJEKTYaJIbHOI BIACHOCTI, IOCTABUJIU 32 METY BU3HAUUTH IpaBa Cy0’ €KTIB
Ha KOMEPIIHHY TAEMHHUITIO, PO3KPUTH OPTaHi3aIlilo CHCTEMH OXOPOHU KOMEPITIHHOT
TAEMHUII, TpOoaHali3yBaTH CIIOCOOM Ta METOAM 3aXHCTy IpaBa Ha KOMEPIHY
TAEMHUITIO B YKpaiHi Ta HUISIXU yTOCKOHAJICHHS! CHCTEMH IIPaBOBOTO 3a0€3MEUEeHHS
OXOpOHH Ta 3aXMCTYy KOMEPIIHOT TaeMHUIIl. BOHM BBaXkar0Th, 1110 CKIJIQHO JOBECTU
(dakT CIpUYMHEHHS MaTepialbHOI IIKOAM BIACHUKY Takoi iH(opmallii, 1o He 1ae
3MOTH TiANPUEMCTBY KOMIICHCYBAaTH 3amoAdisiHI 30UTKHM, OCKUIBKM Taka IIKOJAA
BUPAXKAETHCS Y BUTJISAI HEOTPUMAHOTO 0X0.y [2, ¢. 43, 45].

Orxe, A. Mutouk Ta [. Mopo3 NpONMOHYIOTH NPABOBI CIOCOOU
BIJIIIKOAYBAHHSI CIPUYUHEHOI IIIKOAW B MPOIECI OXOPOHHU 1 3aXHCTY KOMEPIIHHOT
TAEMHHUIII.

I. €. SxyOiBchbKuii, DOCTKYIOUM MPaBO Ha KOMEpIiiiHe HaWMEHYBaHHS,
aHaII3ye SIK IPaBO 1HTEJIEKTYaJbHO1 BJACHOCTI Ha KOMEpIliiHe HaliMeHyBaHHs. Bix
poOUTH BUCHOBOK MPO TE, 110 KOMEpIiiHE HAaWMEHYBaHHS € OJHUM 13 00 €KTIB
IpaBa IHTEJEKTYaJlbHOI BJIACHOCTI, HEOOXIJHICTh MPABOBOI OXOPOHH SIKOTO
BUIUIMBAE 3 MIXHAPOJHUX JIOTOBOPIB, Y AKUX Oepe yuyacTb YKpaiHa. Y mporeci
OHOBJIEHHS (pexoaudikailii) HIHUBIILHOTO 3aKOHOAABCTBA YKpaiHM JOIIIBLHO
3aKpIOUTH MIAX1A, BIANOBIAHO JO SIKOTO CyO’€KTamMHu IIpaBa I1HTEJIEKTYaJbHOT
BJIACHOCTI Ha KOMEpI[iiHE HallMEHYBaHHsS MalOTh BU3HABATHCS JIMILIE FOPUIAYHI
oco0u, K1 3AIMCHIOIOTh MIANPUEMHUIBKY AlsUIbHICTD. IlincTaBoto HaOyTTs mpaBa
IHTEJIEKTyaJIbHOI BIACHOCT1 Ha KOMEpIliiHE HalilMeHyBaHHA € (paKT MEepIIoro Horo
BuKopucTtanHs. . €. SIky06iBChbKUi MPOTIOHYE BUKJITFOYUTH 5K TaKe, 1110 HE BIAMOBIIA€
[Tapu3bkiit kKoHBeHIIIT, Apyre pedenns 4. 2 ¢r. 159 'K Vkpainu [3, c. 157,159-160].

Orxe, [. €. SkyOiBChbKMU TIepeKOHAHUM, 110 CyO’€KTaMH IpaBa
IHTEJICKTyaJIbHOI BJIACHOCTI HAa KOMEPIIiiiHE HaliMEHYBaHHS MalOTh BU3HABATHCS
JUIIIE FOPUAUYHI 0COOH Ta iX MpaBa 1 CBOOOIH.

K. 0. Penpko, 3. E. KyHninbka DOCHIIUIN KOMEPIIIHHY TAEMHHUIO, il
0COOMBOCTI Ta MPOOJIEMU HOPMATHBHO-NPABOBOrO 3a0e3neueHHs B YKpaiHi 1
3pOOMIM BUCHOBKH, 1[0 HE BUHHUKAE >KOJIHUX CYMHIBIB IIOJ0 HAasSBHOCTI B HHX
3HAYHUX HEJOJIIKIB Ta MporaiuH. Jlo HUX BIIHOCATHCS: a) KOMI3id Y TpaKkTyBaHHI
MOHSTTS KOMEPIIHOT TaeMHUIIl, cripuunHeHa | crarrero 3akony Ykpainu «IIpo
JIepKaBHY TaEMHHUITIO», Ta 505 crarrero LluBinbHOrO KOJAEKCY YKpaiHu; BiACYTHICTD
B 3akoHl Ykpainu «IIpo iHpopmaiito» 4itkoi ¢ikcarii Aii, sIKi NPU3BOAATH A0
MOPYIICHHS MPABOBOTO PEKUMY KOMEPIIIMHOI TAEMHMITI, Ta 1HPOPMAIIii, IO MOXKE
CTAaHOBUTH KOMEPIIIHY TaeMHHUIO; O) BiACYTHICTH B 3akoHi Ykpaiam «IIpo
Cnyx0Oy Oe3mnexku YKpaiHW» YITKOTO TMEPENTIKy «BIIOMOCTEH, HEOOXITHUX IS
rapaHTyBaHHs Jep>KaBHOI Oe3lmeku YKpaiHu», $SKI MarTh MPaBO OTPUMATH
KEPIBHUKH BUIMOBIAHUX OpraHiB; B) HEIOCKOHAICTh MeEXaHi3MiB, sKi 0
MIEPENIKO/IKAIN PO3TOJIONICHHIO KOH(1ASHITIHHOT iHpopMaIllii Ticis HalaHHS 710 Hel
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JIOCTYIY Ta 5K O BCTAHOBJIIOBAJIU BIJMIOBIIAJILHICTD 32 11€; T') HASIBHICTh TPY/IHOIIIB
Opy TpPaKTyBaHHI OKpeMUX TOHATh y 3akoHl Ykpainu «[Ipo 3axucTt Bifg
HEZI00POCOBICHOI KOHKYPEHIIIi», a TAKOK HAABHICTh HEOXOIJICHUX JIaHUM 3aKOHOM
OKpEeMHX BUNAKIB II0JI0 PO3TOJIONICHHS Ta BUKOPUCTAHHS KOMEPIIIMHOI TAaEMHMUIII
paBONOpPYyIIHUKAaMU. BOHU mepeKkoHaHi, 110 3alMIIAE€ThCA aKTyadbHUM MUTAHHS
PO3BUTKY 3aKOHO/JABUOI 0a3y 11010 PETYIIOBAHHS BIAHOCUH y cepi KOMepIiitHOi
taeMHHI. [[pOMy MoOKe MOCHpPUATH YCYHEHHS B)KE€ BHSBICHUX MPOTAJIMH Ta
HETOYHOCTEH B 3aKOHaX YKpaiHM MUIIXOM BHECEHHS 3MiH JI0 HHX, a TaKOX
IPUMHATTS OKPEMOT0 3aKOHY L1010 KOMEPIIIHOT TAEMHUII, KU O y3TOIKyBaBCs
3 MDKHapOAHMMHU cTaHaapTamu, 30kpema 3 J[upektuBoro (€C) 2016/943
€ppornericekoro [lapmamenty ta Pamu Bim 8 yepBHs 2016 poky mpo 3axuct
HEPO3TOJIOIIEHUX «HOY-Xay» Ta KOMepLiiHOi iHpopMallii (KOMEepIIHHOT TAEMHUII1)
BiJI HE3aKOHHOT'O 3aBOJIOIIHHS, BUKOPUCTAHHSI Ta PO3TOJIONICHHS [4].

Orxe, K. 0. Penpko, 3. E. KyHinpka nepexkoHaHi OO0 HEOOX1THOCTI
YCYHEHHSI B)K€ BMSIBJICHUX NPOTAJIMH Ta HETOYHOCTEH KOMEpIIIHOI TaeMHUI B
3aKOHaxX YKpaiHU HUIIXOM BHECEHHS BIANOBIIHUX 3MIH J0 HUX.

A. 1O. OmiifHUK cepes 03HaK JKEPEeIT TPaBOBOTO PETYIIIOBAHHS KOMEPIIITHOT
JUSTIBHOCTI TPOMOHYE PO3TISAaTH: a) MDKHApOAHI HOPMATHBHI JIOTOBOPH;
0) HallOHaJIbHI HOPMAaTHBHO-NPAaBOBI aKTH; B) MPaBOBI 3BWYAl 1 Tpajaulii;
T') 3aKPITUTIOI0Th, PETYIIOIOThH 1 OXOPOHSIOTh KOMEPLINHY ISUIBHICTD; I') BAKOHAHHS
poOIT, HATAHHS TOCIIYT, 3aAUHATTS TOPTiBIIEIO TOIIO. HopMaTuBHO-TIpaBOBI JIxKEpea
KOHCTUTYIIHHO-TIPABOBOIO  CTaTyCcy CYO’€KTIB MIAIPHEMHHIIBKOI ISUIBHOCTI
A. 1O. OniiiHuK BH3HAYa€ K CHUCTEMY MIKHAPOJHHUX 1 HAIIOHAJbHUX MPABOBHX
HOPM 1 MPUHLMIIB, 10 O0’€JHYE€ BCECBITHHO BHM3HAHI 1 Y3TOJKEHI IpaBHiia
MOBEIHKU 1 3aKPIIUTIOE, PETYIIIOE 1 OXOPOHSE MPABOB1 BIAHOCUHU MK Ha3BaHUMHU
cy0’eKTaMu, Ma€ 30BHIIIHIA BUpPa3 y BUIJISAI MIKHAPOJHUX JTOTOBOPIB 1 1HIIUX
JOKEpen, KOHCTUTYIIIHM, Taly3eBUX KOJEKCIB, MMOTOYHHMX 3aKOHIB Ta ITiJI3aKOHHHUX
HOPMATUBHO-TIPABOBUX aKTIB, 110 BMIIIYIOTh MiAMPUEMHHUIIbKI TTPAaBOBI HOPMH Ta
aKTH MICIIEBOTO CAMOBPSAYBaHHS y cpepi MANPUEMHHUIIBKOTL AisbHOCTI [5, ¢. 811].

Otxe, A. FO. OniiHUK MPOTOHYE yIOCKOHAIIOBATH HOPMATHUBHO-TIPABOBI
JoKepeNia  KOHCTUTYIIHHO-TIPABOBOTO  CTAaTyCy CyO’ €KTIB  MiINMPUEMHUIIBKOT
JUSTTBHOCTI, BKITIOYAKOUH 1 Cy0’€KTIB KOMEPILIIHOL JISJIbHOCTI.

OTxe, npoaHani3yBaBIIM TNpali OKPEMUX aBTOPIB MLIOJ0 IPABOBOIO
pEryJroBaHHs MiNPUEMHHULIBKOI 1 KOMEPUIHHOT AISUTBHOCTI, MOKHA 3alPONOHYBATH
O3HAaKM 1 JaTH BHU3HAYEHHS KOHCTUTYILIMHO-NPABOBOIO PEryJIOBaHHSA IMpaB 1
000B’5I3KIB Cy0’€KTIB KOMEPIIHHO1 AISUTBHOCTI B YKpaiHi.

BucnoBok. KoHcTUTYIIHIHO-TIpaBOBE pETryJIIOBaHHS MpaB 1 CBOOO Cy0’€KTIB
KOMEPLIHHOT AISNTBHOCTI B YKpaiHi CIiJ pO3IJIAIaTH SIK yperJ'IBOBaHl HOpMaMu
MDKHApOJHUX 1 HAI[IOHAJBHUX MPAaBOBUX AaKTIB MOXJIMBI 1 HEOOXiJHI BapilaHTH
MOBENIHKK Cy0 €KTIB KOMEPIIMHOI AISUIBHOCTI MO BUKOHAHHIO pPOOIT, HaaHHIO
HOCITYT Ta 3aiHATTIO TOPTIBIIEIO.

J10 03HaK KOHCTUTYLIHHO-TIPABOBOTO PErYyIIOBAHHS MPaB 1 CBOOO Cy0’€KTIB
KOMEPIIIHHOT IsTIBHOCTI B YKpaiHi TMPOMOHYETHCS BIAHECTH: a) MIKHAPOJHI
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JIOTOBOPH Ta HAaIllOHAJbHI HOPMAaTUBHO-NpaBoBi akTu; 0) HopmMu KoHctutyiii,
3aKOHIB Ta MiA3aKOHHUX HOPMATHUBHO-TIPABOBUX aKTiB YKpaiHH.

Sk pexoMeHallii MPOMOHYETHCS YIOCKOHAJIEHHS 3aKOHO/IaBCTBA 1010 TIPaB
1 000B’sI3K1B Cy0’€KTIB KOMEPIIMHOT A1SIILHOCTI MO0 3aHSATTS TOPTiBJICIO.
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Bopuc JOI'BUHEHKO,

npodecop kadenpu
aJMIHICTPaTUBHOTO TIpaBa Ta MPOIIECY
JIHITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JIOKTOP IOPUIUYHUX HAYK, Tpodecop

IHPABOBE PEI'YJIIOBAHHA 3AXUCTY IIPAB
KOPIHHUX HAPO/IB: BITYU3HSIHUIA
1 3APYBIKHUM JOCBIJI

barato kpaiH CBiITY NOpOWIIIM CKJIAQOHUN 1 JOBrOTPUBAJIMN INUIAX Bl
MOHEBOJICHHSI M MIAKOPEHHSI /10 3aXMCTy 3aKOHHHMX IpaB Ta CBOOOJ KOPIHHUX
HapoaiB. be3cyMHIBHO, KOXHa Jep:kaBa, 10 BU3HAE ce0e TEMOKPATHYHOI, Mae
3a0e3MeYnTH ICHYBaHHS CYCHUIbCTBA, PIBHOTO Yy IpaBax AJisl yciX HOTo YJIEHIB.
3HAYHOI0 MIPOI0 II€ JOCATAETHCA Yepe3 CTBOPEHHS BIATOBIIHUX TPABOBHUX,
THCTUTYLIIMHUX Ta OpTraHi3alliiHUX 1HCTPYMEHTIB.

[Ipo HeratuBHUI CcTaH crpaB 13 3a0€3MEUYCHHSIM MPaB KOPIHHUX HAPOIIB Y
TUMYAacOBO OKynoBaHOMYy Kpumy sickpaBo cBig4aTh pe3yjibTaTH CTATHUCTUYHOIO
anamzy. Jlume npotsrom 2017-2023 pokiB y TUMYacoBO OKymnoBaHomy Kpumy
oyno 3adikcoBano 9006 mopyiieHbs NpaB JOAUHY, 3 sSKUX O0nu3bko 6400 dakTiB
CTOCYBAJIMCA TMPEACTAaBHUKIB KOPIHHOTO KPUMCBKOTaTapchkoro Hapoay [l1].
3a3HayeHa CTaTUCTHKA BKa3y€ HA YUCJICHHI MOPYUIEHHS MPaB OAHOTO 13 KOPIHHUX
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HapoJiB YKpaiHU — KpUMCBKUX TaTap. Y TiM, BApTO BU3HATU TOH (akT, 0 YKpaiHa
royaja aKTUBHO OIMIKYBaTUCh MUTAHHAMH KOPIHHOTO HACEJICHHS JIUIIE MICIs TOTO,
ax AP Kpum 3a3Hana He3akoHHOT aHekcii Pociticbkoro denepartiero y 2014 porii.

Posrasgaroun Mi>kHapOJIHMIA AOCBi TPABOBOTO PETYIIOBAHHS 3aXUCTY IMpaB
KOPIHHMX HapOJIiB, CJI1JI pO3MOYATH 3 TOTO, 110 BIAMOBIIHO J0 MOJIOXKEHb 4. 1 cT. 1
Konsenmii MixHapoanoi opranizaiii mpami Big 27.06.1989 Ne 169, xopinHuMuU
BU3HAIOTHCSI HAPOJM y HE3aNEKHHX KpaiHax, Kl PO3TISAAIOThCS SK KOPIHHI y
3B’A3KY 13 THM, 1110 BOHH € HAIllaJKaMHU THUX, XTO HAcENsB KpaiHy abo reorpadiuny
001acTh, YaCTUHOIO SIKOI € JJaHa KpaiHa, B MepioJ ii 3aBOIOBaHHA ab0 KOJIOHI3aIli,
a0o0 B mepio/] BCTAaHOBJICHHS ICHYIOUMX JIEP>KaBHUX KOPJIOHIB, 1 sIKI HE3aJIEKHO Bij
iXHBOTO TPABOBOTO CTAaHOBHIIA, 30epiraloTh Jdesiki abo BCI CBOi COIlIaJbHI,
€KOHOMIYHI, KyJIbTYpHI Ta MOJITUYHI IHCTUTYTH [2].

Takox BapTo 3a3HaunTH Tpo npuiHATy ['eHepanbHoio Acambieero OOH
Jlexapaiiito mpo npasa KopiHHEX HapoiB (Pe3zomromis Bix 13.09.2007 Ne 61/295).
3a3HayeHa JIeKJIapallis He HaJae mepeBar ocodam, fKi BIAHOCATHCS 0 KOPIHHUX
HApO/IIB, a JIMIIIE 3aKPIILIIOE IPABOBI 3aMO01KHUKUA Ta CTaHIAPTH JIJIsi HAJIEKHOTO
3aXMCTy iXHIX TpaB Ta CBOOOJ, 30Kpema, MpaBo OyTH BUIBHUMH BiJ OYJb-sSKOi
JMCKPUMIHAIIIT TIPY 3[[1HCHEHHI CBOIX MpaB, 0COOJMBO TUCKpUMIHAIIT Ha OCHOBI X
KOPIHHOTO TIOXOJIKEHHS Ta caMoOyTHOCTI (ctatTs 2) [3].

Tak camo BapTO BKa3zatu Ha Pe3ommomnito €BponenchbKoro mapiaamMeHTy Bij
03.07.2018 mpo mnopyuIieHHS 0paB KOPIHHUX HApPOMIB Y CBIiTl, BKIIIOYAIOYH
3axoruieHHs 3eMenb (2017/2206(INI), 3rigHO 3 SKOK JIepKaBU-yYacHHMIl Ta iX
NapTHEPIB y MIDKHAPOAHOMY CIIIBTOBAPUCTBI 3aKIMKAIOTh [0 BXKHUTTS BCIX
HEOOX1IHMX 3axOJiB ISl TOBHOTO BHU3HAHHS, 3aXHUCTy Ta 3a0XOYCHHS IIpaB
KOPIHHUX HApPOJIB, Y TOMY YHCII Ha TXHI 3eMJIl, TEpUTOPii Ta pecypcu [4].

Ha namionaapbHOMY piBHI CTaTyC KOPIHHMX HapoJiB HaOyB OQIIIHHOTO
BU3HAHHA 13 NpuiHATTAM KoHcTuTymii Ykpainu, crarrero 11 sikoi 3akpirieHo, 1o
«/lepxaBa crnpusie KoHCOIIalii Ta PO3BUTKOBI YKPaiHCHKOI Hallii, ii 1CTOpUYHOT
CBIJOMOCTI, TPaJMII 1 KyJIbTYpH, a TaKOXX PO3BUTKOBI €THIYHOI, KYJIbTYPHOI,
MOBHOI Ta peJiriiiHoi caMOOyTHOCTI BCIX KOPIHHUX HApOJiB 1 HAI[IOHAJIBHUX
MeHIuH Ykpainm» [5]. | mume y 2021 pori Oyno npuiinaro 3akoH Ykpaiau «IIpo
KOpIHHI Hapoau Ykpainu» [6]. BinmoBiHo 10 cTaTTi 1 HA3BaHOTO 3aKOHY KOPIHHUM
HapoJOM YKpaiHU BU3HAETHCS aBTOXTOHHA €THIYHA CIIUIBHOTA, sika chopmyBaacs
Ha TEepUTOPii YKpaiHu, € HOCIEM CaMOOYTHBOT MOBH 1 KYJIbTYPH, Ma€ TPaIULIIiHI,
CoIllajibHI, KYJbTYpHI ab0 TpPEeACTaBHMIILKI OpraHv, CaMOYCBIJIOMIIIOE ceOe
KOPIHHMM HapoJ0M YKpaiHH, CTAHOBUTh €THIYHY MEHIIICTh y CKJIaJll 11 HACEJICHHS
1 HE Mae BJIACHOTO JIEPKABHOTO YTBOPEHHs 3a MexaMu Ykpainu. KopiHHuMH
HapoJaMu YKpaiHu, siki chopMyBaivuch Ha Teputopii KpuMChKOTo MiBOCTPOBY, €
KPUMCBKI TaTapu, KapaiMu, KpuM4aku [6].

Takum 4yMHOM, TIPABOBE PETYJIOBAHHS 3aXUCTYy KOPIHHUX HAPOAIB YKpaiHu
3HAWIIIO CBO€ HajekHe 3akpituieHHs Jymme y 2021 pomi. lle cBigunth mpo
HEMOCIIA0BHICTh JepKaBHOI MOMITUKH Y I1H cepi Ta BIACYTHICTh HAJICKHOI yBaru
3aKOHOJIABIIS /10 PO0OJieM KOPIHHUX HapoiB Ykpainu B epiog 1996-2014 poxis.
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3BepTalOUYUCh 70 3apyOIKHOTO JOCBIAY MPABOBOTO PETYIIOBAHHS 3aXHUCTY
npaB KOpiHHUX HapoaiB, ciin miarpumatd K. ['boke y ToMy, 110 MiXKHapojaHa Ta
HalllOHAJIbHA TIPaKTHKa BCE€ OLIbIIE CBIAYUTH IPO YCBIIOMJICHHS JepKaBaMu
BJJACHOI  ICTOPWUYHOI  BIAMOBIJAIBLHOCTI  TepeJl KOPIHHUMHU  HapoJaMH.
CnpaBeyinBUM Ha JyMKy (axiBis € Te, IO MNpaBO KOPIHHUX HApOJiB Ha
CaMOBM3HAUCHHS HE MOXKHA PO3TIAJaTH SK TMOXIHE TpaBo, HAJaHE IM
HalllOHAJTFHUMHU ypsimamu. HaBmaku, BOHO BHUCTYHa€ HEBIJI€EMHUM MPABOM, SKUM
BOHHU KOPUCTYIOThCS K Hapoau [7, c. 29].

[Ipo mpaBo KOpPIHHWUX HAPOJIB Ha CAMOBHM3HAYCHHS BKaszye Takox A. IlImax,
30CepEIKYIOUN yBary Ha Takux JopMax caMOBPSTYBaHHS SIK TTAPJIAMEHTH CaaMiB Y
CKaHJIMHABChKUX KpaiHax abo camoBpsigyBaHHs ['pennanmii B [anii. Opranu, mo
MPEJCTABIAIOTh KOPIHHI HApOJU, KOPUCTYIOTHCS TIEBHOIO BJIAJ0I0, aji€ BOHHU
3aBXIM IMAMOPSAKOBAHI Jep’KaBHUM opraHam. Ha ayMKy BUY€HOI, Iie € TIEBHOIO
npo0IeMOr0, OCKUIBKHM 17Ied CaMOYIPaBIiHHS Ta PO3BUTKY, IO Peai3yeThCs
CHOTO/IH1, 3HAYHOIO MipOI0 BiJoOpaxkae 3axiJHUI a00 €BPOMOIEHTPUUHUM M1AX1]T 10
ii oopmyBaHHS. ABTOpKa BOauyae MOKJIMBUM MOKpAILEHHS CUTYyallli Yepe3 MOBHE
BHU3HAHHS CYBEpEHITETY KOPIHHUX HApOJiB Ta IXHIX MpaB, 0COOJMBO HA 3eMJl Ta
OPUPOAHI pEecypcH, IO BaXJHMBl JJis IXHBOTO BIDKUBAHHS Ta 30epekeHHS
IZIGHTUYHOCTI ¥ KyabTypH [8, c. 198].

Tox ciij 3a3HaYNTH, 0 €EKTHBHE MPABOBE PETYJIOBAaHHS 3aXHCTY IPaB
KOPIHHUX HApOJIiB CTAHOBHUTH COOOI0 aKTyaslbHY IpoOjemMy sl 6araTboxX JIepikaB
CBITY. 3yCHUJUIS HallIOHAJBHUX YPSAIB XapaKTEPU3YIOTHCS PO3MAITTSIM CIIOCOOIB 1
dbopM 3axHUCTy MpaB KOPIHHUX HApOJIB, a TaKOXX PO3OLKHICTIO MOTJSAIIB Ha
KOMILJIEKC MPaB, SKUMU MalOTh OyTH HAILJIEHI TaKi OCOOH.
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Ojgena MAPYEHKO,

npodecop kadeapu Teopii Ta icTopii
JIepKaBy Ta MpaBa, KOHCTUTYIIHHOTO
npaBa Ta IpaB JIOIUHU
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB,
TOKTOp (hitocodCcrkux HAYK, Ipodecop

A0 IIUTAHHSA TPO METOAOJOI'TIO
®LI10OCO®II TPAB JIOJUHUA

Meroau ¢dinocodii npaB JTOJMHUA TMOKIMKAHI 3a0€3MEUYUTH PyX TYMKH Bijl
00’€KTa J10 MpeAMETa — BiJI 3araibHOTO PO3YMIHHS «IIPABOBOT JTFOAUHIY 10 CUCTEMHU
SAKOCTEH 1 MOXKJIMBOCTEH, IO BHUpaXaloTh 1 3a0e3MedyroTh i1 PO3BUTOK 3a
JIOTIOMOTO10 TIPaB.

Mertoto 111€i HayKOBOI PO3BIJKM € aHaII3 YCTaJICHOI METOJOJIOTii MpaB
JIFOJIMHM 13 aKIEHTYyaIll€l0 YBard Ha HalOLIbII BIAMOBIAHUX BUKJIMKAM CYYaCHOCTI.

Tak, meradizuuHa METOJOJIOTIS MOCTYJIO€, IO MEPIIOOCHOBU peyeil 1
IPOLIECIB MAIOTh HAA(PI3UYHY MPUPOY, BUXOIATH 32 MEXK1 MPUPOTHOTO CBITY 1 HE
JOCTYIIHI YyTTEBOMY CHOIJIsAJaHHIO. BoHM mnepe0OyBaioTh (K Yy ILApUHI
TPAHCLICHACHTHOI,  HAJ0COOUCTICHOI  peajJbHOCTI, Tak 1 B  TJIHOMHAX
TpaHCUEHJACHTAIbHOI aHTpornochepH, BCEpeauHi JTIOACHKOTO AyXy, Ha THX HOTO
PIBHSX, KyIH HE MOKE€ NPOHUKHYTH PALliOHATBHO-PO3CY/JIMBE CBITOPO3YMIHHS.
TakuMm 4MHOM, TpaBa JIIOJAWHH CJiJI PO3MISIATA B KOHTEKCTI TPAHCIICHACHTHHUX
MEPIIOOCHOB OYTTS 1 TPaHCUEHJEHTAIBHO-AMPIOPHUX CTPYKTYP JTyXOBHOTO
nocBimy.  MeradizuuHa ~ METOJOJIOTIS ~ BHCTyHae  TOJIOBHHM  3acoO0M
KOHIICTITYaJIbHOTO OCMHCJICHHSI TIpaB JIIOJMHMA y PaMKax MPUPOIHOTO mpaBa. Bona
Jla€ 3MOTy BOQ4aTH B HOpMax 1 IIHHOCTSX MPHUPOIHOTO MpaBa, HEBIIIUIBHUX BiJl
JIOJIMHU, CUMBOJIM HAJJIIOJICBKUX EHEpPriid, 1o OepyTh y4YacTh y TBOPIHHI
COIIIAJIBHOTO CBITY Ta CBITY JIIOJICBKOTO JYXY.

JlianexkTuyHa METOJ0JIOT1sI BAKOPUCTOBYE K OCHOBHMI aHAJITUYHMI 3aciod
MIPUHIIUTI CYTIEPEYHOCTI, TOOTO MpaBa JIOAWHH, SIK €JIEMEHT IPaBOBO1 peajbHOCTI, 3
HEOOXITHUM 1 JIOCTaTHIM CTYIEHEM IMOBHOTH MOXKYTh OyTH OIKMCaHI B TE€pPMiHAX
cynepeyHocTel, KOHIIKTIB, KOi3ii. CynepedHocTi NoA10HOr0 poly BUHUKAIOTh,
30KpeMa, MDK CBOOOJIOI0 OCOOMCTOCTI Ta OOMEXKEHHSMH CBOOOJHU, MIpPOIO
COLIIAJIbHO-TIPABOBOI PIBHOCTI Ta HEPIBHOCTI, MPUHIMIAMHU 1HJMBIAYalbHOCTI Ta
KOJIEKTUBHOCTI B MOOYJ0BI TIpaBomopsaKy Tomo. Lleil aHamiTu4HUI 1HCTPYMEHT
HAJIa€ 3MOTY JIOCJIIIHUKY, YHUKAIOUN TEOPETUYHOTO BEPXOTJISACTBA, MPOHUKATH B
CYTHICHHI PIBEHb COIIAIbHO-TIPABOBUX Ta OCOOMCTICHO-TIPABOBHUX PEaiii.

Jlist heHOMEHOIOTIYHOT METOM0JIO0TIi HAWOIIBIINI 1HTEPEC CTAHOBIATH HE
dbopMu peanbHOI TMOBEMIHKH JIOACH, a YUCTI HOPMATUBHI CTPYKTYpH, IO
MMOPAIKOBYIOTh COO1 JIFOJICBKY CBIIOMICTH 1 AisUTbHICTH. Ileprma 3 HMX — 1ie
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O€3yMOBHI OYEBHUIHOCTI, IO IMEpeayloTh HOpMaMm mpaBa. Jlpyra — ineanbHi
KOTHITUBHI CTPYKTYpPH, 11O MEPEAYyIOTh 3HAHHSAM MPO MPaBoO 1 JaHl JIOJIWHI Yyepes
dbeHoMeHH ii CB171OMOCT1. DEHOMEHOJIOT1sl CTBOPIOE MOYKJIMBICTh BO33'€ JTHAHHS CBITY
YUCTUX CYTHOCTEW 1 MPUPOAHO-COIIATILHOTO CBITY MOBCAKACHHOTO icCHyBaHHs. Lle
B1I0YBa€ThCS Yepe3 CTPYKTYPU CBIAOMOCTI, IO MICTATh MEHTaJbHI MEPEyMOBHU
I CIPUMHSTTA MPUPOIHO-TIPABOBUX YHIBEpCATi.

Y repMeHEeBTHYHIM METOMOJIOTi IEeHTpalbHEe MiCIle MOCiAae€ MUTaHHS MPO
PO3YMIHHSA JIOAMHOIO CMUCIIB CYIIOTO 1 HAJIEKHOTO, IPO MEXI1 IHTEpIpeTaIiitHOl
cB000IM, HAsIBHOI B 11 po3nopskeHHl. OCHOBHA OCOOIMBICTh PO3YMIHHS MOJISTAE B
TOMY, IIT0 BOHO aKTUBHE 1 &) HISIK HE TOTOKHE 0€3M0CepeTHHOMY Bi):[06pa)KeHHIO

Jlst pimocoddii mpaB TFOAMHN 3HAYTYIITUM € TIOJIOKEHHSI TTPO TE, IO PO3YMIHHSI
OyIp-sSKOro (¢parMeHTa CyHoro 1 HaJeKHOTO 3aBXKIW Ma€ OCOOMCTICHO-
€K3UCTEHIIAJIbHUN XapaKTep, OCKUIbKU 3p0O3YMITH — O3HAa4a€ BCTAHOBUTHU 3B'S30K
MK YY>KMM 1 CBOIM, BKJIFOUMTU 30BHIIIHI JaHI B CUCTEMY OCOOMCTHUX CMHUCIHIB,
I{IHHICHUX KOOPJIMHAT 1 BJACHOTO €K3UCTEHIIIAJIBHOTO JIOCBITY.

MeTtononoris ¢utocodii KyIbTypu BUXOIUTH 13 MPUIYIIEHHS, IO IpaBa
JIOJIMHA HECYyTh y €001, KpiM CYTO MOPUAMYHUX 3HAYEHb, M€ ¥ CMHCIH
M03aMPaBOBOTO XapaKTEPy, € OCEPEIKOM KyJIbTYpPHOrO 3MicTy. Takuil miaXil nae
3MOTY PO3IJISAaTH JIOIUHY, sIKa BOJIOJIIE paBaMu, HE caMy IO cOo0l1, a CIIOTJIsA1aT!
il BcepeaMHI TPOOJIEMHOr0 MPOCTOPY COLIOKYJIBTYPHUX 3HAay€Hb, CMHCIIIB,
IIHHOCTEH, CUMBOJIIB. BiamoBigHo (heHOMEH TMpaBa, MpaB JIOJUHM, MO-TIEpIIE,
BTpaya€e >KOPCTKICTh CYTO IOPUAMYHHUX OOPHUCIB, MO-IpPYyre, 3aHYPIOETHCA B
poOJIeMHE T0JIe, MTOB'sI3aHe, 30KpeMa, 3 TUTAaHHSIMHU MPABOBOI KYJIbTypH. Y IBOMY
OJI1 3MIHIOKOThH CBIM 3BUYHUI BUIIIA TpaaMLiiHi s ditocodii Ta Teopii mpasa
NUTaHHS CBOOOAM 1 OOOB'I3KY JIFOAWMHU, HA0yBalOYM HOBUX BIATIHKIB, IO JIAlOTh
3MOTY pO3IJISIIATH TpaBa JIOJIMHUA HE TUIBKHU SIK PETYJSITUBHUM 3aci0, a  sK
KyJIbTYpHY (pOpMy, KpeaTuBHE Hayajo, M0 Oepe ydyacTh y TBOPEHHI1 BUITUX (Hopm
1HIMBIAYaJIbHOI Ta CYCIIJIBHOT JTyXOBHOCTI.

di10c0PCHKO-COITIOIOTIUHA METOJIONOTIS Iependayae, 10 JOCHTIKCHHS
paB JIFOAWHU MIATOPSAKOBaHI MPUHIUITY COIIAIBHOTO JETepMiHI3MY. Y CBITII
IILOT'O TIPUHIIMITY JIFOJIMHA 1 ii IpaBa MOCTalOTh SIK CKJIAJOBA 1, 3HAYHOIO MIipOIo,
MIJMOPSAKOBaHA  YacTUHA  COIlaJbHOI  CHUCTEMH, HaJUieHa  QYHKIISIMH,
HEOOX1AHUMHU ISl 11 oOcimyroByBaHHs. JIIOAWHY pO3TISIarOTh SK 1HAWBIAA, IO
nepeOyBae i1 BIULIMBOM HAJOCOOMCTUX COLIIOHOPMATUBHUX CTPYKTYp. Llen miaxin
J1a€ 3MOTY MaKCUMaJIbHO BPaXOBYBAaTH HAsIBHI COIliajIbH1 BIUIMBU Ha (DEHOMEH IpaB
JIOJIMHYU, a0CTParyrouuch BiJ MO03aCOLIAIBHUX MNPUYMH TPAHCIEHJIEHTHOrOo abo
aHTponoJyioriuHoro  xapaktepy.  dinocodcrko-corionoriuHa  METO0JIOTIsS
HaWOIBIIOI MIPOI0 JOpEYHA Yy JOCHIPKEHHI MO3UTUBHOTO MpaBa. Y CBITHI 1l
HACTAHOB JIIOJMHA SIK CYO'€KT TpaB € MPOAYKTOM 1 TPEICTaBHUKOM TEBHHX
COLIAJIBHUX CHUIBHOT, KOHKPETHO-ICTOPUYHUX CYCIUIBHUX CHUCTEM, a ii CYTHICTh
BU3HAYAETHCS PI3HOMAHITHUMH aHCAMOJISIMUA BITHOCHH, IO CKJIAIUCA Yy IHX
CUCTEMax.

dinocodis mpaB JOIUMHA CAMOBU3HAYAETHCS Ta 1IEHTU(DIKYETHCS HE TUTHKU
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yepe3 0CO0JIMBOCTI CBOTO MIPEIMETA, METO/TY, 3MICTY, a 1 3aB/ASIKUA MIPU3HAYEHHIO Ta
BUKOHAHHIO BJIACHOI POJI1, 110 BUSBJISIETHCS B 11 3aBIaHHSX.

OcHoBHe 3aBma”Hs ¢urocodii MpaB JIOAUHU — KpUTHYHA pedekcis
BU3HAYAJIbHUX TEHACHIIN <JIIOJICBKOT0» HANOBHEHHS [ep)KaBU 1 MpaBa, ix
ICHYBaHHSI 32 JIONOMOTOI0 MpaB JIOJUHU, JOCIHIJKEHHS MPaBOBOi PEabHOCTI B
NEPCIIEKTUB] 3aralbHUX MPHUHIMIIB 1 MIHHOCTEH OYTTS, 110 BU3HAYAIOTH MPOSB 1
PO3KBIT JIFOICHKOI CYyTHOCTI.

Sk HaiOumbm 3Hauymi ans Qinocodii mpaB JNIOAMHM BHOKPEMHUMO TakKi
3aBJIaHHA:

— Po3B’s13aHHS MeTomOIOTIYHUX TTpoOseM (iocodii mpaB TOIUHA, aHATI3
TIpaB JIFOAMHM K P1710COPCHKOT KaTeropii;

— JIOCTIJKEHHS TYMaH13MY SIK CBITOTJISIIHOI OCHOBH TPaB JIFOJAWUHU, IXHHOTO
MOpPaJIbHOI0, JYXOBHOT'O 3MICTY;

— XapakTepHCTHKA NpaB JIIOJAUHMU SIK 11€i, LIHHOCTI, 3aKOHYy, MpPaBOBOIi
pEaNbHOCTI, IXHBOIO OHTOJOTIYHOTO Ta THOCEOJOTIYHOTO 3MICTY, 3 TOUYKU 30Dy
MPUPOTHOTO Ta MMO3UTHUBHOTO IMPaBa;

—  PO3TJIsi HMBLUTI3ALIAHOTO TUITY 0COOMCTOCTI, 00pa3y JI0IUHH, 1110 BOJIOJIE
paBaMu, a TaKOXK cHeludIKU MPOsBY ii COIiaIbHUX 1 MOPATBLHUX XapPaKTEPUCTHK
npu pearizaiii GopMaTbHOTO KaTaJIOTy MpaB y Pi3HUX ICTOPUYHUX 1 HAIIIOHATBHUX
yMOBaXx;

— aHaji3 icTopuyHUX TUMIB ¢igocodii mpaB JIOJUHU, MPaAB JIOJUHU SK
icropudHoro (eHomeHa, cnenudiKd TeHe3UW MNpaB JIOJAUHU Y KIACUYHIH,
HEKJIACUYH1M, MOCTHEKJIACUYHIN (P1II0COPCHKO-TTPaBOBIN HaYIII;

— (utocopcrke OCMUCICHHS MPAB JIOJUHU SIK CUCTEMH, iX BUJIIB, TOKOJIHb,
piBHIB, PO3B'si3aHHS MPOOJIEMHU 1HCTUTYaTI3alll] TpaB JIOJIMHU, 30KpeMa B YKpaiHi,
PO3IIISAl MTUTAHHS TIPO IXHIO YHIBEPCATIBHICTD 1 HAIlIOHAIBHY Crielu(diKy;

— cmpo0a ginocohcbkoro OOTpyHTYBaHHS CTAHOBJICHHS, yTBEPI>KEHHS MPaB
JIFOJIMHU SIK 3aKOHOMIPHOCTI PO3BUTKY INI00ANbHOI IUBLII3ALIT TA 1HIII.

Pe3tomyroun BUIEBUKIAACHE, CJiJ] HAroJOCUTH, 110 HABEJACHUU MEPEIIiK
METOJI0JIOTIM 1 3aBJaHb, TMOB’A3aHUX 13 IX 3aCTOCYBaHHSIM, HE € BUYEPIHUM.
®inocodia nmpaB JIOAUHM, K 1 Pinocodis mpaBa, MOXKE pPO3BUBATUCA HA OCHOBI
MPaKTUYHO OYAb-sAKOi P1710cO(CHKOT KON — BiJ] IJIATOHI3MY 1 apUCTOTEINI3MY /10
MO3UTHUBIZMY 1 eK3ucTeHIlani3mMy. KoHiennis, 1o BUHUKAE MPHU IbOMY, — HACI1IOK
3aCTOCYBaHHS BIAMOBITHUX TiK a00 iHIIIN (itocodchkiit KoM MeTomiB. [HImMMu
CJIOBaMH, O3HAYCHUI dinocodcbkuit KOHCTPYKT XapaKTepU3y€eThCs
METO/IOJIOTIYHUM TUTIOPAJII3MOM 1 PO3PI3HIETHCS Y CBOIX TPAKTYBaHHSIX METOIaMU
bimocodchkoro oOTpyHTYBaHHS 1 pO3B’SI3aHHS MPEAMETHUX MPOOIIEM.
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Poman MUPOHIOK,

npodecop kadenpu
aJMIHICTPATUBHOIO MpaBa 1 mpoIecy
JIHITPOBCHKOTO JIEPKaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JOKTOP IOPUIUYHUX HAYK, TIpodecop

OHIHKA I'POMAJCBKICTIO E®OEKTUBHOCTI
JAIAJBHOCTI IPABOOXOPOHHOI'O OPTAHY
AK ®OPMA I'POMAJACBKOI'O KOHTPOJIIO

He3Baxkarouu Ha 3HaYHUI POTrpec y pO3BUTKY 1HGOpMAIIIITHO-aHATI TUYHOTO
3a0e3neveHHs, TPoOIeMH OIIHKH AISUTbHOCTI TIPABOOXOPOHHUX OpraHiB BCE IIE
3aIMIIAIOTHCS aKTyaabHUMU. OAHIEIO 3 TOJOBHUX MPHUYUH I[HOTO € CKIIATHICTD 1
MHOXXHHHICTh  ()akTOpiB, 110 BIUIMBaIOTh Ha €(QEKTUBHICTh  ISIIBHOCTI
IPABOOXOPOHHUX OPTaHiB, SIKI HE 3aBXKJIU MOXYTh OyTH TOYHUMHU Ta 00’ €KTUBHO
omiHeHumMu. OxpiM 1BOro, 30ip Ta aHamiz iHGopmalii Npo AISUIBHICTH
MIPaBOOXOPOHHUX OpPraHiB MOXe OYyTH YCKJIaJHEHUM 4Yepe3 HEIOCTaTHIO
JOCTYMHICTh Ta SKICTh JaHUX. TakoXX Ba)XJIMBUM YUHHUKOM € HEOOX1AHICTh
PO3pOOKK Ta BOPOBAKEHHS CHEI1ai30BaHUX METOJUK Ta MIAXOJIB JI0 OLIHKHU
€()EeKTUBHOCTI AISUIBHOCTI TPAaBOOXOPOHHUX OPTaHiB.

Hwxue npomuipHO 3OIHCHUTH aHall3 METOOMK Ta MIAXOMIB 10 OLIHKH
€(EeKTUBHOCTI ISUIBHOCTI IPABOOXOPOHHUX OpPraHiB B poOOTax BITUU3HSHUX
HAYKOBIIIB Ta MpakTUKiB. Onpa3y ciij 3ayBa)KUTH, 10 MPHU OLIHII e(PEeKTUBHOCTI
JUSTBHOCT1 MPAaBOOXOPOHHHUX OPraHiB CIIiJl BpaXOBYBATH, 1110 ICHYIOTh JBI (popMHU
TAaKOi OIIIHKM — BHYTPINIHS (KA 3IACHIOETHCS CaMUM K€ MPABOOXOPOHHUM
OpraHoM) Ta 30BHIIIHA (KA 3A1HCHIOETHCS TPOMAJICHKICTIO).

[Ilomo mepmoro Bugy OLIHKA €(PEKTUBHOCTI ISUTBHOCTI MPABOOXOPOHHUX
OpratiB, To sk ciaymHO 3a3Havyae Kybaenko A. B., «ymOoCKOHaJIeHHS aHAJIITUYHOTO
3a0e3neueHHs]  OIIHKA Ta  BHUMIpIOBaHHA  €(QEeKTUBHOCTI  (YHKITIOHYBaHHS
MIPaBOOXOPOHHUX OpraHiB Mepeadavae BIPOBAKEHHS HOBITHIX TEXHOJIOTIM Ta
METOIIB aHai3y, BUKOPUCTAHHS IITYYHOTO 1HTEICKTY Ta MAITUHHOTO HABYAHHS IS
300py Ta 0OpOOKH BEJIMKUX OOCSTIB JTaHUX, @ TAKOXK MOKPAIICHHS CUCTEMH 3BITHOCTI
Ta KOHTPOJIIO 32 JIISUTbHICTIO MPAaBOOXOPOHHUX OpraHiB». Ha iforo qyMKy, 10oUiIbHUM
€ po3po0Ka €IUHOIO CTAHAAPTY OLIHKK €()EKTUBHOCTI pOOOTH MPABOOXOPOHHHUX
OpraHiB, SIKMI BpaXxOBYBATUME HE TUIbKM KUIbKICHI TOKA3HHUKH, aJie i AKiCTb poOOTH
OpraHiB, iX B3a€EMO/IiI0 3 TPOMAJIO0 Ta PiBEHb JOBipH 10 HuX [1, ¢. 208].

[HITT aBTOpM BHUKOPUCTOBYIOTH OLIBIN IMMPOKUM MIAX1J JO OINHKH
e(eKTUBHOCTI AISUTBHOCTI MPaBOOXOPOHHHUX OPraHiB, BUKOPUCTOBYIOUHM CIIOCOOHU
IBOX (OpPM KOHTPOJIIO — BHYTPIIHBOro 1 30BHimHBOro. Tak, K. JI. Byraiuyk,
[. O. Cesarokym, B. B. Uymak, mociimkyroud 3aKOPAOHHHMMA JOCBIA OIIIHKA
€(EeKTUBHOCTI TOIIENCHKOT MISIBHOCTI Ta MEPCIEKTHUBU MOTO BUKOPUCTAHHS B
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VYkpaini, TOXOISATh BHUCHOBKY IMpO ICHYBaHHS TakKUX TPyl MoOJeNed OIIHKU
ISIBHOCT] HOJIIT:

1. Mopemni, K1 OLIHIOIOTH BIacHE MISUIBHICTD MOJIII: a) FOCTULIIMHI MOJIeI,
Kl € HalOUIbII PaHHBOIO (POPMOIO OIIHKK AISILHOCTI TMOJIIT Ta CHpsIMOBaHI,
nepeayciM, Ha BUSIBICHHS Ta YCYHEHHS IPaBOMOPYIICHb Ta 1HIIUX 3J70BXKHUBaHb
cepell MpaIiBHUKIB MOMiMii; 0) OIOpoKpaTuyH1 MOJEN, Kl 00 €IHYIOTbCS B TPH
OCHOBHI TPYyNH: HOPMAaTUBHI MOJIEIII MOJISTAI0OTh Y BUSHAYCHHI IEBHUX HOPMATHBIB
JUTS TIOMIIEHCHKUX MAPO3IUTIB (HAPHUKIad, KUTbKICTh momineichkux Ha 1000 oci6
HACEJICHHS, OpraHizaiiiiHa CTpyKTypa, (yHKUii, cTaHmaptu HaOOpy, HECEHHS
CIIy>kOM TOIIO), TICJIA YOTO MiAPO3JLTN TMEPEBIPAIOTHCA HA BIAMOBIAHICTD LUM
HOpMaTHBaM; MIKaJIbHI MOJEN MOJATaloTh y (OpMyBaHHI MEPENiKy MOKa3HUKIB
MISTIBHOCTI IOJIINI, KOXKEH 3 SIKMX OIL[IHIOETHCS 3a BCTAHOBJICHOIO IIKAJI0K0 OalliB
(manpuxman, Big 0 g0 2); ynpaBIiHCBKI MOJENI TpPHU3HAYEHI MJis aHami3y
BUKOPHUCTAHHS CHJI 1 3aC001B MOJIIEHCHKUX MAPO3AUIIB; B) MCUXOJIOTIUHI MOJIEII
MIPU3HAYCH1 JUIS OI[IHKH MePCOHATY MOJIIIIi, K1 BKIIOYAIOTh: IMCUXOJIOTIYHI TECTH;
OIIIHKYM TIePCOHATY KEPIBHUIITBOM; I') €KOHOMIUHI MOJIEJ OIIHIOIOTh €KOHOMIUHY
BapTICTh JISUTBHOCTI TMOJIIII Ta TMOAUISIOTBCS HA: EBOJIOLINMHI MOJAEN, SKi
30CEPEKYIOThCS Ha 3MiHI BapTOCTI MOMIIEHCHKOI AISUIBHOCTI B 4Yaci; MporpamHi
MO/I€JI1 30CEPEIKEH] Ha PO3MO1ITI EKOHOMIYHUX PECYPCIB MK PI3HUMH HaIpsIMaMu
ISUTBHOCTI MOJTIIIIT.

2. Mopemni, 110 BUBYAIOTh PE3yJIbTaTH POOOTH MOJIIIi: MOJENI, 10 0a3yI0ThCs
Ha BUBYEHHI TPOMAJICHKO1 TYMKH; MOJEII, 1110 0a3yI0ThCs HA BUBYEHHI KOHTPOJIIO
JIOPOKHBOTO PYXY; MOJIENI, IO 0a3yIOThCSI HA BUBUCHHI KOHTPOJTIO 32 3JIOYMHHICTIO
[2, c. 21].

M. C. Hebecpbka, 3A1ACHUBIIM aHaNI3 KPUTEPIiB OIIHKU €(EKTHBHOCTI
nismbHOCT1 HarionaneHoi momimii Ykpainu, BBakae, M0 HaWOLIBIIT JTIEBUMH
IHIUKATOpaMH, 3a SIKUMH 3JIHCHIOETHCS OIlIHKAa pe3yibTaTiB iX poboTH, €:
1) rpomancbka aAyMka W00 €(GEKTHBHOCTI TOJINIi Ta TMOPYIICHHS, SKUAX
MPUITYCKAIOTHCS MOMIEHCHKI; 2) piIBEHb 3JI0YUHHOCTI — KIJIbKICTh TTOBITOMJICHD TTPO
3JIOYMHHM Ta PIBEHb KPUMIHAJIBHOI BIKTHUMI3AIll 13 MOMpaBKOW Ha aemorpadiyHi
0COOJIMBOCTI TpOMau; 3) pIBEHb B3a€EMOJIII TPOMAISH 13 IMOJIIIE€I0 — TOTOBHICTH
IpPOMAJISIH TIOBIIOMJISITA TOJILII0 MPO 3J0YMHU Ta MPOOJIeMH, HE TOB’s3aHl 31
3JIOYMHHICTIO; 4) yac pearyBaHHs Ha MMOB1IOMJIEHHS PO MPOTUIPABHY A1SIBHICTh —
yac, NOTPIOHUHN Il pearyBaHHs Ha €KCTPEHl1 Ta 3BUYAlHI BUKJIUKH; 5) piBEHb
PO3KPUTTS 3JI0YUHIB Ta IPABOIOPYILIEHb — BIJICOTOK IMOB1AOMJICHB PO 3JI0YMHU, SIKi
TIPHU3BEIIH JI0 apellTy IMig03proBaHoro [3, ¢. 97].

Ha nymky 1. OxpimeHko, «omiHKa €()eKTUBHOCTI CIyKO0BOi HisSIbHOCTI
OpraHiB 1 MAPO3AUIIB Mol YKpaiHu Mae mependadatd CUCTEMY KUTbKICHO-
SAKICHUX TapaMeTpiB, BUXOJAYM 3 XAPAKTEPUCTUKH iX BIACTUBOCTEH, a came:
1) TOKa3HWKM TPU3HAYCHHS 1 OE3MOCepPeNHbhOi TEPBUHHOI  ISITBHOCTI
YIOBHOBXCHUX CYO’€KTIB: MOKAa3HUKHU MPaBO3aCTOCYBaHHS (IIBUIKICTh BXKUTTS
3aX0JIiB); CTYIHb 33JI0BOJICHOCT] 3asBHUKIB Ta MOTEPIUINX IOJO0 pearyBaHHS 3
OOKy MpalliBHUKIB MOJIII]; MOKa3HUKH CYMICHOCTI Ta B3a€MOJii MPeICTaBHUKIB
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PI3HUX CIYXKO0 1 MiAPO3AUTIB TOIIO; 2) MOKAa3HUKH CTaHy IyOIidHOi Oe3meku i
MOPSIAKY:  KITBKICHO-SIKICHI JIaHI IIOJAO0 3apeeCcTPOBAHUX KPUMIHAIBHUX Ta
aZAMIHICTPaTUBHUX TMPABOMOPYLIEHbh y MeXaxX TepUTopli OOCIYroBYBaHHS 4H
crienudiKu AISUTBHOCTI OKPEMOTO IMIAPO3LTy (3a BHUIAMH IPABOMOPYIICHL Ha
1000 oci6 HaceneHHs); BIACOTOK iX BUKPUTTS 1 PO3CHiAyBaHHS (JIeTaji30BaHa
KUIBKICTh BUSIBJICHHX 3JIOYMHIB (32 BHUIAMH); MPEBEHTUBHA JISUTHHICTD (CYCIIIbHE
CIPUMHATTS 3arajJbHOTO PIBHS 3J0YMHHOCTI TPOMAJCBHKICTIO); 3) TMOKa3HUKH
HAJIMHOCTI: XapaKTEPUCTUKU PE3YyIbTaTy MOMIIEHCHKOT MOCIYTH (KIIBKICTh CKapr
OJI0 SIKOCTI OOCIIYyTOBYBAaHHSI YM IKJIyBaHHS), O€3BIIMOBHICTH, 30€pEKEHICTh
(KUTBKICTH CKapr IIOJO /i MpaliBHUKIB KOHKPETHHUX MIAPO3IAUTIB MOIIil);
iHGOpMyBaHHS  IIOJ0 MNPUUHATHX pilleHb abo mepediry  A0CyIOBOTO
po3ciigyBaHHs; 4) MOKa3HUKU TPOo(QeciiiHOro piBHSA MEPCOHATY MOIIIEHCHKOT
YCTAaHOBM: KUIBKICTh (DaxiBI[IB B OpraHi3alliifiHii CTPYKTypi OpraHy MOJiIi,
IUTMHHICTh KaJApiB cepejl MOMINEHChKUX; piBeHb MNpodeciifiHOi MiArOTOBKH Ta
nepeniarotToBku (Ha 100 oIMHUIIL IITATHOI YUCETBHOCTI TEPUTOPIATILHOTO OPraHy);
3arajbHl HaBWYKW, 3HAHHS Ta JOTPUMAaHHS BUMOI HOPMATUBHUX JOKYMEHTIB,
YBAXKHICTB 1 JOOPO3UWINUBICTh Y BIIHOCHHAX 13 TPOMAJITHAMH 1 1H.; 5) ONTUMI3AIIS
BUKOPHCTaHHSA pecypciB (cTaH 3a0e3ledeHHs MOJIIEeNChKOol TisIbHOCTI 3a
OKpPEMHUMHU MMOKa3HUKAMHM: TPAHCIIOPTHI Ta 1H(POPMaALIHHO-TEXHIYHI 3aCO00H, pO3MIp
IPOIIOBOIO YTPUMAaHHS TEBHUX KaTeropil MpalliBHUKIB TOIIO); 6) 3arajibHUN
B1JICOTOK HACEJICHHSI, 33JI0BOJIEHOr'0 AKICTIO pOOOTH OpraHiB 1 MIAPO3ALIIB MOMIIIT
(cTyminb JOBipyM HacelieHHs A0 momiuii)» [4, c. 144]. Ha iioro mym™mky, siKicH1
XapaKTepUCTUKU MPOdeCitHUX MOKA3HUKIB JISUILHOCTI OpraHiB MOiIii YkpaiHu
MarOTh BKJIFOYATHCS B ONMHUTYBAJbHUK YU AHKETY HAa OCHOBI: aHaNI3y Pe3yJbTaTiB
CIIOCTEPEIKEHHS 3a MPOIIECOM HAJaHHS MPABOOXOPOHHUX TMOCIYT YM 3A1MCHEHHS
KOHKPETHHUX il (3aX0/iB); OCOOJUBOCTEN CKJIAJHMKIB y CKaprax IMOJ0 SKOCTI
HaJaHHS TIOCIIYT, 1[0 MAIOTh MIPSMUHN 3B’ SI30K 13 pOOOTOIO MEPCOHAITY BiJIOBITHOTO
opraHy noJjiii; o00pooku 1H}popmarli 3 1HIIKMX HKepen HAAXOMKEeHHs 1HhopmMarrii
PO AISUTHHICTH MOIIEHChKUX («rapsida diHis», 3MI, [HTepHeT, coianbHi Mepexi
TOIIIO); OpraHi3aIli 1HCMEKTYBaHb 13 MEPEBIPKH PIBHA HAJaHHS MPaBOOXOPOHHUX
MIOCJIYT Y KOKHIM KOHKPETHi# cdepl (0OXOpOHHIN, TPEBEHTUBHIN, MyOIiuHIi H 1H.).
Haromicte cuctema 300py Ta 00poOKu iHGOpMallii 3 BIATYKIB 1 CKapr TPOMasH y
MeXaX BHUPAXyBaHHS 3arajlbHOTO BIJICOTKAa HACEJCHHS, 3aJ0BOJICHOTO SKICTIO
pobOTH OpraHiB MoJjilii (CTyIMiHb JTOBIpH HACEJEHHS JO MOJIIIii), Ha Halll MOTJIsI,
Ma€ OXOIUTIOBaTH: pi3HI (opmu 300py iHGOpMalii MO0 CKapr Ta MpeTeH31d
IpOMaJIsiH; TPOILEAYPY OLIHKK 1€l peakiii B PI3HUX BHUMNAAKaX (CUTyalisXx);
CUCTEMY BXXUTHX 3aXO/1B pearyBaHHA (SIK 320X0YEHHs, TaK 1 MOKapaHHs); 3araJibHy
OIIIHKY POOOTH CTPYKTYPHOTO TMIiAPO3AUTYy YW OpraHy TMOJIiIii; oOCsAT HasBHOI
my6siuHo1 iH(pOpMaIlii; omiHKY MPo¢eCciiHOT MiATOTOBKH MEPCOHATY OpTraHy MOl
Touio [4, c.144].

Ha namry nymKy, mpu o1iiHIll €peKTUBHOCTI AisibHOCTI HarionanpHOT mosmiii
VYkpainu ciiji BAKOPUCTOBYBATH Taki Kputepii: 1) cran 3amoOirans 3JI04MHHOCTI,
PO3KPHUTTS Ta PO3CIIiyBaHHs 3JI0YMHIB; 2) CTaH 3a0e3MeYCHHS MOPAIKY Ta OC3MEeKH;
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3) edeKTUBHICT, HaJaHHSA TOJIINEHCHKUX IIOCIYr HaceleHHI; 4) OIllHKa
I'POMAJICHKOI JYMKH PO €(PEKTUBHICTD TISITBHOCTI MOJIIIII.
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Irop IINUPIT',

npodecop kadenpu KpUMIHATICTUKH
Ta JOMEANYHO] MiITOTOBKU
JIHIIPOBCHKOIO AEPHKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JOKTOP IOpUJIMYHMX HayK, Ipodecop

JOTPUMAHHS [TPAB JIFOJAMHH I YAC TPOBEJEHHS
OKPEMUX CJITYMX (PO3LIIYKOBUX) ATl

VYkpaiHa € CyBEepeHHOI, HE3aJIe)KHOK, JAEMOKPATUYHOK Ta IPaBOBOIO
nepxkaBoro. 3rigHo 31 c¢T. 1 Koncruryuii Ykpainu [1], roJOBHUMU NpUHLIMIIAMUA
(yHKLIOHYBaHHS Jep:KaBU € 3a0e3medeHHs mpaB 1 cBoOon moauHu. Ct. 3
Konctutymii  YkpaiHu MIOKpecaoe, 10 MpaBa TPOMaAsSHUHA € HAUBUIIOKO
I[IHHICTIO, & TAPAHTII LIMX MTPaB BU3HAYAIOTh YCIO MiSUIBHICTh OpPTaHiB Biaaau. OqHuM
13 KJIFDYOBUX 3aBJlaHb JEPKABU € 3aXUCT MPaB IPOMAJISH, 1 110 GYHKIIIF0 3HAYHOIO
Mipor0 BUKOHYe HartioHanbpHa mOiIis.

BiamoBinno no ct. 1 3akony Ykpainu «I[Ipo HamionansHy momiritoy, e
OpraH «CIY>KUTb CYCHIJIbCTBY, 3a0€3MeUyI0ur OXOpPOHY IpaB 1 CBOOOJ JIOIMHH,
MPOTUJIII0 3JTOYUHHOCTI, MIATPUMAHHS TPOMAACHKOTO MOPSAKY» [2]. ismbHICTH
nouimii pernameHTyeTbes KoHcTUTyliero VYKpaiHu, 3akoHaMH YKpaiHu Ta
MiJI3aKOHHUMH aKTaMH, SKi BH3HAYalOTh CTAaHAAPTH ii poOOTH. BHKOHaHHS IHX
BUMOT € 000B’SI3KOBUM JIJIs1 BC1X IMiAPO3ILIIB MOJIIIII.

OpHi€r0 3 OCHOBHMX (DYHKIIIH TOJILII € PpO3CHiTyBaHHS KpUMIHAJIbHHUX
MPaBOIOPYIIeHb. METOI0 TaKUX PO3CIiTyBaHb € 3aXUCT JIOAUHU, CYCIJIbCTBA Ta
JepKaBU BIJl TPOSBIB 3JIOYMHHOCTI, a TaKOX 3a0€3MEUCeHHS MpaB YYaCHUKIB
MPOBAKEHHA. 3riAHO 31 cT. 2 KpuMiHaIbHOTO MPOLIECYaIbHOTO KOJIEKCY YKpaiHu
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(mam — KITIK), po3cnigyBaHHs Mae OyTH IIBUAKUM, TOBHUM 1 HEeyIiepeKeHuM [3].
JI71s1 bOTO TIpAIlIBHUKH TOJIIT MPOBOJAATH CIiA4l (PO3IIYKOBI) Jii, CIPsIMOBaHI Ha
dbopmyBaHHs 10Ka30Boi 0a3u. OAHIEIO 3 HAMBAKIMBIIMIUX TaKUX 1M € OIS MICIIS
noxii. L mpouenypa n03BoJisi€ BUSBUTU Ta BIIYYUTH JOKa3H, 10 MOXYTh OyTH
BUPIIATBHUMU JJI1 KPUMIHAJIBHOTO MTPOBAIKEHHS.

Ormsan  wmici  moaii € KIIOYOBUM MOMEHTOM TIOYaTKOBOTO — €Tamy
po3ciigyBanHs. Hampuxmanm, cmiggi MOXYTh BUIydaTd OO’ €KTH, Ha SKHX
SAITATITUIACS CIAM 3JIOYMHY: CKJIO, IBEPHI KOCSKH, 3aMKH, ceiidu Toro. [Ipu mromy
HEOOX1IHO BpaxOBYBaTH, IIO0 Taki 00 ’€KTH 3a3BHYail € MPUBATHOIO BIIACHICTIO.
Biamosinuao 1o cT. 41 KoHctutymii Ykpaiau mpaBo BIACHOCTI € HEIOTOPKAHHUM, 1
BWJIYYCHHs] MailHa MOJJIMBE JIMIIE 3a 3rOJI0I0 BJIACHWKA a00 3 JOTPUMaHHSIM
YCTAaHOBJICHUX MPONEAYp. SIKIO BIACHUK HE HaJla€ 3rojid, Ciiayul abo eKcrepTu
BUKOPUCTOBYIOTh CIEIIalibHI TEXHIYHI 3ac00M, 1100 3HATH HEOOXiaH1 ciiau 0e3
MOIIKOJ/KEHHSI UM BUJIyUYEHHsI MaifHa. Y pasl BWIy4YeHHS 00’ €KTH MOBHHHI OyTH
MOBEPHYTI BIACHUKY SKHANIIBUAIIIE MICIIS 3aBEPILIEHHS HEOOXITHUX MPOLEAYD.

OOmyk € 1e OJHIE€I0 BAXKIMUBOI CIIJIUOI0 (PO3IIYKOBOIO) €0, IO
IIPOBOJIUTHCS /I BUSABJICHHS JIOKA31B, 3HAPS/Ib 3JI0YMHY a00 BCTAHOBJICHHS MICIIS
nepeOyBanHs posmrykyBaHux oci® (ct. 234 KIIK). [noni mpoBeneHHs 0OIIyKYy
BUMAara€ TOPYIIEHHS ULUIICHOCTI O0’€KTIB, HANpPUKIAJ, 3HATTA IITYKATYpKH,
mi7I0TH 00 00ImMBKY MeOJIiB. Taki i MOBUHHI MPOBOJUTHUCS JIUIIIE 3a I03BOJIOM
CJIITY0TO Ta i HOTO0 KOHTPOJIEM. X04a BOHH € 3aKOHHUMH, CJIiJT BpaXOBYBATH, IO
MOIIKO/KEHHS MailHa MOK€ BHUKJIMKATH MaTeplajibHI YW MOPAJIbHI 30UTKH st
BjIacHuKa. 3rigHo 31 cr. 56 Koncruryuii VYkpaiHM KOXEH Mae MpaBO Ha
KOMIIEHCAIIII0 IITKO/U, 3aBaHO1 CIIyKO0BUMHU 0coOamu. Tomy HEOOX1THO PETEIIHLHO
3Ba)KYBAaTH JIOIIJIBHICTh TOIIKOJKEHHS MpUBaTHOro MaiHa. Ilim vac oOuryky
MOXXYTh OyTH BUJIyY€HI OCOOMCTI peul, SKi MICTSTh BaXJIHUBY JIs PO3CIIAyBaHHS
iHdopmariito. Hampuknan, me MoxyTh OyTH JHCTH, JTOKYMEHTH abo JaHl Ha
KOMIT'IoTepax. Y TakuX BHUMAJKax CJiJ 3a0e3nmedyuTH JAOTPUMaHHS IpaBa Ha
koH(pineHmiHicTh. CT. 31 KoHcTuTytiii Ykpainu rapanTye TAEMHUITIO JTUCTYBaHHS,
TeneOHHUX PO3MOB Ta 1HIIOI 0COOMCTOT 1HhOpMAIIii.

[Tpu mpoBeneHH1 eKCIepTU3, HAPUKIIAA, KOMIT FOTEPHO-TEXHIYHOI, €KCIIEPT
MMOBUHEH 3a0€3MEeYUTH HEPO3TOJIOIIEHHS 0COOUCTOT iH(hOpMallii, IKa HE CTOCYEThCS
po3ciigyBanHs. Tak caMo miJ yac BUIIYYEHHS pedeil, 110 MOXXYTb MICTUTH CJIiJIA
KPUMIHAJILHOTO MPABOMOPYIIEHHS (HAPUKIIaA, OJAry abo MpeaMeTiB, OB’ A3aHUX
13 MPUBATHUM XHUTTSAM), CJI1J BPaXOBYBAaTU HEAOTOPKAHHICTb OCOOMCTOTO >KHUTTS
rpoMajsiHuHa, nependadeny ct. 32 Konctutymii Ykpainu.

ExcrniepTHa JISUIBHICTE € BaXXJIMBOK CKJIQJIOBOIO CIIIJICTBA, OJHAK BOHA
HEPIAKO CYIPOBOKYETHCS TOPYIIEHHSIM CTPOKIB BHKOHAHHS EKCIIEPTU3 Ta
nociimxkeHb. OcoOMMBO 1€ CTOCYEThCS CKIIAIHUX EKCIIEPTU3, TaKuX SK
ABTOTEXHIYHI, OyMIBEJBHO-TEXHIYHI YM KOMII IOTEpHO-TeXxHIYHI. Hampuxman,
BUJTyYEHHS aBTOMOOUIS JUIsl IPOBEJCHHS €KCIIEPTU3U MOXKE MPU3YITUHUTH POOOTY
MIIITPUEMCTBA, SKIIO TPAHCIOPTHUHN 3aCi0 € BUHSATKOBO BaXKJIMBUM. 3aTpUMKa B
MPOBE/ICHHI EKCIEePTU3 MOPYIIye IMpaBa TPOMAISH Ha KOPHUCTYBAaHHS MalHOM,
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rapanToBati cT. 41 Koncruryuii Ykpainu. ToMy BaXXJIMBO ONTUMI3yBaTH MPOIIECH
MIPOBEJICHHS €KCIIEPTH3 Ta MIHIMI3YBaTH iX BIUIMB Ha BJIACHUKIB MaiiHa.

JloTpuMaHHs MpaB 1 cBOOOJ JIFOJUHU i 4ac POOOTH TMOMIIi € TOJIOBHOIO
YyMOBOIO 3a0e3nedeHHs 3akoHHOCTI. lle 3amexuts Big mnpodecioHamizMy
MIPABOOXOPOHIIIB, IXHHOI €TUYHOCTI Ta 3HAHHS 3aKOHIB. [l MiJBUINCHHS PIBHS
3aXUCTY TpaB JIIOJWHUA HEOOXITHO: MIABHUINYBAaTH KBai(iKaIlilo MOJIIEHCHKUX 1
eKCIIEPTIB, BIPOBAKYBATH €BPONEHCHKUIN TOCBIA y MPaBOOXOPOHHY MAiSUIBHICTS,
3a0e3medyBaTd KOHTPOJIb 3a JOTPUMAHHSM 3aKOHHOCTI TIiJl dYac CIITIuX
(po3urykoBUX) Aiil. YKpaiHa, sik mpaBoBa JAeprkaBa, Ma€ CTBOPIOBATH YMOBH, 32 SIKUX
npaBa KOXHOTO TpPOMaAsSHUHA OyAyTh 3axXWILIEHl HaBITh y HaWCKIaIHIIINX
oOCTaBHHAX.
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BikTop JIABAPEB,

npodecop kadeapu Teopii Ta icTopii
JIep>KaBM Ta MpaBa XapKiBCbKOTO
HaIllOHAJIBHOTO YHIBEPCUTETY
BHYTPIIIIHIX CITPaB,

KaHIUJAT IOPUANYHUX HAYK, JOLEHT

ITPABA JIIOJUHHU B AKTAX
KOHCTUTYHIMHOI'O CYY YKPAIHN

JlocipKkeHHsT TpaB JIIOAWHU 3aBXKAW MPHUBEPTAIOTH yBary IPEICTaBHUKIB
PI3HUX rajy3eil 3HaHb, a TAKOXK € aKTyaJIbHOIO IPOOJIEMOI0, sIKa 3arajioM MOCTIITHO
PO3BUBAETHCS Ta YOCOOJIOE CIUJIBHY LIHHICHY OPIEHTAIIEIO JIJII CY4acCHOTO CBITY.
3aJie’kHO BiJ pI3HUX YMOB (ICTOPUYHHUX, COIIaIbHUX, EKOHOMIYHUX TOIIO) KOXKHA
OKpema JIeMOKpaTH4Ha JiepKaBa Ma€ CBIM pIBEHb rapaHTId Ta 3aXHUCTy TMpaB
mroauHu. [IpoTe BUKIWKH, 3 SKUMHU CTUKAIOTHCS JCPKaBU B yMOBaxX JIEMOKpATIi,
3aBXKJIU MAIOTh JUJIEMY: K BUPIIIMTU Ty YM 1HIIY IpoOsieMy, He OPYLIYIOUU MPU
BOMY IIpaBa JIFOUHHU.

CrporoHiniH1 peaii MI00aTbHOTO CBITY CTalM TAKOK MPOOJIEMOIO SK IS
JIEMOKpaTiii 30KpeMa, Tak 1 JUIsl CydyacHOro cBiTy 3arajoM. llpaBa mroaunHu HE €
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CTaTUYHUM TEPMIHOM, SIKUW BUBYAIOThH Pi3HI rajy3i 3HaHb, OCKUJIbKHU paBa JIFOUHU
BUCTYNAIOTh PEajbHOI0 Ta AMHAMIYHOIO KaTeropi€ro. I3 po3BUTKOM CyCHiIbCTBA
npasa JIIOJIMHA HA0yBarOTh, BIAMOBIIHO, 1 MIUPIIMX XapaKTEPUCTHUK, 110, 3 OJIHOTO
00Ky, HamOBHIOIOTh IX YHIBEPCAJIbHUM 3MICTOM, a 3 1HIIOIO0 — YCKJIQJHIOIOTH iX
npakTuky peamsauii [1, c. 46] Ta 3axucty. Y 1IbOMY KOHTEKCTI BaXKJIUBY POJb
BIJIITPalOTh OpPraHu KOHCTUTYLIWHOI Iopucaukiii, 30kpema Koncrtutyniitnuii Cyn
VYkpainu, kUil BUCTYIAE KIIOUYOBUM TapaHTOM 3aXHUCTY IMpaB JIIOJWHU B paMKax
HAITIOHATBHOTO HPABONIOPSAAKY. MOro IisNbHICTH CIpSMOBaHA HAa KOHTPOIb 32
BIJIMTOBITHICTIO HOPMATHBHO-TIPABOBUX akKTiB KOHCTHTYIIi, 10 YHEMOXKIHBIIIOE
MOPYLIEHHSI TpaB JIIOAMHH 3 OOKy paepxkaBu. (OcoO0JIMBO BaXKJIUBUM € POJb
Kouncruryuiitnoro Cyay Ykpainu y popMyBaHHI CTaHAAPTIB LIOJI0 3aXUCTY TaKHX
IpaB, K MPaBO Ha )KUTTA, CBOOOAA CIIOBA, HEAOTOPKAHHICTh IPUBATHOTO JKUTTS Ta
NpaBa MEHIIMH. Voro pillleHHs MaroTh He JIHIIE IOPHINYHE, a i MOPaTbHO-ETHUHE
3HAY€HHsS, aJp)Ke BOHHU BIJOOpakaloTh HEe Jumie OyKBY 3aKOHy, a W Jyx
neMoKpaTHYHUX IiHHOCTeH. Takum umHoM, Konctutyuiauii Cyn VYkpainu He
JMILIE pearye Ha CydacHl BUKIIMKH y cdepi mpaB JIOAUHM, aje U 3a1ae BEKTOp iX
HOJAJbIIOT0 PO3BUTKY, 1110 € BaXJIMBUM €JIEMEHTOM IPABOBOI JI€pKaBH.

Hocmimxyroun  aisuibHICT,  KoHcTutymiiiHoro cyay VYkpaiHu, Maemo
KOHCTaTyBaTH, 110 y cBoeMy pimeHH1 Big 16.11.2000 Ne 13-pr/2000 BiH 3a3HAYMB:
«IIpaBa 1 cBOOOAM € OCHOBHUM €JIEMEHTOM IPAaBOBOIO CTaTyCy JIIOAUHM 1
rpoMajsinrHa. OTpumaBiuy 3akpimieHHd B Konctutyuii Ykpainu, npasa 1 cBo0oau
BHU3HAYAIOTh MIPY MOKJIMBOI MOBEIIHKU JIOJWHU 1 TPOMaJIHUHA, BIIOOpaXaroTh
MEeBHI MEXI IUX MpaB 1 CBOOOJ, MOXIMUBICTb KOPUCTYBATHCS Oyiaramul st
3a/10BOJIEHHS CBOiX iHTEpeciB» [2]. ToOTo y cBoemy pimieHH1 Konctutyuiitnuit Cyn
VYkpainu Bu3HA€ mpaBa 1 CBOOOAM €JIEMEHTOM IPABOBOTO CTAaTyCy JIOJMHU 1
rpOMa/IsIHUHA.

VY nopanbmioMy, JOCHIDKYIOUM O3HAUY€HE IMUTAHHS, CIIJl 3a3HAYUTH, MIO0
Koncturymitnuii Cyn Ykpainu y cBoeMy PIllIEHHI CTBEPJIKYE, 1110 TpaBa i CBOOOIU
JIOJIMHYU Ta 1X rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSAMOBAHICTh JISUTBHOCTI JIEPKaBH
(uactuna npyra crarti 3 Koncrurymii Ykpainu). JlepxaBa pi3HUMH MPaBOBUMHU
3acobamu 3a0e3nedye 3axUCT MpaB 1 CBOOOJ JIOJWHU 1 TPOMAJsSHUHA B 0CO01
OpraHiB 3aKOHOJ1aBYO1, BUKOHABYOI 1 CyJIOBOT BJIa/JM Ta 1HILIKX JEPHKABHUX OpPTaHiB,
AK1 3JIMCHIOIOTh CBOi NMOBHOBaKEHHS y BCTaHOBIEHUX KoHcTHUTYyLI€O Mexax 1
BIJIMOBIAHO JI0 3aKOHIB YKpainu [3].

Cnipn 3a3naunty, o Koncturyuitauii Cyn Ykpainu, Kepyroduch NpUunmcaMu
crareii 3, 21, 24, 28 Konctutytii Ykpainu, BUXOAUTH 13 TOTO, 1110 KOXKHA JIIOJIUHA €
HAWBUIIIOKO IIHHICTIO 1 3aCJIyTOBY€E Ha TYMaHHE Ta T1HE CTAaBJICHHS JI0 ceOe K 110
0COOMCTOCTI, a JepxaBa 3000B’s3aHa TrapaHTYBaTH TaKe CTaBJICHHS OJIHAKOBO
KOXKHOMY Ta OyTH BIJIMOBIJAIBHOIO 32 3aXHCT TIAHOCTI JIFOJAWHH, YTBEPKEHHS
HEBIIUY)KYBaHOCTI Ta HEMOPYIIHOCTI i KOHCTHTYIIMHMX mpaB 1 cBoOoxa. Lli
HEMOXUTHI 3aCaji € BU3HAYAJIbHUMU CKJIQJHUKAMH YKPaiHCHKOTO KOHCTUTYLIMHOTO
Jany 1 MatoTh Oyt 000B’SI3KOBO BpaxoBaHI1 I€P>KaBolO B ii JisSIbHOCTI [4].

O1iHIOIOYM KOHCTUTYLIWHICT MyHKTIB 1, 5 wacTuHM moctoi crarti 19
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Konekcy, Koncruryniinuii Cya Ykpainu BKOTpE HaroJiolrye Ha ToMy, 1110 Jiep>KaBa
Ha BHMKOHAHHS i TOJOBHOTO KOHCTHUTYIIHHOTO OOOB’SI3KY — YTBEPKYBaTH W
3abe3reuyBaT IpaBa 1 CBOOOJU JIOJWHU, Ma€ 3a0e3MEYUTH JIIE€BICTH I[HOTO
KOHCTHUTYIIMHOTO TIpunucy [5].

Takox BapTo 3BepHYTH yBary Ha Te, o Konctutymitnuii Cyx Ykpainu
HAroJIONIyBaB, 110 rapantoBaHa KoHcTuTyuieo YKpaiHu piBHICTH YCiX JIIOJEH y
iXHIX IpaBax 1 cBO0OaX 03HAYA€ KOHEUHICTh 3a0€3MEeYeHHS iM PIBHUX IOPUINIHUX
MOKJIMBOCTEHN SIK MaTeplalbHOTO, TaK 1 MPOLIECYAIbHOTO XapaKTepy s peasizarii
OJTHAKOBUX 3a 3MICTOM Ta 00csSroM mpaB 1 cBoOOA. Y jepxkaBi, KepoBaHii
MIPABOBIAAIIM, 3BEpHEHHS 10 CY/Jy € YHIBepCaJIbHHUM MEXaHI3MOM 3aXHCTy IpaB,
cBOOO/ Ta 3aKOHHUX 1HTEpeciB (I3MYHUX 1 IOPUAMYHUX OCi0, a JOoAepKaHHS
3arajbHUX TMPUHIUIIB PIBHOCTI TPOMAJasiH TMepe] 3aKOHOM Ta 3a00pOoHU
JUCKpHUMIHALI, 10 X BU3HAYEHO IPUIIMCAMU YaCTUH IEpIIoi, Apyroi crarti 24
Koncturynii Ykpainu, € HEOAMIHHUM CKJIaJHUKOM peajlizalii npaBa Ha CyI0BUH
3axXucCT [6].

Tox maemo 3a3Hauutu, 1o Konctutyniiinuit Cya VYkpaiHu BHKOHYE
HAJ3BUYAHO BAXJIMBY POJb y 3a0€3ME€UYEHH] JOTPUMAaHHS, 3aXUCTY Ta PO3BUTKY
TIpaB JIFOIMHH SIK OCHOBOIIOJIOKHOT IIHHOCTi KOHCTHTYIilHOTO JTay Ykpaiau. Horo
JISATBHICT CHpPSMOBaHA Ha 3a0€3MeYeHHs BiAMOBIIHOCTI HOPMATUBHO-TIPABOBUX
akTiB KoHCTUTYLIi, IO € TapaHTI€l0 JOTPUMAHHS JEPKABOIO CBOiX 3000B’s3aHb
nepen rpomangHamu. Y - pimeHHsx  KonctutyuiiHoro Cyny  Ykpainu
B1JI00paKaroThCs HE JIMIIE KOHKPETHI IOPUANYHI ACIEKTH 3aXUCTY MpaB 1 cBOOO I, a
¥ IPUHIMIOBI NUTAHHS MPO X CYTHICTh, 3HAYEHHS Ta POJIb Y CYCHIIbCTBI.

Konctutynitnuit Cyn VYkpaiHu BU3Hauae mpaBa 1 cBOOOJW JIFOAWHU SIK
LEHTPaJbHUI €JEeMEHT NPAaBOBOIO CTATYyCy TPOMAJIIHHMHA, HAroJjOLIyIOYd Ha iX
yHiBepCcaIbHOCTI, HEBiI4yKyBaHOCTI Ta HeropymHocTi. Moro pimeHns GopMyoTh
CTaHAapTy y cdepl 3aXUCTy MpaB JIFOJAUHH, a TAKOXK PIBHICTh YCIX TIEpe1 3aKOHOM 1
3a0opony nuckpuminaiii. OcoOnuBy yBary Koncturymiviauii Cyn Ykpainu
npualise 3a0€3MeYeHHI0 PIBHUX IOPUAMYHUX MOMIIMBOCTEH [JIsi BCIX OCIO Yy
peamizailii iXHIX TpaB Ta CcBOOOJA, a TAaKOX 3aXHCTy TIIHOCTI JIIOJWHH, IO €
HEBIJI’EMHOIO  CKJIAQJOBOIO  JIEMOKPATUYHOTO CYCHUIbCTBA. TakuM YHHOM,
Koucrurynitnuii Cya Ykpainu He nunie 3[11MCHI0E KOHCTUTYLIHHUA KOHTPOJIb, ajle
1l BUCTYIIa€ aKTUBHUM YYaCHUKOM (pOPMYBaHHSI MPABOBOI KYJIbTYPH, YTBEPIKEHHS
BEpPXOBEHCTBA IIPaBa Ta PO3BUTKY IIPaB JIOAMHK. MOTO MisUTBHICTE € HEeBi eMHOO
CKJIaJIOBOIO Cy4acHOI MPABOBOI JepKaBU Ta KIOUYOBUM YHHHHUKOM 3a0€3MeUCHHS
CTaOUIBHOCTI 1 JEMOKPATUYHOTO PO3BUTKY Y KpaiHH.

VY uinomy Bi10Opa)keHHS rapaHTyBaHHS MpaB JIOJUHU Y MPABOBUX MO3UIIISLX
Koncrurymitnoro Cyny Ykpainu — 11e¢ HEOOX1IHUN Ta MEPCIIEKTUBHUN KPOK ISt
nigBUIieHHsT e(QeKTUBHOCTI mpaBocyads. lleit mporec cmig posrisgatu  sSK
BOKJIMBUNA KOMITOHEHT Cy4acHOi pedopMH MpaBOBOi CHUCTEMH, CIPSIMOBAHOI Ha
BJIOCKOHAJICHHSI Ta 3a0€3MeYeHHsI MPAaBOBOi CUCTEMU CYCI1IbCTBA.
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Amnpapiii BACKO,

JIOKTOPAHT 3amopi3bKOro
HaIllOHAJIBHOTO YHIBEPCHUTETY,
nokTop Gdiocodii B ramysi nmpasa

MI’)KHAPOJHO-IPABOBI CTAHJIAPTHU 3ABE3IIEYEHHSI
®OPMYBAHHS TA PEAJIIBALIL JEP2KABHOI IOJITUKH
Y COEPI MICIIEBOI'O CAMOBPSJIYBAHHS B YKPAIHI

MixHapoaHi Ta €BPONEHCHKI CTaHAApPTH y cdepi MiCIIEBOIO CAaMOBPSAyBaHHS
BIJIIFPAIOTh  JYXKE€ Ba}XJIMBY POJb y PO3BUTKY MICIIEBOI  JE€MOKpaTii,
TPAHCKOPJOHHOIO €KOHOMIYHOT'O Ta COI1aJILHOTO CH1BpOOITHUIITBA
TEPUTOpIaJILHUX TPOMAJ Ta MICIEBOI BJIAJIM, a TaKOX — Yy HaJeXHIN peamizarii
pedbopMu neneHtpanizaiii Biagd B YKpaiHl. BoHM periiaMeHTYIOTh OCHOBHI
MPUHITUIHN 1 MEXaH13MHU, sIK1 3a0e3MeuyioTh e(EKTUBHE YIPaBIIIHHS Ha MICIIEBOMY
pIBHI Ta yTpUMaHHs TIpaB rpoMajsit. el ctanmapt BimoOpakaeTbCss B OCHOBHOMY
nokyMeHtamu Pagum  €Bpomnm, €Bponeiicekoro Corw3y Tta OOH, 30kpema
€BpOIEUCHKOI0 XapTIEID MICIEBOr0 caMoOBpsiaAyBaHHs. OCHOBHUMH CEpPEll HUX €:
€Bporieiickka xapTisi MiclieBoro camoBpsinyBaHHs (1985 p.), gK KIO4OBHi
NOoKyMeHT Paau €BponM, SKUil BCTaHOBIIOE TPUHUMIIM ABTOHOMHOCTI Ta
BIIMOBIJAIBHOCTI MICIIEBUX BIJIaJl. XapTisg 3000B's3ye JepxkaBy 3a0e3nedyyBaTv
CaMOCTIMHICTh MICIIEBUX OpraHiB y BHUPIMIEHHI MUTaHb MICHEBOIO 3HAYEHHS,
JOTPUMYIOUUCh TPUHIUIIB CyOCHIIApHOCTI Ta MNPOMOPUIAHOCTI, Ta Oyna
patudikoBana Ykpainoto B 1997 pori; Pezomtonisst OOH npo aenenTpanizaiiito, B
sxii OOH miarpumMye i1€10 AerieHTpati3alii Sk crocio MmaBUIIEHHS SKOCT1 KUTTS
rpoMajisiH uepe3 Outbill eeKTUBHE YIIPaBJIIHHS pecypcamMu Ha MICIIEBOMY pIiBHI;
€BporneiicbKa colliaibHa XapTid, AKa MATPUMYE eKOHOMIYHI Ta COIllabHI ITpaBa Ha
MICIIEBOMY piBHI, 3000B'I3yl0ur Jep>KaBy HaJaBaTh MICIIEBUM OpraHaM BIIaJu
pecypcu id peanizallii IpaB Ha OCBITY, OXOPOHY 37I0pOB'S, COIaJIbHI MOCITYTH;
€Bpomneiicbkka XapTis perioHAIbHUX MOB Ta MOB MEHIIWH, SIKa 3aXUIINA€ MPaBoO
rpoMaji Ha BUKOPUCTAHHS PIIHOI MOBH B MICIIEBUX OpPraHax BIaJu, B TOMY YHUCI1
MOBH HaIllOHAJIBLHUX MEHIIMH, 3a0€3MeUyIoun iX mpasa.

VYkpaina, patudikyBaBIIM JaHl aKTH, 0OpaJia IUIIX €BPOINEUCHKOI 1HTErpaii
Ta B3s1a Ha ceOe 3000B’s13aHHS I0JI0 MMiJIBUILIEHHS CIIPOMOKHOCTI TEPUTOPIaIbHUX
rpoMaj, a TakoX Iepeiayl MOBHOBaXEHb Ta (DIHAHCOBUX PECypCiB BiJl JIep>KaBU Ha
MICLIEBUI pIBEHb — OpraHaM MICLEBOIO camoBpsinyBaHHs. Ha BUKOHaHHA LHX
3000B’s13aHp  Oyma  mpwitHsta  Koumemiis — pepopMyBaHHS — MICIIEBOTO
CaMOBPSIyBaHHS Ta TEPUTOPIATbHOI oOpradizamii Biaaau B YKpaiHi, mo Oyra
3aTBepKeHa po3nopspkeHHsaM Kabinery MinictpiB Ykpainu Big 1 kBiTHs 2014
POKY, SIKOIO OYJI0 3aKJIaICHO HEOOX1THICTh po3po0ku 3akoHy Ykpainu «IIpo 3acamu
JIep’KaBHOI PETiOHAIBHOI MOMITHKWY, SIKUW Oynio mpuitHsaTo 5 mrororo 2015 poky;
OPUHITMIN Ta 3acaau JAereHTpamizaiii Oymu 3aknaaeHi y [Iporpami maisimbHOCTI
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Ypsaay ta «Crpaterii — 2020», 3aTBepmkeHiin YkazoMm [lpesunenta Ykpainu No
5/2015 Bix 15 ciuns 2015 p., 1 mnanax ix peami3zaiii. Ta Bce K 3HAUHUM MOIITOBXOM
B PO3BUTKY JICLICHTpati3allii cTaino npuiHATTa 3akoHy Ykpainu «IIpo qoOpoBiibHE
00’ eAHaHHS TePUTOpIaTIBLHUX TpoMay Bia S5 mororo 2015 p, akum OyJio CTBOPEHO
paBOBY OCHOBY [JIsi (OpPMYBaHHS E€KOHOMIYHO Ta (PIHAHCOBO CIPOMOKHUX
TEPUTOPIATILHUX TPOMAJI, @ TAKOXK aKTUBI3allii mporiecy 00’ eaHaHHa rpomMa. Takox
Oyno po3pobseHo Konuerniiito BiTHOBICHHS MICIIEBOTO CAaMOBPSAyBaHHS Y KpaiHH,
aKy cxBasieHo [IpaBminHsIM Acomiamii MicT Ykpainu pimenssam Binx 01 ksitas 2024
poky Ne 7 [1], meTor0 AKOi € BU3HAUEHHS CTpATEriuHOro 6a4eHHs BiAHOBIECHOTO Ha
BCiii TepuTopii YKpaiHu MiCIIEBOTO CAaMOBPSAyBaHHs, IIUISIX1B CTBOPEHHS YMOB JJIsI
3a0e3MeyYeHHs] MEIIKAHIIB TpoMaj SAKICHUMH W JOCTYMHHMH MOCIyTraMH,
MOJIMBOCTSMU 111 KyJbTYPHOIO pOCTY Ta caMopeaiizauii TpoMaJsH,
€KOHOMIYHOTO PO3BUTKY TpOMaJ, IO B KOMIUIEKCI 3a0e3MedyuTh BUXIA 3
nemorpadiuyHOi KpU3H, TMOBEPHEHHS JIIOACH J0 PIAHUX JOMIBOK B YHITapHIN
He3aNexHIN YKpaiHi.

Bumesaznauene 3acBiguye 1moTtpedy B HEOOXITHOCTI  BHU3HAUCHHS
MDKHApOJHO-TIPABOBUX CTAaHJAPTIB 3a0e3reueHHs (QOopMyBaHHA Ta peaizalii
JIEp’)KaBHOI TOJITUKK y cdepl MICHEBOrO CaMOBPSIyBaHHS Ta MUIAXIB iX
eMIUIEMEHTAIlil B HaIllOHAJIbHY IPABOBY HOKTPUHY Y KpaiHH.

OCHOBHI ~ CTaHIApTH  MICIIEBOTO  CaMOBpSAyBaHHS IepeAadadeHi B
€BponenchKiil XapTii MICIIEBOrO CaMOBpsIAyBaHHS (aimi — XaprTis), NpUUHATIN
Komiterom MinictpiB Pagu €Bponu y CtpacOyp3i y uepBHi 1985 p. Ta nianucaniii/
patudikoBaHiii Bcima 47 nep:kaBaMu-ydacHUUAMH Paau €Bponu 13 3ayBaK€HHSIMU
Ta 3aCTEPEKCHHSIMU 1010 TEPUTOPIAIBHOTO 3acTOCyBaHHS [2]. €BpomnenchKi
HAyKOBIIl CTBEP/UKYIOTh, 10 XapTisi cTaja «mepmuM 0araToCTOPOHHIM
KOHCTUTYIITHUM 1HCTPYMEHTOM, SIKWW Ja€ BU3HAUYCHHS MPUHIMUIIB (CTaHIAPTIB)
MICIIEBOT'O CAMOBPSITyBaHHS Ta TapaHTye iXHe 3acTocyBaHH» [3, ¢.10].

OcCHOBHI ~ CTaHAapTH  MICIICBOTO  CaMOBpsSAyBaHHS  0a3ylOThbCAd  Ha
MDKHApPOJHUX JIOKYMEHTaXx Ta HallloHaJbHOMY 3akoHOnaBcTBl. Cepem HUX
€Bporneiicbkka XapTisi MICIIEBOTO CaMOBpsayBaHHs (mpuiinsta Pamoro €Bpornu B
1985 porii), BOHa € KIIOYOBUM JOKYMEHTOM, IO BU3HAYA€ OCHOBHI MPUHIUIHU
PO3BUTKY MICIIEBOTO CaMOBpsAIyBaHHsA. YKpaiHa patudikyBana ii B 1997 poui.
XapTisi BCTAHOBJIIOE TaKl MPUHIMIMN: MPaBO T'POMaJ Ha CAMOCTIMHE YIpaBIIHHS
MICLEBUMH CIIpaBaMU; 3aXHUCT ABTOHOMII OpraHiB MICLIEBOTO CAMOBPSIIyBaHHS;
(iHaHCOBa HE3AJIEKHICTh MICIIEBUX OPraHiB; MPUHIUMUI CyOCHI1apHOCTI: PIIICHHS,
110 pillIeHHS MAlOTh MPUUMATHUCS Ha HIDKIOMY PiBHI BIIaJH, HA SIKOMY 11€ MOXKITUBO
1 epeKTUBHO. BIJbII BUCOKI PiBHI BIaJW BTPYUYAIOThCS JIMIIE B pa3l HEOOX1JHOCTI;
MPO30PICTh Ta MIA3BITHICTH: OPraHU MICIIEBOTO CaMOBPSIyBaHHS MOBUHHI TiSITH
po30po, 1HGOPMYBATH TPOMAJICHKICTH PO CBOKO AISUTHHICTH 1 OYTH MiJ3BITHUMU
nepea TpoMajsiHaMu; PIBHOMPABHICTh TPOMAISH: YCI TPOMAJISIHU, HE3aJIEHKHO BiT
MiCIIsl IPO’KUBAHHS, TIOBHHHI MaTH PIBHI MpaBa Ta MOXJIUBICTh OpaTH y4acTh B
VOpaBIiHHI MICIIEBUMU CIpaBaMu; (IHAHCOBA HE3AJNEKHICTh Ta JOCTYI JIO
pEeCypcCiB: MiCIIEBE CAaMOBPSAyBaHHS Ma€ MPaBO Ha BJIACHI (JIHAHCOBI PECypCH, SIK1
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MOBUHHI OyTH TIPOIOPIIIHHI X MOBHOBAKECHHSIM; MpaBO Ha 00'€HAHHS: MICIICBI
rpoMajii MOXYTh 00’ €HYBATUCS N1 €PEKTUBHOTO BUPIIIECHHS CHUILHUX MUTaHb,
0 € OCHOBOW st (hopmyBaHHSI 00'eqHaHuX Tepuropiasibhux rpomayn (OTT);
HE3aJICKHICTh MICIIEBUX BHOOpPIB: BUOOPH OpraHiB MICIIEBOTO CaMOBPSTyBaHHS
NOBUHHI OyTH JIEMOKPATUYHHMH, TPO3OPUMHU Ta MPOBOAUTHUCS 0O€3 BTpy4YaHHS
nepkaBu ud 1HmWMX cy0'ekTiB. Lli crammaptu chpsiMoBaHi Ha 3a0e3MeYeHHs
CTaOlIPHOTO Ta CTajJOro PO3BUTKY TPOMaJH, PO3IIMPEHHS MOXIUBOCTEH yd4acTi
TPOMAJIIH y TIPUUHATUX PIMICHHAX Ta CTBOPEHHS YMOB A €()EKTUBHOTO
yIpaBIiHHSA Ha MicLsIX [2]. BBaxkaeThcs, 1110 came XapTis 3 4acOM CTajia CBOEPITHUM
(dbyHIaMEHTOM MICIIEBOi JIEMOKpAaTii Ta ICTUHHUM 3aXHCHUKOM €BPOIMEHCHKHUX
IIHHOCTEH. XapTisl 1a€ 3MOTY PO3UBUTHUCS MICIICBE CAMOBPSITYBaHHS M1 PI3HUMHU
KyTaMd 30py, 30KpeMa, TIO3UTUBHY OILIHKY OTpUMald JeleHTpai3arllis,
3aCTOCYBaHHsA  MPUHIMIYY  CYOCHIIQpHOCTI  Ta  3aly4yeHHS  1HCTUTYTIB
IPOMAJITHCHKOTO CYCIUIbCTBA, @ HEraTUBHY — €KOHOMIYHI (MaTepiaibHO-(h1HAHCOBI)
OOMEKEHHS JISUTbHOCTI OpraHiB MICIIEBOTO CAMOBPSIIyBaHHS Ta B3a€MOBITHOCHHHU
3 opraHamu Jep:kaBHoOi Biaau [4]. [HIII cTaHIApTH MICIEBOTO CaMOBPSIyBaHHS
(Taki SK JemeHTpami3alis Ta JeKOHIICHTpAIllsd BiIaJHUX MOBHOBAXKCHB, YCTAICHUI
(cranuii) po3BUTOK TEPUTOPIAILHUX IPOMAJ] Ta I00pe BpsIIyBaHHS) € epeadoaveHi
IHIIMMHU MI)KHapOJHO-TIPABOBUMU JIOKYMEHTAMHU Y KOHTEKCTI PO3BUTKY MICLIEBOTO
caMOBpsITyBaHHS (KOHBEHI[IIMH, PE30TIOLISIMU Ta PEKOMEHAAI[ISIMH ) Ta BUCBITJICH1
y ayMkax KoHrpecy micueBuX 1 perioHaJibHHX Biaj Paau €Bponu Ha mifcTaBl
aHAJITUYHUX 3BITIB MOHITOPUHIOBUX Ipyr. OkpeMo BapTo BUIIIUTH CTpaTerito
1HHOBAIII} Ta TOOPOTro BPsAyBaHHS Ha MICIIEBOMY PiBHI, siIKy po3poowmu y 2005 p.,
a Kowmiter MinictpiB PE€ 3aTBepauB ii y Burisanl Aekiapauii y 0epesni 2008 poxy
[5]. SIx mpaBuibHO 3a3Havae 1. [I. CodiHcbka, «B OCHOBY MOOYJI0OBH TPOMAIH Ma€e
OyTH 3aKJIaJIeCHO TPU OCHOBHI AaCMEKTH ICHYBaHHS KOKHOI JIIOJUHU: OXOPOHY
JOBKUIJISI, €KOHOMIYHMI PO3BUTOK Ta COIlaJbHY TMOJITHUKY, SKI MarOTh Oarato
MOKA3HUKIB 1X YCIIIIHOCTI, 1[0 € TEMAaTUYHO 3rpynoBaHi (OiIHICTH; BPSAyBaHHS;
3II0pOB’s; OCBITa; JMeMorpadis; MPUPOIHI pecypcu; aTMocdepa; 3eMiis; OKEaHw,
MOpsl Ta y30epexks; MUTHa Boja; OIOPI3HOMAHITTS; €KOHOMIYHHN PO3BHUTOK;
ri00aJibHe €KOHOMIYHE TMapTHEPCTBO; CIOXKUBAHHS 1 MPOJIYKTH XapdyyBaHHS), a
Tako 3akpiruieHi Ha piBHI OOH» [6, ¢.24]. 3aranom yci MOKa3HUKU YCTaJE€HOTO
(crasmoro) po3BUTKY OyJM pO3MOALIEHI HA YOTHPU KOHUENTYallbHI IMIaTHOPMH:
ColLllaJIbHY, EKOHOMIYHY, €KOJIOTTYHY Ta IHCTUTYLIHY [7, ¢. 9, 10].

[Ile omHWM JOKYMEHTOM, SIKUA JOTUYHO PEryjio€ AisUIbHICTh MICIEBOTO
camoBpsiAyBaHHs, € BcecBiTHa Jlexnapaiiisi MiCIIEBOTO caMOBpPsIIyBaHHS, sika Oylia
npuifasTa 26 BepecHs 1985 poky B Pio-ne-XKaneiipo BeecBitHiM Coro3oM opraHis
MiciieBoro camoBpsimyBanHss Ha XXVII Mixknapomnomy konrpeci. B [lexmapartii
HATOJIOTY€EThCS, 1110 TIPUHITAII MICIIEBOTO CAMOBPSITyBaHHS Ma€ OyTH BU3HAYCHUM Y
KOHCTHUTYIIIi a00 OCHOBHOMY 3aKOH1 TIPO YPSAOBI CTPYKTypu Kpainu [8]. YV Toit xe
yac BcecBiTHIO Niekiapaiiiro micrieBoro camoBpsiayBanns (Pio-ne-XXaneiipo, 23 — 26
BepecHs 1985 p.) MOXIIMBO JIMIIIE YaCTKOBO BBAKATH JHKEPEIOM MIXKHAPOIHOTO
TYMaHITapHOTO  TIpaBa  CTOCOBHO  PETYJIOBaHHS  BIJIHOCMH  MICIICBOTO
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caMoBpsimyBaHHs. Tak, Oyayun akToM MIDKHApOAHOI CIIJIKA MICHEBUX BIajl
(ICMB) — cmisiku opraHiB MICIIEBOIO CaMOBPSJIyBaHHS PI3HUX Jep)KaB Ta iX
acorriarii, To0To Mi>KHapOHOI HEYPSIJIOBOI OpraHizailii, — BOHa HE Ma€ CTaTyCy akTa
MDKHapOJIHOTO TpaBa (HaBiTh y CEHC1 M sIKOTO mpaBa). | Xxoua y cBoilt mpeamOyi 115
Jlexmnapaliisi IporoJIOIIy€e MPArHeHHsI «OYyTH. .. CTAaHJAPTOM, JI0 SIKOTO CIIiJ1 MParHyTH»
(mmt. 3a [9, c. 22]), Takuil «CTaHIAPT» € MEBHUM i€aioM, a HE 3000B’I3aJILHOIO
BUMOTOI0, SIKOIO € TIPABOBHM CTaHIAPT SK MPUHIUN TpaBa. 3okpema, O. bataHoB,
PO3TIISIIal0YN MIKHAPOIHI CTAaHIAPTH MICHIEBOTO CAaMOBPSIIyBaHHS, PO BcecBiTHIO
nexmapariro 1985 poky He 3ranye [10, c. 137-142].

HacTtymHuMm Mi>kHapOJHUM JOKYMEHTOM B 111 cepi € €Bponeiichka paMKoBa
KOHBEHIlII TPO TPAHCKOPJOHHE CHIBPOOITHUIITBO MK TEPHUTOPIaIbHUMHU
obmuuamu abo Biactsamu (Mamgpun, 21 tpaBus 1980 p.) [11]. Hus mineit 1miei
KoHBeHIIiT «TpaHCKOPJIOHHE CIIBPOOITHUIITBO» O3Ha4ae Oyab-sKi CIUIbHI ii,
CIpsIMOBaHI Ha TOCHWJICHHS Ta TMOMNIUOJICHHS JO0OPOCYCIICHKMX BIHOCHH MIXK
TEPUTOPIATFHUMU OOIIMHAMHU a00 BJIACTSMHU, SIKI 3HAXOAATHCS 1] FOPUCIUKIIIEIO
JIBOX a00 JAEKIJIBKOX JOTOBIPHUX CTOPIH, Ta HA YKJIAJIaHHS 3 I1€10 METOI0 OyAb-SKHX
HEOOXITHUX  yroa abo  JIOCATHEHHS  JOMOBJIEHOCTeH. TpaHckopaoHHE
CIIBPOOITHUIITBO 3/IIMCHIOETHCS B MEXKaX KOMIETEHIIIT TEPUTOPIaIbBHUX OOITUH a00
BJIACTEH, BU3HAYEHOI BHYTPIIIHIM 3aKOHOJABCTBOM. MexXl Ta XapakTep Takoi
KomIeTeHIlli 1miero KonBeHiiero He 3MiHIOIOThCA. s metu 111€i KonBeniii BUCIiB
«TepUTOpIaNIbHI OOIMHU a00 BIACTI» O3Haya€ OOIIMHH, BJIAcTi ad0 OpraHu, SKi
3MI1CHIOIOTH MICIIEBI 200 perioHalIbHI (PYHKIIi Ta BUSHAIOTHCS SIK TaKi BHYTPILIIHIM
3aKOHOJIABCTBOM KOXKHOI nepkaBu. OJHAK KOXHA JOTOBIpHA CTOpPOHA Mija Yac
nianucanus el KonBeHirii ado miciist [boro y MoBiIOMJIEHHI Ha iM’s1 [ eHepaibHOTO
cekperaps Pagu €Bponu Moxe BU3HAUUTH OOIIMHHM, BiacTi ab0 opraHu, BUIU
TUSTBHOCTI 1 (hOpMH, IKUMU BOHA Ma€ HaMip OOMEXUTH cepy 3aCTOCYyBaHHS ITi€T
KonseH1ii abo siki BOHa Ma€ HaMip BUKJIIOYUTH 3 Hei. 3HaummicTh 11ie€i Konmenrii
MOJIATA€ B TOMY, III0 BOHA JJa€ MOKJIUBICTb OKPEMUM MYHILIUIAIITETaM (MiCHKUM
pazam) OKpeMuX MICT (MICTEUOK) YKpaiHu MiANMKUCYBaTH MIXKHAPOIHI IOTOBOPH PO
CHIBMpaIl0 3 IHIIMMH MicTamu-TioOpaTumamu €porneiicbkkoro Coro3y 6e3
y3TOJIKEHHS iX 3 OpraHaMu IIEHTPaIbHOT BJIaau, OJHAK He Bcyneped KoHcTuTymii 1
3aKOoHaM YKpaiHu, II0 CTajo MOIITOBXOM JI0 PO3BUTKY MICLIEBOTO CAMOBPSyBaHHS
HUISIXOM 3aJIy4eHHS MDKHAPOAHUX 1HBECTULINA Yepe3 MIKXHAPOJHE MAPTHEPCTBO 1
B3a€EMO/IIIO.
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HO0ais BE3YCA,

JOLIEHT Kadeapu Teopii

Ta 1CTOpIi JIepKaBu Ta Mpasa
XapKiBCHKOT'0 HAIIOHATEHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpPaB,
KaHIUAAT IOPUAUYHUX HAYK, TOLEHT

CTAHOBJIEHHA IHCTUTYTY IIPAB JIIOJIUHHA
B ABCOJIIOTHUX MOHAPXIAX CYYACHOI'O CBITY

VY cyyacHOoMy CBITI 30€perjocst BChbOro CiM JiepkaB 13 OpMOIO MPaBIIIHHS —
a0COJII0OTHA MOHapXIis, O Oyna MOIIMPEHOI0 A0 YaciB Oyp>Kya3HUX PEBOJIOLIM 1,
3/1aBajocs 0, MOBUHHA OyJia Ha3aBK/IU 3aJIUIIUTUCS B MUHYJIOMY. AJie ChOTOJTHI TaK1
abcomoTHl MoHapxii, sk CayniBcbka Apasis, AOE, Cynranar Owman, Karap,
bpyneii (Batukan — 1e HeTMNOBa TEOKpaTW4yHA JepKaBa B JepXkaBi, SKa He
PO3IMIISIIAETHCA IOPUINYHOIO HAYKOIO SK CIPaBXkHS) € MOBHOLIHHUMH CYO’€KTaMu
MDKHApPOJIHOTO TipaBa Ta JIOCUTh BIUIMBOBUMH CBITOBUMHU T'€OTOJITUIHUMHU
cy0’eKTaMM, BBAXKAIOTHCS OAHUMH 3 HaOE3MEeYHIINX Y CBIT1. BITUM3HAHI HAyKOBII
BOAYaIOTh MPUYMHH )KUBYUOCTI TaKOi (POPMU MPaBIIHHS Y COIIAIbHO-EKOHOMIYHIN
0a3l Ta BiJICYTHOCTI TOCTPUX COIIAIIBHUX CYMEPEYHOCTEH. 30CEPEIHKEHHAM PI3HUX
BU/IIB MOHApXii € Hacammepen ApaBiCHKUN MIBOCTPIB, HAPOAHU SKOTO TUTHKH B
npyrii monoBuH1 XX CT. cTalM cKiagaTucs B Hatlii. ToMy CIpuiHSIN 3aKOHOAaBYE
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3aKpIIUICHHS BIIAJW TPABIAYMX JUHACTIA SK I[JIKOM MPUPOJHE, ICTOPUYHO
Bunpasaane spuie [3, €. 73]. TakuM YMHOM, TOBHOBa)XCHHS MOHAapXa SK IJIaBH
Jep>kaBu (POPMYBAJIMCh y LUX KpaiHax MapajiebHO 13 MPOLIECOM iX YTBOPEHHS,
PO3BUTKOM JIMHACTUYHHUX 3B’ S3KiB Ta BIUIUBIB INIEMIHHUX TPAJIUIIIN.

Cam (axT icHyBaHHS B Cy4aCHOMY CBITI TaKHX JIE€PKaB IUKTY€E HEOOX1THICTD
y BU3HAYEHHI MIpH «a0COIOTU3MY» i CaMOT0 MOHATTS «a0COMIOTHOT MOHApXii», a
TaKOX BUMAarae 1aTy BiATOBIIl HA TUTAHHS — UM HEMA€E Y CBITOBOTO CITIBTOBAPHCTBA
MPETeH31il 10 IXHPOTO OCHOBHOTO 3aKOHOJIaBCTBA, 10 POpMYe Jep>KaBHUN YCTpIH,
1 9¥ BIJNOBIAIOTh BCTAHOBJICHI OCHOBHI TTpaBa 1 CBOOOIU MMiIaHUX MIKHAPOTHUM
CTaHJapTaM IpaB 1 CBOOO I JIIOAMHHU 1 TPOMAJITHUHA.

B ropumuuniii Haymi icHye Oe3miu AediHimiii aOCOMIOTHOT MOHAPXIYHOI
dbopmu TIpaBIliHHSA, OJTHAK BOHM BIJIPI3HAIOTHCS OJHA BT OJTHOI TaK caMo, sIK 1 OJHa
Jiep>kaBa-MOHapXis BiJipi3HseThes Bif iHmoi. Hanpuxmnan, [. B. [poitok posrisinae
a0COJIIOTHY MOHAPXII0 SIK «(POpMY JEp>KaBHOTO MPABIIHHS, TIPU SIKI BCS MOBHOTA
JIep>KaBHOI BJIa/IM CKOHIICHTPOBAHA B pyKax IJIaBU JiepKaBu (MOHapXa), SKUM y CHITY
CBOTO 0COOJIMBOTO CTaTycy (IMEPBUHHICTh, CMAJKOBICTh BIIAJJHUX MOBHOBAXKEHb,
0€3CTPOKOBICTh 1 OE€3BIAMOBINANBHICTE) OJHOOCIOHO BOJIOJAPIOE B JIEPXKABD» 1
MOTO/KYETHCS 3 TUMH KOJIETaMH, XTO BBaXAa€E, M0 «PEaTbHOI MOHAPXIEIO € JIUIIE
Ta JIep>KaBa, 110 XapaKTePU3YETHCS IOPUINIHUM 1 PAaKTUUHUM 30CEPEKEHHAM YCI€T
MOBHOTU JIEP’KaBHOI BiIaJAu (3aKOHOAABYOI, BHKOHABUOi, CYJIOBOi), a TaKOX
OyXoBHOi (pemiriiHOi) BiIaaM B pykax MoHapxa» [3, C. 74]. A Ha &IymKy
B. B. CyxoHoca, «aOCOJIIOTHOIO CJI1J] BBAKATU TAaKy CUCTEMY MPABIIHHS, 1€ YA
HECE BIAMOBINATBHICTh JIMIIE TEpe] MOHAPXOM-3aKOHOAABILIEM, MMOBHOBAXKEHHS
SKOTO PEai3yI0ThCsS BHKIIIOYHO B JUCKPEIiHOMY mopsaky» [4, C. 5]. Meski
HAyKOBIIl B3araji BBaXKalOTh, IO Ha CHOTOJHI HE 30epersocs Takoi (opMmu
IpaBIiHHS, SK a0COJIIOTHA MOHAPXisS B YUCTOMY BHIJISZI, OCKUIBKM BOHH MarOTh
KOHCTHUTYIIIIO0, MapiiaMeHT (Hanpukia, Paga Omana — nBonanaTHUM NapiaMeHT, /e
BEPXHIO MaJiaTy MPU3HAYaA€e CYJITaH, a HUKHIO OOUPAIOTh MijIaHi), ab0 HEe3alIeKHY
riiky cynoBoi Biaaau (Hanpukiaa, B OAE). Bogunoudac FO. Konomienb cTBepIKye,
0 «PyX MOHApXiil J0 MmapjaMeHTapu3My HE € HE3BOPOTHHUM IMPOIECOM, a MOXKE
PU3BECTU JI0 peaHiMaIlii abCOMOTUCTCHKUX TEHIEHIIA YucToro ratryHky. Came
TOMY TaK 3BaHI OOMEXEHI MOHapxli (aKTUYHO € aOCONIOTHUMH MOHAPXISIMHU,
HE3BaKal0yu Ha HAsIBHICTb Y HUX KOHCTUTYIN» [1].

BpaxoByroun Taki cyrnepeusuBi MO HAYKOBI[IB Ta aHAMI3YIOUU 3arajibHi
O3HAaKH, 1110 IPUTAMaHH1 YCIM BHUIIE3a3HAUYCHUM JIep>KaBaM, MOKEMO, OJTHAK, JTIATH
BHCHOBKY TIPO T€, II0 a0COJIFOTHA MOHApXis ChOTOAHI — II€ JAepiKaBa, JJIs SIKOI €
XapaKTepHUM: BIICYTHICTh PO3IOILIY BIaJy Ta OIMO3WIII, KOHIICHTpAIlls BiIaAu B
OJIHUX pYyKaX, TOMIHYIOUE MOJIOKEHHS MapiaTy (peiriiHuX HOpM) y CUCTEMI MpaBa.
Toxx He3BakarOYM Ha HASIBHICTh HU3KHU 1HCTUTYTIB, SIKI 3aKOHOJIaBUO (hOPMAITLHO
CTPUMYIOTH BJIaJly MOHapXa, OCTATOYHE CJIOBO 3aBXK/IU 3aJTUIIAETHCS 32 OCTAHHIM, a
KOHCTHUTYIIi1 JIUIIIE JEMOHCTPYIOTh HOTO a0COJIIOTHY BIadYy.

[Ilo cTocyeThCs AOTPUMAHHA OCHOBHMX TIpaB 1 CBOOOJ JIIOAWHH 1
rpOMaJiTHAHA, TO XO4Ya y KOHCTHUTYIISX BHINE3TaJaHUX JepKaB Takl IpaBa
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nepeadavyaroThbCs, aje, K MpaBWiIo, MEXaHI3MYy iX MPaKTUYHOI peati3allii He 1CHYE.
Hanpuxknan, B ct. 37 Konctutymii Karapa 2003 poky naeknapyeTbcsl MpaBo Ha
0COOMCTE JKUTTS, y CT. 34 MPOrOJIONIYIOTHCS PiBHI IIpaBa Ta 00OB’SI3KM TPOMAJISIH
Karapy, a B cT. 6 Iile MoBa npo 000B’sI3KOBE JOTPUMAHHS MI>KHAPOIHOTO MpaBa B
neprkasi [5, €. 5]. BogHovac mpHHIIMIT 3aKOHHOCTI, SIK MPUHIIMII JisSUTBHOCTI OpPraHiB
nyOigHOT BIaAuW, Ta MPUHIMI BEPXOBEHCTBA IMpaBa HE HAOYIW TYT MPSMOTO
KOHCTHUTYIIIHOTO 3aKPIIJICHHS.

Kouctutymis Omany 1996 poky B cr. 11 rapantye mpaBo NpHUBAaTHOT
BJIACHOCTI, a B CT. 17 3a00poHsie Oyap-sSKy TUCKpUMiHAIl0. JI0 OCHOBHOTO 3aKOHY
i€l nep>kaBu nuiie oauH pa3 KopomiscskuMm Haka3oM Bij 2011 poky Oynu BHeceH1
MOTIPABKU MIOJI0 PO3MIUPEHHS 3aKOHO/IABUMX Ta HATJISIOBUX MOBHOBAKEHbH ITAJIaT
napJiaMeHTy 1 OyB 3anpoBaHKeHUI HOBUI TeputopianbHuil po3noat. Y 2012 porii
BIIEpIIIEe BIAOYIMCS MyHIIUMNaIbH1 BuOopu OMaHy, y SKUX B3sUIM y4acTh OJU3BKO
MOJIOBUHU TIJJaHUX 13 MpaBoM ronocy. byno o6pano ckiax 192 micueBux paf,
OJIHaK Yepe3 HaJIMIpHY IIEHTpaji3allil0 BJIaJM 1€ MaJlo CcKopiml (HOopMalTbHUIMA
xapakTep. Hapasi B kpaini nie xopcTtka nensypa 3MI.

Bpyneii hopMaabHO € KOHCTUTYIIMHOK MOHAPX1€10, OJIHAK (paKTHIHO 3 1962
POKY 3HAXOAUTHCS Yy PEXKUMI HA3BUYANHOTO CTaHy Ta MPAKTUYHO OJHOOCIOHO
yrnpasisierbest CynranoM. OCKUIBKH JiepkaBa TmepeOyBana Il MaTPpOHATOM
BenukoOpuTaHii, OoCcTaHHS CHOpaBWiIa 3HAYHUN BIUIMB Ha CHCTEMYy IIpaBa —
aHTJIACBHKl CTaTyTH, HOPMM 3arajlbHOro ImpaBa Ta MpaBa CIPaBEIIMBOCTI
JIOMIHYIOTh B HU3II1 TaJTy3€M, aje B Tiil YaCTHHI, 1110 HE CYNIEPEYUTh MICIIEBUM aKTaM
(HampuKIIaa, TOProBe, KpUMiHAJIbHE Ta TpyAoBe mpaBo). (CMepTHa Kapa SK BUJ
MoKapaHHs 11e 30epiraeThes, ane 3 1957 poky He 3actocoByBanacs [9].

Ha 47-i1 cecii Pagu OOH 3 npaB moauau 2024 poky 3a3HAYa€ThCA, IO
Koncrutytiss bpyHero He MICTUTH TOJIOKEHb PO CBOOOY BHUCJIOBIB JAYMOK Ta
cBoboxy 3MI, BiACYyTHS cucTeMa BH3HA4YEHHS CTaTycy ODLKEHIT 1 MeXaHi3My
3axucTy >kepTB MikHapomuux 3nmounHiB. FOHECKO 3ayBaxkwuia, mo mpaBo Ha
OCBITY HE 3aKpIIJICHO HA 3aKOHO/IaBUOMY PiBHI, a TAKOXK MOpajiuia BHECTH 3MIHH B
JIIF0Ye 3aKOHOJABCTBO MIOAO IMJABUIIEHHS MIHIMAJIBHOTO HMUTFOOHOTO BIKY 10 18
POKIB /I BCiX 0Ci0 (Hapas3i MiHIMAJIbHHUI NMUTFOOHUM BIK JIBYATOK — 15 poKiB, aiis
XJIOMIIIB BiH HE BCTaHOBJICHHMH) [8, c. 2-7].

Cnin 3ayBaXMTH, 1110 OCTAaHHIM YacOM CIOCTEPIraeThCs TEHJICHIIIS
JIEMOKpaTH3allil 3aKOHOaBCTBa a0COIIOTHUX MOHapXii. Tak, B Omani B 2011 pori
OyB 3aCHOBaHMU JepKaBHUW OpraH 3aXUCTy MpaB CHOXKHUBaiB, a CyAH MeperlIn
Ha CaMOCTIiiHE aJMiHICTpaTHUBHO-(piHAHCOBE ympariiHHg, a B 2013 poui OyB
npuiHATHI 3aKOH Tpo BUOOpH wieHiB KoHCylIbTaTUBHOI paju, BIAMOBIIHOTO JI0
sKoro komicig BepxoBHoro cyny Oyzae 3a1iiCHIOBaTH Harsil 3a OOpaHHSIM 4JICHIB
KoHcynbratuBHOT paju Ta BUPINIYBAaTU BUOOPUI CIIOPH.

[Tpesuaent OAE npuiiHsiB HOBE 3aKOHOJIABCTBO, IO MPOIMOHYE MOCUICHUN
3aXMCT JKIHOK BiJl JIOMAalIHBOTO TMEPCOHATY, 3MIIHIOE TIOJOKEHHS II0JI0
IrpOMAJIChKOi O€3MeKr Ta OXOPOHW, a TaKOX TOM SKIIye OOMEXKEHHsS Ha
no3anunroOH1  BigHOCMHU.  OTXe, JepkaBa BOJHOYAC CTBOPIOE YMOBHU TS
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JOJIep>KaHHS BIAMOBIIHUX TapaHTIM peasizallii mpaB KiHOK Ha PiBHI 3 YOJOBIKAMHU
Ta 3a0e3neuye yMOBHU IS JOJEpPXAHHS HOpM IIapiary, IO JJii MYyCyJbMaH €
HaaBaxauBuM [2, 73]. Takox BiamosigHo 10 Jomosiai podouoi rpymnu ['eHepaabHOT
acam6Oiiei OOH 2023 poxky B OAE OyB npuiinaruii denepanbHuil 3aKoH Mpo
OCOOMCTUH TpPOMAASIHCBKUM CTaH, TMOJOKEHHS SKOTO PO3MOBCIOJIKYIOTHCA Ha
HEMYCYJIbMaH, fKI MEIIKalTh Yy JepxaBi [6, c¢. 3]. YV mbOoMy X JOKYMEHTI
KOHCTAaTYIOTbCS YHCIIEHHI 1HINIATUBU MIOJ0 3aXUCTy MpaB MpalliBHUKIB, NITEH,
JFOZIeH 3 IHBaITHICTIO, JITHIX JItOJIeH, CIMEH, TapaHTY€EThCS IPUHIIUIT HE3aIeKHOCTI
CyZIOBO1 B Ta MIHHOCTI TOJIEPAHTHOCTI, aJie BCE IIe 30epiraeThCsi CMEpPTHA Kapa
3a HAUTSDKY1 3JI0YMHH [6, . 4].

B ananoriuniii Jlomosiai 2024 poxy CTBEpIXKY€TbCA, IO BIAMNOBIAHO [0
ctparerii «bauennsi 2030» B CayniBcbkiit Apasii Oyno mposeneno monan 100
pedopm, 10 OXOIUTIOITH 3aKOHOJaBYy, BUKOHABYY Ta CYJIOBY ranysi. 30Kpema,
HAcIpaBAl ICTOPUYHOIO TOJIEI0 MOXXHA BBaXaTH MNPUUHATTS 3aKOHY IPO
HEMOBHOJIITHIX, IO BIIMIHSE CMEPTHY Kapy JIsl HETIOBHOMITHIX, 3aKOHY PO 3aXUCT
BiJl HEMIPABOMIPHOTO CTaBJICHHs, 3aKOHY IPO TpaBa JItojiei 3 iHBaiaHicTIO [7, C. 3].
OT1xe, B 1IIJIOMY B a0COTIOTHUX MOHAPXISIX CIOCTEPITalOThCs IHCTUTYIIMHI TIPOSBU
BIIPOBA/KCHHSI €JIEMEHTIB JEMOKPATUYHOIO MPaBIiHHSA, YTBOPIOIOTHCS HETHUIIOBI
JUTs apaOChKUX JEPKaB IHCTUTYTH ITyOJI1YHO1 BJIa1, 30KpEMa, KOHCTUTYIIIHI CyaH,
SKi JIIOTh HA DPiBHI 3 «cyAamu Tmapiaty» [2, C. 68], kpaiHu mOIy4aroThCS 0
MiKHapoaHUX KOHBEHIIIH, cTpaTeriii Ta mporpam.

3a3HaueH1 TEHJICHIII1 03HAYal0Th, [0 A0COJIIOTU3M MPOJAOBKYE 3MIHIOBATUCS
y OIK IeMOKpaTii y 3B 3Ky 13 B3a€MOJII€I0 3 THIIUMHU JeprKaBaMU, TOOTO «30BHIIIHIM
CBIT)» TaK 4M 1HAKIIIE 3A1HCHIOE BIUIMB Ha a0COJIIOTUCTCHKY CUCTEMY, 1 BOHA IOYMHAE
TpaHchHOpPMYBaTUCS.
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Ipuna IPOK,

3aBilyBad HayKOBO-JOCTHOT
nabopaTopii MPEBEHTUBHOI AiSITLHOCTI
Ta COLIIOJIOTTYHUX JOCIIKEHD
JIHIPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUAT IOPUANIHAX HAYK, JTOIEHT

OCOBJIMBOCTI HAJJAHHS BE3OIIJIATHOI
BTOPUHHOI TIPABOBOI JOITIOMOI'I BHYTPIIIIHBO
MNEPEMIIIIEHUM OCOBAM

Cucrema 0Oe301u1aTHOI BTOPUHHOI MPaBOBOI JONOMOIM B YKpaiHi BKIIIOUAE
3HayHy YaCTHUHY KaTeropidi HACEJICHHS, SIKUM HaJaeThCs Taka JIOIOMOIa, IO
3a0e3neyye MIMPOKUH JOCTYN JO MPaBOCYAJAs Ta JOCTYNHICTh 3aXHCTy IIpaB
JIOJMHUA Ha JAep>KaBHOMY piBHI. [linTpumka po3BUTKY cHUCTEMH O€30MIaTHOI
BTOPHHHOI TPaBOBOI JOMOMOTH € BaXJIMBOIO, BPaXOBYIOUH, IO 1€ TapaHTy€ pIBHUN
JOCTYN J10 TpaBoCyAns, iH(GOpMaliiHO-MPaBOBUX KOHCYJbTAIlM Ta peasi3allito
MIPaBOBUX MOBHOBAKEHb B IPOMAJIaX.

B VkpaiHi koXeH Mae MOXJIMBICTh OTPUMATH IOPUIUYHY KOHCYIbTALIIO
II0JI0 TOTO, SIK JIISITH J1J1s1 BUPIILIEHHS )KUTTEBUX MpooJieM. [ poMaisinu, K1 HE MatOTh
MOJKJIMBOCTI 3aXHCTUTH CBOi IpaBa CaMOCTIHHO, MOXYTb 3BEpHYTHCS 3a
JIOTIOMOT'OI0 JI0 a/IBOKaTa 4u NpaBHUKa. [[enTpu 6e30miaTHOi BTOPUHHOI MPaBOBOi
JIOTIOMOTH B YKpaiHl HaJal0Th TaKl BUIM MPABOBUX MOCIYT: 3aXUCT; 3A1HCHEHHS
MPEICTaBHUIITBA 1HTEPECIB OCIO y Cynax, 1HIIUX JACp)KaBHUX OpraHax, OpraHax
MICIIEBOTO CaMOBPSIyBaHHs, TIEpel IHIMMMH 0CO0aMH; CKJIQJICHHS JIOKYMEHTIB
npoiiecyaibHoro xapaxkrepy [1].

BryTpimHbo mepeMiiieHi 0coOu € TIE KaTeropiero ocid, SKUM HaJal0ThCs
BC1 BU/IM BKa3aHUX MMPABOBUX MOCIYT 0€30IJIaTHOT BTOPUHHOT IPABOBOI IONIOMOTH.
Taki mpaBoB1 MOCIYTH € O€30IIJIATHUMU IS KJIIEHTIB 1 OIJIa4yI0ThCS AEP>KaBOIO, 1110
3abe3reuye iX AOCTynmHICTh. OJHAK CTATUCTUYHI JaH1 HA/IAalOTh HAM MOXKJIUBICTh
3pOOUTH JIEUIO 1HIL BUCHOBKH.

3rigHo 3 odiuiiHUMH JaHuMu y nepiof 3 launas 2015 poky mo 31 xoBTHS
2024 poky BHYTpIIIHBO MEpeMillleHUM ocobam B Ykpaini HajaHo 52741 nmocayry,
o ckianae 9,6 % BiJ 3aragbHOTO 00CITY POOOTH IIEHTPIB 3 HAaHHS OE30TUIATHOT
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paBoBoOi IonoMoru [2]. 3 MpUBOAY OTPUMAHHS CTaTyCy BHYTPILUIHBO MEPEMIIIEHOT
ocobu 3Bepranucs e 159 oci6 3a Bech nepioi GyHKIIOHYBaHHS TaKUX LIEHTPIB,
o craHoButh 0,03 % [2], TOOTO BKpaii Maio.

AHaJI3yI0ud CTaTHYHI JaHi, 3a(iKCOBaHI YIIPOJOBXK OCTaHHIX TPhOX POKIB,
TOOTO JTOBOEHHUH MEpioJ Ta POKM MOBHOMACIITAOHOTO BTOPTHEHHS B YKpaiHy
BIiICBK pociiicbkoi (enepariii, MoxkeMo 3ayBaxxuTu HactymHe. Y 2021 pori
BHYTPIIIHBO TMepeMileHnM ocobam HamaHo 5541 mocmyry (6,4 %), a momo
OTPUMAaHH CTaTyCy BHYTPIIIHBO MepeMiteHoi ocoou 3sepranucs 13 ocid (0,02 %)
[2]. 3a 2022 pik HaaHHS TAKUX MTOCTYT 301UIBIINAIOCS YBIYI 1 POJIOBXKYE 3POCTATH:
MOCIyry Oe30IIaTHOI BTOPUHHOI MPABOBOI TOTIOMOTH BHYTPILIHBO MEPEMIIIEHUM
ocobam HamaBaimcs 6302 pasu (12,7 %); mociyru 3 OTPUMaHHS CTaTyCy
BHYTPIIIHBO TepeMiieHux ocid HanaBamucsa 19 pazis (0,04 %) [2]. ¥V 2023 pomi
HagaHo 9490 nocnyr TakuM ocobam (17 %); 3a OTpUMaHHSIM CTaTyCy BHYTPIIIHBO
nepemiiieHoi ocoou 3Bepranucs 17 oci6 (0,03 %) [2].

PerionanbHi 1meHTpU O€30IUIATHOI BTOPUHHOI MPABOBOI JOMOMOTU Yy BCIX
00JIacTsAX HAJAl0Th JOTIOMOT'Y BHYTPIIIIHBO TIEPEMIIIIEHUM 0c00aM, OJIHAK JIiJIepamMu
3 00CIyroByBaHHS Takux ocid € Jlyranceka ta Jlonenpka obnacri. HaBiTe mijg yac
mupoKoMacmTabHoro 30porHoro KoH(ikTy y 2022 pori, He3Bakaroyd Ha
3arajbHy HEBEJMKY KUIbKICTh BUJJAHUX HAKa31B PO HaJIaHHA 0€30IJIaTHOT IPAaBOBO1
JOTIOMOTH, 111 J1BI 00JacTl mepedyBarOTh y MEPUIOCTI 3 HAaHHS TaKOi JTOMOMOTH
BHYTPIIIHBO NEPEMIIIEHUM 0C00aM y BIJCOTKOBOMY CHiBBIAHOLIEHHI: JlOHElbKa
obnactb — 198 mpaBoBHX mocayr, mo craHoBuTh 30 % BiJ 3arajgbHOI KIIBKOCTI
HajgaHux nocuyr; Jlyranceka oOmactb — 187 pa3iB HajgaBanu Takl MOCIYTH
BHYTPIIIHBO NEPEMIIIEHUM 0c00am, o cTaHOBUTH 50,5 % BiJl 3araiabHOI KiJIbKOCTI
HaJIaHUX TOCHYT [2].

Takox MOXEMO BUIUIMTH 00JIaCTi, K1 3aBXK/IU € JiepaMH 3 HaJIaHHS TIOCITyT
0e3011aTHOI BTOPMHHOT IIPABOBOI JIONOMOTH BHYTPIIITHRO TIepeMiiiieHuM ocobam. Lle
o0nacti, fKI MEXyIOTh 3 THMYacOoBO OKYMOBaHMMH JIOHEIbKOIO (BCHOTO
8962 (46 %) mocmyru Juis BHYTPIIIHBO TMepemilmeHux oci0) Ta Jlyrancbkoro
obnactssMu (Bchoro 6246 (48 %) mociayr ajisi BHYTPIIIHBO TepeMinieHux ocio) [2].
Cepen takux obnacteit XapkiBchka (Bcroro 2089 (12,3 %) mocmyr); 3amopi3bka
(Bcvoro 2622 (12 %) nocayru); Huinponerposchka (Bcboro 3353 (10 %) mocmyrn)
[2]. 3aBxu 3HAUHY KUTBKICTh BHYTPINIHBO MEPEMILIICHUX 0CI0 MPUHMAIOTh TPOMaind
M. Kuea ta KuiBcbkoi 0651acTi, TOMY 1 OCIYTH 3 HaJaHHs O€301IaTHOI BTOPUHHOI
IPaBOBOI JOMOMOTM TaKUM OcCOOaM HaJarThCcsl CyTTeBi: M. KuiB — Bchoro 2338
(14,7 %) nocnyr; KuiBchka o6sacts — Bchoro 1641 (11 %) mocmyra [2].

AHami3 CTAaTUCTUYHUX [AHUX MIATBEPIKYE MPSAMY HPOMOPLINHICTE MK
KUIBKICTIO TPUHHSATAX BHYTPINIHBO TEPEMIMIEHUX OCI0 PEriOHOM Ta KITBKICTIO
HaJaHUX TOCIYT 3 0€30TUIaTHOI BTOPUHHOI MPABOBOI JOMOMOTH. TakoX MaeMo
KOHCTaTyBaTH HEBEIMKUHN BIACOTOK (haKTIB 3BEPHEHHS 3a MPABOBOIO JIOMTOMOTOIO
BHYTPIIIHBO TEPEMIIIEHUX 0ci0, a 0CcOOJMBO 3 METOK OTPUMAHHS TOCITYTH 3
HaOyTTsS CTaTyCcy BHYTPINIHBO MepeMimeHux oci0. Curyarlis MOKIMBa 3aBISIKA
1H(MOpMAIITHOMY PO3TOJIOCY TIPO AITOPUTM 1 JJII TPOMAJISTH Y KpaiHu, SIKi MarOTh
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paBO Ha OTPUMAHHS CTATyCy BHYTPIIIHBO MEPEMIIIEHOT 0COOU. ATBTEPHATUBHOIO
MOXe OyTH CUTYyaIlis, KOJIU TPOMaJsiHA He 0013HaH1 PO Te, 110 MOXKYTh 3BEPHYTHUCS
3 MUTAHHSM PO JOTIOMOTY B OTPUMaHH1 CTaTyCy BHYTPIIIHBO MEPEMIIIEHOT 0COOH
JI0 LIEHTPIB HaJlaHHA 0€30IJIaTHOT MPABOBOI JOTIOMOTH.

[To3uTuBHO OIIHIOOYM €(EKTUBHI JEp)KaBHI MEXaHI3MH HaOyTTsS TaKOIO
cratycy y 2022-2024 pokax (4epe3 3aCTOCYHOK «Jlish» — eTMHHM MopTaa HagaHHS
JIep’KaBHUX TOCIYT TOIIO), MU CXHJISEMOCS 10 Apyroi mosuiii. PosmmpenHs
ayauTopii, sIKIi HAAAIOTHCS MOCTYTH 0€30IUIaTHOT MPaBOBOT IOMIOMOTH, 32 PaXyHOK
noBHOMacHITaOHOI 1H(OpMaLiHHOT pOOOTH — OCHOBHUI MPIOPUTET TaKUX IICHTPIB.
[Tpuxmagom Takoi poOOTH MOXKE CTAaTH BKIIFOUEHHS CIIELIaiCTIB-TIPaBHUKIB TaKHX
HEHTPIB /O COIIJIbHUX TPyN BHYTPIIIHHO TMEPEMIMICHUX Oci0, HagaHHS
1H(popMmaIiiHuX Oporryp (B SKMX 3a3HaU€HI KOHTAKTHI JJaH1 PerioHaJbHUX IIEHTPIB
0€3011aTHOT TPABOBOI IONIOMOTH; TIEPEIIIK MUTaHb, 3 SIKUMHU MOKHA 3BEPHYTHUCS JI0
TaKuX IICHTPIB; BIJAMOBIAI Ha HAWOLIBII MOMIMPEHI IIPaBOBI MHUTAHHS BIJ
BHYTPIIIHBO MEPEMIIIIEHUX OCI0 TOI0) BHYTPIIIHBO MEPEMIIIEHUM 0CO0aM ITiJ] 4ac
MOCTAHOBKM Ha OOJIIK B JIepKaBHIA CIIy»O01 COLIAJILHOTO 3aXUCTy abo TMijJ 4ac
MepeTHHAaHHSA OJIOKIOCTIB MIXK CIpOI0 30HOI Ta TepuTopiero Ykpainu. ToOto
MO>KEMO TOBOPUTH TMPO HEOOXIJIHICTh MOCTIMHOTO PO3BUTKY ISIILHOCTI IIEHTPIB
HaJIaHHS 0€30IJIATHOI MPABOBOT JOMIOMOTH, 1X aKTUBHIIIIA MO3UIIIi Ta BIMOBITHOCTI
YMOBaM ChOTOJICHHS, 110 3MIHIOIOTHCS.

[IpoBeneHnii HaMu aHaji3 3BEPHEHb BHYTPIIIHBO NEPEMIMIEHHX OCIO 10
LEHTPIB 3 HaJlaHHs 0e301UIaTHOI MPaBoBOi JtoroMoru 3a 2022-2024 poku 103BOJIsE
BUJIUIUTH Taki 11X BUJU: BIJHOBJICHHS BTPAYEHUX JOKYMEHTIB, OTpPUMAaHHS
COLIIAJIBHOI JTONIOMOTH $IK BHYTPIIIHBO IEpeMilleHa 0co0a; BUPIIICHHS MUTaHHS
BUI3/Ty YOJIOBIKIB 32 KOPJIOH SK CYNPOBOIKYIOUUX 0C10; BIIUYKEHHs a00 KyIiBIIs-
MPOJIaXK HEPYXOMOCTI B yMOBaX BOEHHOTO CTaHY, a TaAKOXK Oy/Ib-K1 1HIII orepartii 3
HEPYXOMHUM Ta pyXOMHUM MaitHOM; KOHCYJIbTAIlli 3 CIMEHHUX MUTAaHb: IPU3HAYCHHS
Ta BUILIATA aJTIMEHTIB, PO31pBaHHs UTIO0Y; CIIaIKOB1 MUTaHHS; BUPIIIEHHS MTUTaHb
M0 BIJTHOBJICHHIO MaifHa, 3HMINEHOTO B pPE3yJibTaTi BOEHHOI arpecii; MpaBoOBi
MUTaHHA y cepi 3aCTOCYBaHHS TPYAOBOTO 3aKOHOIaBCTBA [3].

VY uinmoMmy akTHBHa poOOTa IIEHTPIB HaJaHHS OE30IUIATHOI BTOPUHHOI
IPaBOBOI JIOMOMOTY B YKpaiHl 3 BHYTPIIIHBO MEPEMILIEHUMU 0cO0aMHU MOTpeOye
MOAAJIBIIIOT0 PO3BUTKY, PO3MOBCIOIPKEHHSI Ta PEKJIaMyBaHHS 3 METO 0013HAHOCTI
IPOMAJISIH IIPO CBOI MpaBa. AJKe y TOPIBHSIHHI 3 HaJJAaHUMHU TTOCTyraMu 0€30I171aTHOT
MIPaBOBOI IOMIOMOTY BHYTPIIIHBO MEPEMIIIEHI 0COOU 3aiiMaroTh MPUOIU3HO IECATY
YacTUHY, a 3BEPTAIOYMCh /10 KOHKPETHUX IU(p Yy MOPIBHSAHHI 13 3arajibHOIO
KUIBKICTIO BHYTPIIIHBO TEPEMIMIEHUX O0cCi0, 0auyuMO NEpCHEeKTUBU MOAANbIIOL
poOOTH TaKWX PETiOHAIBHUX IIEHTPIB.

[lincymoByrouUrM BUKIAJEHE, 3a3HAYAEMO: IS YJOCKOHAJICHHS pPOOOTH
IEHTPIB O€30IUIaTHOI TPABOBOi JOTMOMOTH YKpaiHM MOXEMO 3alpoIrOHyBaTH
HACTYITHI 3aX0/IH:

— TMPHUBEACHHS HAIlIOHAJBLHOIO 3aKOHOAABCTBA Ta JISJIBHOCTI JEpP:KaBHUX
YCTaHOB Yy BIAMOBIAHICTh 3 HOPMaMU MIXKHAPOJHUX HOPMATHUBHO-TIPABOBUX AKTIB
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11010 IPABOBOT'0 3aXUCTY I'POMA/ISIH Ta €BPONEUCHKUMU CTaHAApTaMHU;

— TIOKpAlIeHHsI CIIPOMOXKHOCTI LIEHTPIB 3 HaJlaHHs O€30IIaTHOI IPaBOBOT
JOTIOMOTH  pearyBaTH Ha 3BEpHEHHS TPOMAJASH, OCOOJIMBO BHYTPIIIHBO
nepeMilieHux ocio;

— CHOPOIIEHHS MPOLEAYpPH IOPUAMYHOTO BPETYIIOBAHHS [JIsI BHYTPIIIHBO
nepeMilieHux ocio;

— HaJaHHA TEXHIYHMX MOXJIMBOCTEH JOCTyNy LIEHTPIB 3 HaJaHHS
0e30IIaTHOI MPaBOBOi JOMOMOTM JO €JIEKTPOHHUX ©0a3 JaHUX BHYTPIIIHBO
nepeMillieHnX oci0 Ta I1HIIMX CEepBICIB, SKI HEOOXiAHI ISl BUPIMICHHS iXHIX
IPaBOBUX MPOOJIEM;

— 3aJy4eHHs O CHUCTEMHU O€30IUIaTHOI MPaBOBOi JOIMOMOTH IOPHCTIB Ta
IOPUCKOHCYJIBTIB, SIKI CHEHIali3ylOThCsl Ha NPaBOBUX aCIEKTaX BHYTPIIIHbO
nepeMIIeHuX ocio.
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2. bBesomnarna mpaBHu4ya jgomnomora : BeO-caiit. URL: https://legalaid.gov.ua/ (mara
3BepHeHH:: 04.12.2024).

3. BuytpimHb0 nepemimeni ocodbu J{HIMponeTpoBChKoi 00IacTi: TeHIEpPHUN TOPTPET:
HayK. BUJIAaHHS / KOJIEKTHB aBTOPIB 3a 3arajbHOI0 pelakIielo 1.10.H., mpod. Hamumsaiiko JI. P.,
1.10.H., ipod. I'punaii . O. (3 ininiaTusu Ta miarpumkun @onny Konpanga Anenayepa). Juinp o:
JIHINpoII. IepK. YH-T BHYTp. cripas, 2023. 116 c.

KOais 3ABI'OPO/IHA,

JOLIeHT Kadeapu Teopii Ta icTopii
JIep>KaBH Ta MpaBa, KOHCTUTYIIITHOTO
IpaBa Ta MpaB JIOIUHA
JIHITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJAT IOPUANIHUX HAYK, JOICHT

IPABA IMTUHHU: BOEHHUI TA IOBOEHHUN ACITIEKTH

B ymoBax BiiiHM TIpaBa IWTHHH, SIK 1 MpaBa JIFOJAWHHU 3arajoMm, HaOyBarOTh
0COOJIMBOTO 3HAYEHHS, OCKIIBKH JIITU € OJHICI0 3 HaWypa3IMBIIIMX KaTeTropii
HACEJICHHS, SKI CTPaKIaroTh Bij (DI3MYHMUX, EMOMINHUX Ta COIMIaJIbHUX HACIIJIKIB
KOH(]ITIKTIB. 30poiiHMi KOH(MIIKT CTBOPIOE 3arpo3y JJIsl IXHBOTO KHUTTS, 3I0POB A,
OCBITH, O€3MEKH Ta CIMEHHOTO CepeloBHUIIa, 0 NOTPeOyE MOCUICHOTO 3aXUCTY 3
00Ky Jiep’KaBy Ta MIXKHAPOAHOI CITITBHOTH.

BiitHa 3aroctproe moTpedy B TOTpUMaHHI TPUHIUITY HAWKPAIIUX 1HTEPECIB
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nutuHY, 3akpimieHoro y Konsennii OOH npo npaBa autunu. JlepxaBa MoBUHHA
aJlanTyBaTH CBOI MEXaHI3MU /Ui 3a0€3MEUYEeHHS IIUX IHTEPECIB Y CKIAJHUX YMOBAX,
HaIMPUKIIAI;

— CTBOpPEHHS e(DEKTHBHUX CHUCTEM €BaKyallii 1iTe 13 30H O0HOBUX MiH,

— 3a0e3MedyeHHs JOCTYIMy 0 OCBITH HaBITh B yMOBaX MEpeMillICHHS,

— po3poOka peabimiTalliiHUX MporpaMm Aisl AITeH, AKI CTald KepTBaMU
BIMHH.

MixHapogHe TryMmaHiTapHe TpaBo (30kpema, JKeHEBCbKI KOHBEHIIil) 1
MDKHApOJHE MPaBO 3aXHCTy IpaB JIIOAWHW BU3HAIOTH OCOOJIMBY HEOOXIJTHICTH
3aXMUCTY AiTed mija yac koHaikTiB. Hanpukiman, 3a00poHa BUKOPUCTaHHS JITCH Y
30poiHUX KOH(DIIKTaX, BUKPAJEHHS Ta JEHOpTAallis AiTed A0 KpalHH-arpecopa €
37I0YMHAMH, 1[0 MAIOTh CYBOPO MEPECIIiTyBaTHCS.

Tinbkuy 3a opiiiHUMHU JaHUMU 3a TIepioj 3 JroToro 2022 poKy 10 cepenHu
mucronana 2024 poky yHacHiIOK BOEHHUX 1 3aruHysio 589 mireit, 1683 nutunu
Oyio mopaneno, 1934 mutuau — 3HUKIH, a 19546 — nenoproBaHi Ta/abo MPUMYCOBO
nepemMiiieHi [1].

Haronocumo, mo BignmoBimHo 10 cT. 38 KonBeHIiii mpo mnpaBa AUTHHHU,
Jiep>kaBu 3000B’s13aH1 BUKOHYBATH MIKHAPOIHI MPABUIIA, 110 CTOCYIOTHCS 3aXUCTY
JiTer y 30poiHIX KOHQUIIKTaX. Y4acTh Yy BiiiHI HE 3BUIBHSE JACPKABU Bil 000B'SI3KY
3aXWIIATH JITeH 3TiTHO 3 MDKHAPOAHUM mpaBoM. it 10 15 pokiB HE MOBUHHI
Opatu ydacti y 60MOBHUX JisX — 11 000B'sI3KOBa YMOBa JUIsl BCiX AeprkaB. JlepkaBu
HE MalOTh MpaBa MPU3MBATH Ha BIHCBKOBY CIyxkOy mnited g0 15 pokiB. A
MPU3MBAIOYM TIJIITKIB cTapiie 15, BOHM MarOTh HaJaBaTH TEpeBary CTapIIuM.
JepsxaBu 3000B's13aH1 MIKIIyBaTUCA PO JITEH, K1 MOCTpaX1alu BiJ BIHHU [2].

Haronocumo, 1110 BiliHa TpaBMye JiTeH He e Pi3UUHO, a i ICUXOJIOTIUHO.
BianoBigHo nep)kaBa MOBMHHA 3a0€3MEYUTH JIOCTYM J0 TICUXOJIOTTYHOT MATPUMKH
Ta peabuTTaAIlIMHUX IIEHTPIB JJIsl BIAHOBJICHHS TICUXOEMOIIIMHOIO CTaHy JIIiTeH, K1
NEPEeXUIM BTPATH, BUMYILIEHE MEPEMILLEHHS a00 TPAaBMHU.

OxpiM 11bOTO, 30€pEKEHHS IOCTYIY 0 OCBITH B YMOBAaxX BIMHM € HE JIUIIE
JOTPUMAHHSM TpaBa JUTUHH, ajie ¥ 3aco00M ii comianbHOI amanTaiii. OHIaiH-
OCBiITa, HABYaHHS Y THUMYACOBUX YKPUTTSAX — II€ HEOOXiIHI 1HCTPYMEHTH [JIst
3a0€3MEeUYEHHSI CTAJIOT0 PO3BUTKY JAUTHHHU HABITh y KPU30BUX YMOBax. J[07aTKOBO
CJIIJT 3rajjaTh ¥ PO PO3POOKY aalTOBAHUX MPOTPaM: ISl TITEH, K1 MPOMYCTUITN
YaCTUHY HaBYAILHOTO POKY.

3oceperMO yBary TakoX Ha MpoOJieMaTHIll MOBEPHEHHS 10 YKpaiHu Ta B
YKpaTHChKI IKOJW TUX JITEH, SKMX OaThbKW BHUBE3NU 3a KOpaoH. [IpoOnemarnka
MOBEPHEHHS AITEH, SIKUX OATbKM BUBE3JIM 32 KOPAOH IiJl Yac BIMHU, € BAXKJIMBOIO
YaCTUHOIO BIJHOBJICHHS YKpaiHu micisi KoHQUIIKTy. Lle muTanHs oXoIuioe Kijibka
KJIFOYOBUX aCMEKTiB: OCBITHIHN, COIliabHUMA, TPABOBUI Ta TICUXOJIOTYHUH.

1. OcBiTHi# acneKT:

— BHPIBHIOBAHHS PIBHA OCBITH: JITH, K1 HABYAJIHUCS 332 KOPJOHOM, MOXKYTh
MaTd BIJMIHHOCTI B HaBUaJbHUX IMpOTrpaMax 1 piBHI 3HaHb. Jlep)kaBa MOBWHHA
pPO3pOOUTH MpOrpaMu ajanTallii Ta MATPUMKH, HATIPUKIIAT, KypCH 3 YKpaiHCHKOT
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MOBH Ta 1CTOPIi;

— IHTErpamiiHi MporpamMu, IO BPaxOBYIOTh OCOOJHUBOCTI 3aKOPJIOHHUX
OCBITHIX CHCTEM.

— peiHTerpamis B YKpaiHChKY CHCTEMY OCBITH: 3a0€3MEYCHHS MICIb Yy
IIKOJIaX, BPaXOBYIOUH MOKJIMBE IMEPEBAHTAXKEHHS B PETiOHAX 3 BUCOKOIO KIJIBKICTIO
TIepECEeICHIIIB.

2. ComlanpbHUNA aCIEKT:

— 3MIIHEHHS 3B’S3KIB 13 0aTHKIBIIMHOI: TOBEPHEHHS JITEH € BaXKIUBUM
JUIsl 30€peKEHHS i1XHbOT HAIllOHAJIBHOI 1IEHTUYHOCTI, KyJIbTypu Ta MoBH. Lle
noTpeoye:

— Oprasizailii KyJbTypHO-IIPOCBITHULIKHX 3aXO/I1B;

— MIATPUMKHU TPOMAJICHKUX 1HILIATUB, CIPSIMOBAHUX Ha aJarTalliio pOJvH,
SK1 TTIOBEPTAIOTHCHL.

— CTBOPEHHS MITPUMYIOYOTO CEPEIOBHUIIA B IIKOJIAX 1 TpoMaax s AiTeH,
K1 MOXKYTh TTOUYBaTUCS «UYKUMU» TICIISI TOBEPHEHHS.

3. [IcuxoJIOT14HMUI acTeKT: IepKaBa MOBUHHA 3a0€3MEUUTH:

— JIOCTYM JI0 NCUXOJIOTIB Y IKOJIaX;

— Opradizailito rpymn maTpUMKHU JJIs JITEeH Ta iXHIX OaThKIB.

4. IIpaBoBUIA aCIEKT:

— TapaHTii MpaBa Ha OCBITY: CIPOIIEHHS MPOLEIYp 3apaxyBaHHs JITEH 10
IIK1JI, 0OCOOJIMBO ISl TUX, XTO HE MaB MOKJIMBOCT1 OTpUMAaTH O(DIIiiiHI JOKYMEHTH
PO HABYAHHS 32 KOPJIOHOM;

— IOpUIUYHA JOTOMOTA: PO3B'A3aHHS KOH(IIIKTIB 010 MOBEPHEHHS IITEH Y
pas3i, AKIIO0 OJIMH 13 0ATHKIB 3aiepeyuye NPOTH MOBEPHEHHS JUTUHU B Y KpaiHy;

— MDKHapOJIHa CHIBIpalsl: KOOpAWHALISA 3 JAepXaBaMH, SKI MpUMaIH
YKpaTHCHKUX JITEH, 17151 CIPOIIEHHS iXHhOTO TTOBEPHEHHS.

5. IndbopmarrtiitHuit aciexT:

— TIATpPUMKA ciMei: 1H(pOopMalliifHl KaMIiaHii 711 6aThKIB MIOA0 MPOLEIYP
MOBEPHEHHS JITeH, MPaBOBUX HIOAHCIB Ta JOCTYMHUX Mporpam MiATPUMKH B
VYkpaiHi;

— MOTHBALIA 10 TOBEPHEHHS: CTBOPEHHS MO3UTUBHOTO IMIKY YKPaiHCHKOI
ocBiTH (He numie (OpMalbHO, a 3 BIPOBAKEHHSIM BIATMOBIIHUX 3MIH B OCBITHIO
CUCTEMY), HArOJIONICHHSI Ha 11 BAKJIMBOCTI /ISl MallOyTHHOTO JUTHHH.

Takum 4rHOM, TTIOBEpHEHHS JTITEH, SIKI TAMYAcOBO TIepeOyBaM 32 KOPJAOHOM, €
HE JIMIIE MUTAHHSIM COIIaJbHOI CrpaBeIMBOCTI 4u ocBiTU. lle dyHmamentanpHui
€JICMCHT BITHOBJICHHS HAITIOHAJILHOI 1ICHTUYHOCTI Ta IHTETPAIlii MOJIOIOTO ITOKOJIIHHS
B MaiiOyTHe Ykpainu. CTBOpEHHS CIPUSTIMBUX YMOB JJIsi TIOBEPHEHHS JITEH — IIe
BHECOK y 3MIITHEHHS YKPATHCHKOI HaIlil, ika Ma€ TIOJI0JIaTh HACIIIKU BIMHM.

Cnucox BUKOPUCTAHHUX JIZKEPEI:
1. [itu Biitaun. URL: https://childrenofwar.gov.ua/.
2. Konpenmiss mnpo mnpaBa mutuau. URL @ https://zakon.rada.gov.ua/laws/show/
995 021#n433.
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Cepriii KAPIIEHKO,

JTOKTOpaHT Kadeapu myOaigHOro

Ta MPUBATHOTO NIpaBa Y HIBEPCUTETY
MUTHOI CTipaBu Ta (iHAHCIB,
KaHauAaT GpimocoChKUX HAyK

IHerpo MAKYUIEB,

npodecop kadenpu icTopii Ta Teopii
JIepKaBy Ta MpaBa Y HIBEPCUTETY
MUTHOI CIIpaBH Ta (hiHAHCIB

JOKTOP IOPUIMYHUX HAYK, Ipodecop

IOA0 MMTAHB BIAITOBIJAJIBHOCTI 3A IOPYHIEHHS ITPAB
YYACHMUKIB JEP)KABHO-ITPUBATHOI'O ITAPTHEPCTBA
Y COEPI ITIYBJIYHOI'O YIIPABJIIHHA

Peanizaiiss muTaHHSA BIJANOBIJATBHOCTI 32 MOPYIICHHS IpPaB YYaCHUKIB
nepkaBHO-TIpuBaTHOro mnaptHepctBa (mam — JIIIT) € akTyanbHUM y KOHTEKCTI
myOJIIYHOrO YIpaBJIiHHA Ha NUISIXY €BPOIHTErpalii YKpaiHu.

Ines 3amydeHHS NMPUBATHOTO MapTHEpa 3HAXOAWJIA CBOE BIIOOpaXCHHS B
IpaKkTUKax 0aratbox KpaiH, sKl 33U pealizalii MyOIiYHUX 1HTEPECIB CTBOPIOBAIN
JUIS 3aJy4eHHS JIOJATKOBUX IHBECTHINM KOHKPETHI I1HCTHUTYIIMHI YMOBHM Ta
JIOTOBIPHI MOJIEII, 110 BIJIMOB1IAJIM TOTOYaCHUM MOXKJITUBOCTSIM [6].

3 MeToro peanizallli myOJiyHUX IHTEpPECiB YKpaiHChKa JiepkaBa po3rnovaia Ha
noyarky XXI CTONITTS CHUCTEMHO 3alydyaTd MPUBATHUX MApPTHEPIB 3aJJIs
MOKpAIIeHHs peati3allii CBOiX ekoHOMiYHuX mporpam. 1106 nepskaBHO-TIpUBaTHE
MapTHEPCTBO BIAMOBIAANIO CydYacHMM BHUMOTaM Ta JOTOBIpHUM (opmam HOro
3niicHenHs, BepxoBua Paga Ykpainu npuiinsana 3akon Ykpainu Big 01.07.2010
Ne 2404-V1 «IIpo nepxaBHO-IpUBaTHE MapTHEPCTBO [8].

OpHak 3acTOCyBaHHA MEXaHI3MIB JIE€P’KaBHO-TNIPUBATHOTO TapTHEPCTBA
JAJIeKO HE 3aBXKAM MPU3BOAUTH 0 TO3UTHBHHUX pPE3YyJbTaTiB, MPUYHMHOIO YOTO
MOXYTh OYTH K HEJOCKOHAaJe MpPaBOBE PEryIIOBaHHS, PU3UKU JJIS1 MPUBATHUX
NapTHEPIB, TaK 1 HOPYILIEHHS NMPaB YYaCHUKIB.

BignoBigHo, myisi ycmimiHOI peai3ailii MPOEKTIB JIepKaBHO-TIPUBATHOIO
napTHepCTBa, noroBipHa popma 3nivicaenns JIII1 motpedye BiAMOBIAHOTO aHAIIZY
Ta Kiacudikariii, o nepeadavae qereHTpaTi3aIio BIaau, MIBUIIEHHS MPO30POCTI
Ta 3aJydeHHs MPUBATHOTO Kammitaiy [7].

VYemix JAIIT 3anexxuth HE JUINE Bil HOPMATUBHOTO PETYJIOBAHHSA, a ¥ Bij
e(peKTUBHOTO 3aXHUCTy caMe IpaB MOro yuyacHUKIB. YKpaiHa, iHTerpyrouuch 10 €C,
CTUKAEThCSA 3 BUKJIMKAMU 3a0€3TICUCHHSI BEPXOBEHCTBA MpaBa y BIJHOCHHAX MiXK
JIEP’KaBOIO Ta MPUBATHUM CEKTOPOM.

Amnanizytoun antukopynuidnuii 381t I y cdepi myOaiyHOro ynpapiiHHS,
MU MOTOKYEMOCS 3 Ha3BAHUMH KIIFOUOBUMHU aClleKTaMU MOPYIISHHS ITpaB y Mexkax
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JIIII, a came: 1. HemorpuMaHHs JOTOBIpHUX 3000B’si3aHb 3 00Ky AepkaBu. Lle
MOXK€ BKJIIOYAaTH OJHOCTOPOHHE pPO3IpBaHHSA JIOTOBOPIB a00 HEBUKOHAHHS
¢dinancoBux 3000B’s3aHb; 2. KopymuiiiHi pusuku. [IpuBaTHUN CEKTOp YacTo
CTUKAETbCA 3 HEMPO30PUMH TMPOIEAypaMHu YKIIaJlaHHS KOHTPAKTIB, 110 MOPYIIYE
HPUHIMIKA PiBHOCTI Ta Heauckpuminamii [1]; 3. OOMexeHHS y4acTi MpHUBAaTHUX
MapTHEPIB y CTpATEriuHOMY IUIaHYyBaHHI MPOEKTIB. BiAMOBiIHO 10 MPOBEAECHOTO
aHaII3y 1€ CYNepeYUTh NPHUHIIMIY MapTHEPCTBA 1 MPU3BOIUTH 1O HEBHUKOHAHHS
ocHoBHuX mineit JITIT [10].

Xoua crarta 19 Konctutyuii YkpaiHu rapanTye, 1m0 OpraHu JAep KaBHOI
BIaJM 3000B’s3aHI AISTH BUKIIOYHO B MEXax IMOBHOBaXEHb, MepeadauyeHux
3aKOHOM [4], o/IHaK MPaKTHKA CBiTYHTH, [0 HOPMU HAIlIOHAILHOT'O 3aKOHOJABCTBA
HE 3aBX]I1 3a0€3Me4yI0Th BIJMOBIIHUN MEXaHI13M BIIMOBIIaIbHOCTI 32 MOPYIICHHS
y chepi AT CBigueHHSM BOMY € aHaNI3 CYJ0BOI MpakTUku [ ocmogapchbKoro
cyny YKpaiHu, 30KpeMa BUIAJIKH HECITPOMOKHOCTI JIep>KaBy BUKOHATH (DIHAHCOBI
3000B’s13aHHSI 3a JoroBopamu Kouiecii [10].

VY cydacHiil ykpaiHChKiii iep>kaBi ipaBoBe perymntoBanns JI1I1 6a3yerbest Ha
3akoni Ykpainu «[Ipo nep:kaBHO-TIpuBaTHE MapTHEPCTBO» [8], oaHaK, Ha Harry
JIYMKYy, HasBHICTh ICHYIOUOI peJakilii 3aKoHy 3ajuIla€ HU3KY MpolieM:
a) BIJCYTHICTh YITKMX TPOLEAYP BHPIIICHHS CIOpiB; 0) HEMIOCTATHIN 3aXUCT
1HTEpEeCiB MPUBATHOI'O CEKTOPY B CyJax.

o ocHoBHux npo6siem y chepi AT cnin Bignectu: 1. epkaBHy Hen0amicTh
abo mopyIIeHHs1 JOTOBIpHUX 3000B’s13aHb. Lle BKiIIOYae HeHane)kHEe BUKOHAHHS 3
OOKy JepkaBu CBOiX (PiHAHCOBMX, IOPUAMYHHMX a00 OpraHi3alifHUX OOOB’SI3KiB.
Hanpuknazn, HenpaBoMipHE BTpY4YaHHsI B AISUIBHICTH IPHUBATHOTO MapTHepa, ado
3aTpUMKU y (iHaHcyBaHHI. 2. BiACyTHICTh €(pEKTHMBHOTO MPABOBOTO 3aXHUCTY
PUBATHUX 1HBECTOPIB, 200 BIJACYTHICTh rapaHTiil Takoro 3axucty (yuyacuuku JIII1
4acTO 31IITOBXYIOTHCS 13 CKJIQJHOIIAMU B CYJOBIN CUCTEMI: ii epeBaHTaKEHICTb,
BIJICYTHICTh apOITpaKHUX MEXaH13MiB a00 KopymiliitHi yuHHUKH. 3. CynepedHocTi
B HAI[IOHAJILHOMY 3aKOHOJABCTBI. 3akoH Ykpainu «IIpo gepkaBHO-IpUBATHE
napTHepcTBO», Ne2404-VI, HeqoCTaTHRO AETATLHO BPETYJIbOBYE BiJIMOBINATBHICTD
3a IOPYIIICHHS NpaB y4acHHKIB [6].

[IpaBoBi rapanrii 3axucty npas yyacHukiB JI1II1, mo Buknazaexi B cT. cT. 19,
41, 42 Koucrutyuii Ykpaiau (ctarti 19, 41, 42) [4], Ha nianpueMHUIBKY
JUSIBHICTh, CHOPAaBEUIMBUM CYJOBHUM 3aXHCT Ta 3a0€3MEUeHHS BUKOHAHHS
JIEpKaBOIO 11 3000B’s13aHb, HE JOCTaTHI. BBaXXJIMBO B MOBHOMY 00Cs31 BpaxyBaTu
MDKHApOJHI MexaHi3Mu peainizauli nmpaB yuacHukiB I, npo3opux mpouenyp Ta
YITKMX MEXaH13MIB BIMOBIAAIBHOCTI, 110 IepeA0avaroTh MIXKHAPOAHI TOKYMEHTH,
3okpema Konsennist OOH npo MidkHapoIHI TOPTOBENbHI yroau Ta Pexomenmarrii
€sporneiicbkoro Coro3y oo peryaosanns JIITIT (3,9).

Ha namry nmymky, mns 3abe3nedeHHs €(PEKTHBHOI BiIMOBITATBHOCTI 3a
nopymieHHs: ipaB ydacHukiB JII1I1 HeoOXigHO: MOCMINTH CYAOBH KOHTPOJb 32
BUKOHaHHSAM JoroBopiB y Mexax JIIIII; rapmoHi3yBaTu HaliOHAJIbHE
3aKOHOJIABCTBO 13 MiDKHapomHuMmu craHgaptamu y cdepi [AIIIl; crBopenHs
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HEe3aJIe)KHOr0 apOITpaKHOTO OpraHy i BupinieHHs crnopiB y mexax JIIIT (1o
3a0€3IeUnTh OINEepPaTUBHUN PO3IIIST KOH(IIKTIB MK JEp)KaBOIO Ta NMPUBATHUMU
napTHEpaMu); BBEJICHHS €KOHOMIYHOI'O CTUMYJIIOBAHHS, MEXaHI3MIB KOMITCHCAITI]
(mep>kaBli HEOOX1AHO BIJIIKOJOBYBAaTH 30WTKH, 3aBJaHl MPUBATHUM HapTHEpam
YHACIIIOK HEAOTPUMAaHHS 3000B’S3aHb); TOCHJICHHS I IOCaJIOBHX 0Ci0
BIJIOBIIATHOCTI aIMIHICTPATUBHOTO YM KPUMIHAIBHOTO XapaKTepy 3a MOPYILICHHS
npas yuacHukiB JI1I1, mio cnpusTiMe MiBUIIIEHHIO PO30POCTi Y BIAHOCHHAX MIXK
CTOpOHaMH; OOOB’S3KOBa IMIUIEMEHTAIllsl MIXXHAPOAHUX CTAHJAPTIB B YKpaiHi.

Crmparounch Ha MDKHApOIHUHN JOCBiJ, HaragaeMo, 1o, 30KkpemMa, y Bemukiit
bputanii muTaHHS BIAMOBIAAJBHOCTI 3a mOpyuieHHS mpaB ywacHukiB JIIIIT
PETyIIOEThCA OKPEMHUMH HOPMaMHM, $IKI BKJIIOYAIOTH IITpadH, BIAIIKOAYBaHHS
30UTKIB Ta HE3aJCKHUM MOHITOPUHT peaiizanii mpoekTiB. O3HaU€HI MEXaHi3MU
3HIDKYIOTh PU3HKH Ta MIABUIIYIOTh IHBECTULIIHHY TPUBAOIUBICTh I€PKABU.

OTxe, BpaxOBYIOYM BHUIIE3a3HAYCHE 1 BUXOJAYM 3 BKa3aHUX OCHOBHUX
npobnem y chepi I, BBaxkaeMo, 110 BiANMOBINAIBHICTh 3a MOPYIICHHS IIpaB
yuacuukiB JIIII1 mae oxorumroBatv He nuine (hIHAHCOBI acmeKTH, a W MPaBOBY,
aJIMIHICTPaTUBHY Ta MOpajbHy CKJIaJ0Bi. Jluie 3a yMOBU NOTpUMAaHHS IUX
NPUHIUINB YKpaiHa 3MOXKE JOCSATTH CTajJoro PO3BUTKY y cdepi myOiaidHOrO
VIOPABIIHHSA Ta €KOHOMIKH 3 JIONIOMOrO0 €()EeKTUBHOTO PErysoBaHHA (B T.4. 3
MDKHApPOJHMMM  CKJIQJIOBUMH),  sIK€  Iependadae  Mpo3opl  MEXaHI3MU
BIJINOBIJIAJIBHOCTI 3@ MOPYUIEHHS MpaB y4YacHHKIB. JlOTpMMaHHS NPUHIUIIB
BEPXOBEHCTBA TMpaBa, pIBHOCTI Ta TApTHEPCTBA € 3aMOPYKOI0 YCHIIIHOTO
CHiBpOOITHUIITBA MK JIEPKABOIO Ta IPUBATHUM CEKTOPOM.
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Oasra KOBAJIb,

TOIIEHT Kadeapu

MIPUBATHOTO Ta IMyOJIYHOTO MpaBa
KuiBchkoro HaiioHaabHOTO
YHIBEPCUTETY TEXHOJOTI] Ta TU3aiHy,
KaHIUAAT IOPUANYHUX HAYK, JOIEHT

Anacracia IIIKA,

3100yBay BUILOT OCBITH Kadenpu
PUBATHOTO Ta IMyOJIIYHOTO IIpaBa
KuiBcbKkoro HaIioHaJILHOTO YHIBEPCUTETY
TEXHOJIOTII Ta Tu3aiiHy

3AXHCT HPAB JIIOJJUHA B YMOBAX 35POMHOIO KOH®JIIKTY:
MI’KHAPOIHI CTAHAAPTHU I HAINIOHAJIBHA ITPAKTHUKA

B ymoBax cydyacHuX 30poiHMX KOH(DJIKTIB MUTaHHS 3aXUCTY MpaB JIIOJAUHU
Ha0yBa€e 0COOIMBOI aKTYaIbHOCT1, OCKIJIbKYA MOPYILIEHHS IpaB 1 CBOOO/ JIOUHU B
TaKUX pealissX € TMOIIMPEeHUM SBULIEM. AHami3 B3a€EMOJli MIKHAPOJIHOTO
TYMaHITapHOTO IMpaBa Ta MDKHAPOJHOIO IMpaBa CBIAYUTH MPO HEOOXIAHICTH
YAOCKOHAJIEHHS MPaBO3aCTOCOBYOI MPAKTUKHU 3 METOIO MOAOJaHHS PO301KHOCTEN
MIK IPAaBOBUMH HOPMaMH Ta peaibHUMH I'yMaHITApHUMH oTpedamu. MikHapoHe
rYMaHITapHE MPaBO CHPSIMOBAHE HA TyMaHi3alliio 30pOMHUX KOHQIIKTIB MUIIXOM
0OMEKEeHHS METO/IIB 13ac001B BEJICHHS BIMTHU Ta 3aXUCTY 0Ci0, sIKi HE OepyTh yyacTi
B 6010BUX MisX. MI>XKHapOIHE MTPaBO, CBOEIO YEPTot0, 3a0€3IeUy€ 3aXUCT OCHOBHUX
IpaB JIIOAWHM SIK Yy MUPHUIA, TaK 1 Y BOEHHHH 4ac.

Kenercoki koHBeHIii 1949 poky pa3om 3 [lomarkoBumu npotokoiamu 1977
12005 pokiB 3aKJiajay MiABAJIMHU Cy4aCHOTO MI’)KHApOJHOTO TYMaHITapHOTO MpaBa.
ba3oBi npuHImnm, Taki sk 3a00pOHA BOEHHUX i MPOTH IIUBUIHHOTO HACETICHHS,
OOMEXEHHS BHUKOPHUCTAHHA TNEBHUX BUAIB 30p0oi Ta TyMmMaHHE TIOBODKCHHS 3
BIICbKOBOTIOJIOHEHUMHU, 3aJUIIAIOTHCS OCHOBOIMOJOKHUMH B MPOLIECI CYy4acHOTO
BpEryItOBaHHs 30poHNX KOHGIIKTIB. OgHAK 332 OCTaHH1 JECATUIITTS CTPYKTypa
KOH(MIIKTIB 3MiHuiIaca. [losiBa riOpuaHOI BIMHM Ta HenepKaBHUX 30pOMHUX
(¢opMyBaHb CTBOpHWJIA HOBI 3arpo3u I MI)KHAPOJHOTO T'YMaHITApHOTO IIpaBa.
HepiBnomipHne 3actocyBaHHS JKEHEBCHKMX KOHBEHIIH Yy HEMIXHAPOJIHUX
KOH(IiKTaX (BHYTPIIIHIX BilfHAX) YacTO YCKJIAIHIOE 3a0€3MEUYCHHSI 3aXUCTY
UBUILHOT'O HACEJIECHHS.
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BaxxnuBUM JOMOBHEHHSIM JO MIXKHAPOJHOTO T'yMaHITapHOro IpaBa CTajo
BU3HAHHS B3a€MOJII1 3 MIXKHApOHUM IPaBOM IpaB Jtoaunu. Hanpuknan, cratrti 6,
7 1 8 MDKHapOAHOTO MAaKTy MPO TPOMASHCHKI 1 MOJITUYHI MpaBa BU3HAYAIOTH
mpaBa, sIKi TOBUHHI OyTH 3aXHUIIECH] HaBITh IT1/1 Yac HaJI3BUYAHOT0 CTaHy a00 BIMHHU.
BoaHouac HEJOCKOHAICTh MTPABOBUX MEXAHI3MIB, 1110 PETYyJIOIOTh CUTYallii, KOJIU
CHCTEMH MEePETUHAIOTHCA, CTABUTH M1 CYMHIB 1X e(peKTUBHICTh. ['aa3bki KOHBEHIIT
Ta 3arajbHa JAEKJapallis MpaB JIIOJWHU IHTETPYIOTh MpaBa JIOJUHU B KOHTEKCT
30poiiHoro koHQukTy. [lonpu HOpMATHBHY CHIIYy OCTAaHHIX, HAa MPAKTHUI[l YacTO
CIIOCTEPITAEThCS HU3BKUMA PIBEHb IMIUIEMEHTAIlll TOJIOKEHb ITMX JOKYMCHTIB,
0COOJIMBO B CyuacHUX KOH(IIIKTaX, TaKUX K BiiiHa B YKpaiHi. PeanpHicTh Taka, 10
B 0aratbox KOHQIIKTaX MKHAPOIHI HOPMH ITHOPYIOTHCS, @ MIXKHApO/IHA CIIJIBHOTA
Mae 0OMeKeH1 3acO0H BIJTUBY Ha CTOPOHHU KOHITIKTY.

JloJlaTKoBe yCKJIaIHEHHSI — Cy4aCHI TEXHOJIOT1i BEJICHHS BIMHM, TaKi sIK IPOHU
abo kibeparaku, 10 J0JaI0Th HOBUX MOPYIICHb MpaB JoauHu. Hanpukiasn, ataku
O€3MIJIOTHUKAMU YacTO BUKIMKAIOTh KOJIAT€palbHI BTpPATH Cepel IMHUBLILHOTO
HACEJIEHHS, 1 Ll BUMAJKHU YacTO 3aJMILAIOTHCS 1032 IOPUANYHUM aHAII30M uepe3
BIJICYTHICTb YITKUX PETYJISIIM.

Opranizanis O0’enqnanux Hamiit (OOH) Ta ii cmerianizoBaHi yCTaHOBU
BIIIrPalOTh KJIIOYOBY POJIb Y MOHITOPUHTY MOPYUIEHb MpaB JIIOAWHU T 4ac
KOH(IIKTIiB. BomHOUac MONITHYHI 1HTEPECH IEpikKaB YacTO CTAlOTh Ha 3aBal
edextuBHiii podori OOH (Mu Bci € cBinkamu HeedextuBHOocTi OOH), mio
oOMexye 1i 3JaTHICTh 3a0e3MeuyBaTH JOTPUMAHHS MIXKHApOJHUX HOopM. Pana
besneku, Hanpukiaza, 34aTHA IPUIAMATH PE30JIIOLT, IKl FOPUIUYHO 3000B’ I3YIOTh
Jep>KaBd A0 JOTPUMAaHHS MpaB JIOJWHU, aje I PIIIEHHS 4YacTO OJIOKYIOThCS
Yyepe3 BETO MOCTIMHUX UJieH1B. Y BUMAJKaX rpPyOUX MOPYIIeHb, TAKUX K T €HOIUT
4yl MacoBi BOMBCTBa, MixHaponuuii kpuMminansHuii cya (MKC) namaraerncs
3abe3neunTu mnpaBocyaas. [Ipore HegocTaTHS MIATPUMKA 3 OOKY KIHOUOBHUX
JepKaB 00MeXXye HOro IOpHUCAUKINI. K HacHAOK, )KEepPTBH TaKUX KOH(IIKTIB,
gk BiiiHa B Cupii un 30poiiHa arpecis mpoTu YKpaiHu, 4acTo 3aJIUIIAIOTHCS 0€3
e(hEeKTUBHOTO 3aXUCTY.

[lepetuH MIKHApOJHOTO 3BUYAE€BOIO Ta JOTOBIPHOTO MpaBa CTBOPIOE
MO>KJIMBOCTI JJI PO3IIMPEHHS MPaBOBOTO 3aXHUCTYy >XepTB KOH(IKTIB. OpHak
NPOTAJIMHU Yy TMPAaBO3aCTOCYBaHHI, OCOOJIMBO B HEMDKHAPOJHUX KOHQIIKTaX,
BUMAararoTh aJanTailii TemepilHiX MeXaHI3MIB 10 HOBUX peaniii. Hampukian,
3BMYA€BE MpaBo, KoaudikoBane MiKHapoJIHUM KoMiteToM YepBoHoro Xpecra,
CIIyTY€ OCHOBOIO JJIsl 3alTIOBHEHHS IIUX MPOTAUH, 0COOIMBO y BUMAAKAX TPyOnx
MOpYIIEeHb, TaKUX SIK MacoBl cTpath abo OomOapayBaHHs 0O0'€KTIB ITMBUIBHOI
iHppacTpykTypu [1]. OnHaK MU Tak caMmo € CBiIKaMU MaJjioi e(peKTUBHOCTI poOOTH
UepBoHoro XpecTa y BiifHI 3 POCI€I0.

Jyist BUpiIIeHHs YCiX TepepaxoBaHUX MPOOIeM BKIMBUM € CIIBIIPAIl MK
rJI00IBHUMH Ta PET1I0HATBHUMU MTPABO3aXUCHUMHU OPTaHi3aIlisIMU, 110 CIIPUSTAME
MO/IOJIAaHHIO BUKJIMKIB, IPUTAMaHHUX Cy4acHUM 30poiiHuM KoHuikTam [2]. Kpim
TOTO, 3aranbHa Jeknapaiis npaB moauau (1948) 1 MixkHapogHuil makT mpo
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IPOMA/SIHCBKI Ta TOJITHYHI TMpaBa IHTErPYIOTh IIpaBa JIOJUHH B PaMKHU
MDKHApOIHOTO T'YMaHITapHOTO MpaBa, HaroJONIyYH Ha HEOO0X1JHOCTI 30eperKeHHS
JIFOJICHKOI T1JTHOCTI HaBITh IiJT yac KOHPIKTY [3]. L1 IOKYMEHTH CTBOPIOIOTH MIITHY
npaBoBy 0a3y, sika CIpsIMOBaHa Ha 3a0€3MEYEHHs] JOTPMMAaHHS OCHOBHHX IpaB
HEe3aJIe)KHO BiJ XapakTepy 30poitHoro koHpikTy. Hanpukian, y Toit yac, K JesKi
MOJIO’KEHHS 3aCTOCOBYIOTBCSI caMe J0 MIKHApPOJHUX 30pOMHMX KOH(DIIKTIB, 1HIII
MPU3HAYCHI JJI BUPILMIEHHS CHUTYyalllil HEMDKXHApOAHOTO 30pOMHOr0 KOHQIIKTY,
TaKUM YUHOM PO3LIUPIOIOYH cepy 3aXUCTy, AOCTYMHY 332 MUKHAPOJIHUM IPaBOM
[4]. Ockinpku MDKHApOAHE TyMaHITapHE MPaBo MPOJIOBKYE PO3BUBATHUCS, yBara Jio
MpaB JIIOJUHU CIIOHYKAa€e a0 Jefami OUThIIOTO BHU3HAHHS iX aKTyaJlbHOCTI Ta
BKJIUBOCTI B KOHTEKCT1 30pOHHUX KOHQIIKTIB [5].

3BHUYaEBE MDKHAPOJIHE TYMaHITapHE MPaBO 3aMOBHIOE 3HAYHI MPOTAINHH,
3aJIMIICH] JOTOBIPHUM MPaBOM, BUPIIIYIOYH KOHKPETHI MOTPEOH, K1 BUHUKAIOTh
IiJi Yac CydYacHoOi BIMHM, 1 aJaNTyOUYUCh 10 JAWHAMIKA KOH(QIIKTY, IO
po3BuBaeThesa [5]. Hampukinan, Hopmu, Bu3zHaueHi MixkHapoguum KomiteTom
YepBonoro Xpecra y cBoeMy pnochiimpkeHHi 2005 poky, BHUCBITIIOIOTH 161
3BUYAEBE MPABUIIO, IO MOXOAWTH BIJl JEPKABHOI MPAKTUKHU, HA AKI MOXKHA
MOCUJIATUCS B IOPUJWYHHUX apryMeHTax i MiATBEPKEHHS TMO30BIB PO
MOpYLIEHHsI TpaB y cyaax [6]. MixHapoAaHl CyAOBI OpraHud BCE YacTiIlIe
BU3HAIOTh Ipy0l MOPYIICHHS MpaB JIOJAUHU MiJl 4ac KOHMIIKTIB MOTECHI[IMHUMHU
BOEHHUMH 3J0YMHAMU a00 3JI0YMHAMHU MPOTH JIOJASHOCTi, IO MiJCHIIIOE
CEpHO3HICTh IUX MUTAaHb Y MEXaX K 3BUYA€BOI0, TAK 1 TyMaHITapHOTO Ipasa [7].
OnHak HeaJeKBaTHICTh ICHYIOUOI MPaBOBOi 0a3u B TaKUX KOH(IIIKTaX, AK BiiiHa B
Vkpaini, kujae MOCTIHHI BUKJIUKUA 3a0€3MEUEHHIO 3aXUCTy SIK IIUBIJIBHOTO
HaceJICHHS, TaK 1 BINCHKOBOTO mepcoHany [7].

Jl1st epeKTUBHOTO BUPIMICHHS MOPYIIEHB MPaB JIIOAUHH 1] Yac KOH(IIKTIB
OTpiOHO:

— 3MIIHUTH POJIb PETIOHAIBHUX CY/IIB Ta OpPTaHi3alliii;

— BHUKOPUCTOBYBAaTM IITYYHUH 1HTENEKT, OyokueiH 1 Big Data nns
MOHITOPUHTY Ta JJOKA30BOi 0a3H MOPYLIEHb;

— 'y UEHTpl yBaru NOBUHHI OyTH XEPTBU KOH(IIKTIB, 3a0€3MEUYyIOUH IX
y4acTh y po3poOIli MOITHK;

— amantyBaTH JKeHEBChbKI KOHBEHIIII 10 peasiii TIOpUIHUX Ta BHYTPIIIHIX
KOH(JIIKTIB, 30KpeMa LUISIXOM YTOUHEHHS CTaTyCy HeJepKaBHUX aKTOPIB.

BucnoBok. Peanii 30poilHMX KOH(IIIKTIB BHUMAararoTh TpaHcpopMallii
MIIXOMIB  JO 3aXWMCTy TpaB JIIOAWHU. [HTerpamis 1HHOBaIlM, MOCHJICHHS
MDKHApPOJHOI CIHiBOpalll Ta MOJEpHI3allisl MPaBOBUX HOPM CTBOPSTh HOBI
MO>KJIMBOCTI JUIsl €PEKTUBHOTO 3aXUCTY JOJCHKOI MIHOCTI. MOXKIMBUM PIILIEHHIM
TAKOX € 3aCHYBaHHS HOBOI pEriOHaJbHOI OpraHizalii 3 BaXeNsSMHU BILIUBY,
JOCTAaTHIMHM JJI1 BTPYYaHHS y OyAb-sKMi KOHQIIKT Ha BU3HAYEHIH TEpPUTOPIi.
MosxmmBo, vac OOH wmwuHyB, 1 sk cnaBHO3BicHa Jlira Hariid, BiH Mae OyTu
pedopMoBaHHil y OUTBII PUAATHY MI)KHAPOJHY CTPYKTYPY.
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IBan KPIIIAK,

JOTIEHT Kadeapu KpUMIHAIBHOTO TIpaBa
1 kpuminosorii HHI Ne 1

XapKiBChKOTO HAIlIOHAJILHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHJUIaT IOPUINIHUX HAyK, TOIEHT

MMOKASHHS IK OCHOBA KPUMIHAJIBHO-BUKOHABYOI
MOJIITUKHU 3 TO3ULINA KPUMIHOTEOJIOTTI

Sxkiit OyTM KpUMIHAJIBHO-BUKOHABYIM TMOMITHIIl 3 KPUMIHOTEOJOTIYHUX
no3umin? J{ns cTBOopeHHS €(EeKTHBHOI KpPHUMIHAJIBHO-BUKOHABYOI TMONITHKUA B
Cy4aCHHX YMOBaX Ba)KJIMBO BPaXxOBYBaTU MPABOBI IHCTUTYTH, PUHIIUIIH, CTPATET11
Ta TaKTHKH, CIHPAIOYKMCh Ha TI00allbHI TEHJACHINI H HaIllOHAJIBHI TpaaMIli.
Oco0nuBy yBary Ciij NpUAUIATA METOJaM, 10 (OPMYIOTh OCHOBH IIi€1 TOITUKH.
Hampuknan, rymanizaiiss MOKapaHb Ma€ HE JUIIE 3MEHIIYBaTH PEIUINB,
CTBOPIOKOYM KOM(OPTHI YMOBH, a i JOMOMAraTH 3acy>K€HUM YCBIJIOMUTH METYy Ta
CeHC B110yBaHHS MTOKapaHHS.
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KitouoBUM acnekToM € po3yMiHHS TOKapaHHs HE JIMIIE SIK 1HCTPYMEHTY
0OMEKEHHS, ajie 1 IK MOXJIMBOCTI JiJisl ToKasiHHs. [le o3Hadae, 110 KpUMiHAJIBHO-
BUKOHABYA TMOJITUKA TOBHHHA OYTH OJHOYACHO TYMAaHHOIO, PEMPECHBHOIO,
peabimiTamiifHOIO Ta BIJHOBHOI. BoHa TOBMHHA CTBOPIOBATH YMOBH JIJIs
BUIIPABIICHHS 3aCy/PKEHHX, CTABJISIYM 1X y MEBHI OOMEXEHHs, BOJAHOYAC HAJIal0uu
MO>KIIUBOCTI JUISI TyXOBHOTO T4 MOPAJIBHOTO 3pDOCTaHHSI.

Oco0MBO aKTyaTlbHUM € MMUTAHHS CTBOPEHHS YCTAaHOB BUKOHAHHS ITOKApaHb
PENITIMHOTO THIY, HAMPUKIIAJ, MMPABOCIABHOTO CIPSMYBaHHA. Y TaKWX 3aKjaaax
MOKHA BIPOBAKYBaTH MPOTPaMHU JTyXOBHOI peabimiTallii 3a y4acTi CBSIICHHUKIB,
BUKOPUCTOBYIOYH CIIOBiJlb, MOJIUTBH, y4YacTh Yy TaiHCTBax, SK-oT Ilpuvacts,
MUpoIoMa3aHHs 4 cobopyBanHs. Lle cnipusie rmboKiil AyXOBHii TpaHchopMariii,
JIO3BOJISIIOYM  JIFOJMHI TIEPEOCMUCTUTH CBOE JKUTTA 1 BIJIHAWTH BHYTPIIIHIO
TrapMOHIIO.

KpiM TOro, muTaHHsS CMEPTHOI Kapu € BaXKIMUBOIO IWJIEMOIO B KOHTEKCTI
Cy4acHOi KpPUMIHAJIbHO-BUKOHABUOI TIOJMITUKU. 3 OJHOrO OOKYy, HEOOXIJIHO
PO3TIIAAaTH TYMAHICTUYHUN MAX1JI, SKUW Ja€ JIFOMHI [IaHC Ha MOKasHHS, HaBITh Y
BUIAJKaX HAWUTSHKYMX 3704uHIB. [IpukimagomM Moxke CIyryBaTH  1CTOpis
0J1aropo3yMHOTO PO301iHUKA, SIKWW, MOMPHU CBOI 3JI0YMHHU, OTPUMAaB MPOIICHHS B
OCTaHHIO MHUTh JKHUTTA. 3 IHIIOTO OOKY, BUHWKAE MUTAHHS. UM 3aCIyrOBYIOTh Ha
TaKWi IIAHC CepiiiHl BOMBLI YM 3J0YMHII, SIKI BUMHWIA HAA3BHYAWHO >KOPCTOKI
3ITOYHHM?

Taxkum yuHOM, TMOKapaHHS Ma€ OyTH HE JIUIIE CTIOCOOOM CTPUMYBAHHS, a W
IHCTPYMEHTOM BHIIPABICHHs, IO BKJIIOYA€ CYBOpi, ajie¢ CIpaBeMJIMBI YMOBH.
Hanpukinazn, a1 mocTy, 100pOoBUIbHI OOMEXEHHS a00 PeiriiHi IPAKTUKH MOKYTh
CTaTH YaCTUHOIO MMOKAapPaHHs, SIKE CIIPUSAE JyXOBHOMY OUHINCHHIO 1 pealdiumiTaltii.

VY pes3ynpTaTi onTHUMalibHa KPUMIHAJIBHO-BUKOHABYA TOJIITHKA MOBHHHA
32/I0BOJIBHSATH SIK CYCIUIBHUMN 3aIIUT Ha CIIPaBEIJIUBICTD 1 0€3MeKy, Tak 1 moTpedy y
BUIIPABIICHH] 3aCy/DKeHHX, 30epiralouum NpH I[bOMY JIOACHKY TiAHICTh. lle
nepeadavae CIHIBOPAII0O MK JICPKABHUMU Ta PEIITITMHUMH 1HCTUTYLISIMHU, aJKe
3JI0YMHM HaJIeXkKaTh JIepkKaBl, a TPiXu — epkBl. Takuil CUHTE3 HO3BOJIUTH JOCSITTH
OaylaHCy M1 CYBOPICTIO TTOKapaHHs 1 MOKJIMBICTIO JIJISl TOKAsSTHHS Ta BUIIPABJICHHS,
CIPUSIOYN HE JIUIIE IPABOTIOPSAAKY, a i JyXOBHOMY BiIPOIKCHHIO CYCITIIHCTBA.

IlokasiHHS SIK OCHOBAa KPHMMIiHAJIbHO-BMKOHAB4Y0I MoJiTHKU. CydacHa
KPUMIHAJIbHO-BUKOHABYA MOJITHKA Ma€e OyTH CIIpsIMOBaHa Ha Te, 11100 ATy JIOAMHI
[IAHC CTATH KPamio, TpaHC(HOPMYBATUCS 1 3HAWTU CBOE Miclle B IboMy CBITI. Lle
OJHA 3 HalBaXKJIUBIIINX BJIACTUBOCTEHN JIFOJUHU — 30aTHICTH JO 3MIH 1 BITHOBJICHHS.
BTiMm, ChOTONHIIIHA CHUCTEMa BUKOHAHHS IOKapaHb HE 3aBKIU CIPHUSIE ITHOMY
mpoIriecy. 3aMicTh TOTO, 100 CTUMYJIIOBATH BHYTPINIHIO TpaHc(opMallio, BOHA
YacTO 3aKpiIUIIO€ HETaTHBHI 3BHYKH, MOBY M TOBEAIHKY, BJIACTHBI 3JI0YHHHOMY
cepenoBuity. SIK pe3yabTar, piBeHb PEIUIUBY 3aIHUINAETHCS BUCOKUM, 110 CBITYUTH
PO HEIEBICTH TAKOTO MIAXOTY.

OnmHak penuauB HE MOXe OyTH TOJOBHUM MPUHITUIIOM KPUMiHAJIBHO-
BUKOHABYOI TMOJIITUKH, SIK 1€ 3apa3 BiaOyBaeTbcsi y HopBserii, siky BCl CTaBIATH SIK

76



[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

3pa30K i HaciifdyBaHHS. 1i OCHOBOIO MOBHUHHO CTaTH MOKASHHA — IVIMOWHHE
YCBIJIOMJICHHSI JIFOAMHOIO CBOTX MOMUJIOK 1 TparHeHHs 10 3MiH. BaxkiuBo, 1100 e
npoiiec OyB OCHOBHUM Yy KOKHOMY JHI mepeOyBaHHSI 3aCyIPKEHOTO B YCTaHOBI
BUKOHAHHS MOKapaHb. [lokasHHS Moxke OyTH MiATpUMaHe 4epe3 AYXOBHHMM 1
KyJAbTYpHUN PO3BUTOK: YHTAHHS KJIACUYHOI JIITEpaTypH, CIyXaHHS MY3HKH,
CHJIKYBaHHS 3 BUAATHUMH OCOOMCTOCTSIMH, SIKI CBOIM MPHKIIAIOM HAAMXaOTh HA
3MiHH.

[Ipatst Takox BiAirpae 3HauyHy poiib y 1iboMy mporieci. KomOinaris ¢hizuanot
poOOTH 1 TyXOBHUX MIPAKTUK — I1€ MIUISIX, 1110 TOTIOMArae JIOIUHI 3HAUTH HOBUI CEHC
KUTTS. Taki MPUHIATIH, SK «IIpaIish 1 «MOJIUTBa», J0Ope 3apeKOMEHTyBau ce0e B
1CTOPI1 JTIOJICTBA, 1 IX MOXKHA aJJalTyBaTH JIJIsl CydacHUX yMOB. BapTo 3BepHyTH yBary
Ha J0cBiA AHTOHa MakapeHka, SIKUi CTBOPUB YHIKaJdbHY CHCTEMY BUXOBaHHS,
YCIIIIIHO TIPAIIOIOYH 3 «BAKKUMM» Mi/miTKaMu. Voro MeToqmKy it mizxomm aoci
HAJINXaI0Th, IX aKTUBHO BUKOPHUCTOBYIOTh y P13HUX KpaiHax CBITY, 30Kpema B SmoHii.

VYcTaHOBM BUKOHAHHSI TOKapaHb €, MO CYTi, «JIEpPKaBOK B JEpKaBl» 1
noTpeOyl0Th KOMIUIEKCHOTO MiaXoay. BakianBo, mo0 10 3acyHKeHUX MPUXOIMINA
JIFONIU, SIK1 TOTOB1 IONOMOTTH, TOJIaTH PYKY MIATPUMKHU I MOKa3aTu MUIAX 10 3MiH.
Ax rosopuB Xpucroc: «BiaBimaliTe XBOpUX 1 THUX, XTO y B S3HUILIX». «bo 4
TOJIOAYBaB, 1 BH JaJIM MEH1 iCTH; MaB CIIpary, i B MEHE HAIOiIN; YyKUHIIeM OyB, 1
BU MEHE NMPUUHSIIN; Harui, 1 BU MEHE OJISITVIN; XBOPUH, 1 BU HABIAAIKUCH JJO MEHE; Y
TIOpMi OyB, 1 B IPUHALILTH 10 MeHe». «B3ankaxcs 60, u gacte Mu sictu, Bo3kaaaxcs,
U Hamoucte Ms, ctpaHeH Oex, u BBemocTte Mené, Har, u onéscre Ms, 0601¢eH, n
nocetrcte Mene, B TeMHHUIIE 0ex, 1 mpuuaocTe ko Mue» (M¢.25:35-36). Lle 3akmuk
JI0 MUJIOCEp.si, J000B1 Ta chiBnepexuBanHs. CaMme 11 pUCH MOBUHHI JIATTU B
OCHOBY Cy4acCHO1 KpUMiHaJbHO-BUKOHABUOI CHCTEMH.

3acymKeHui MOBUHEH YCBIJIOMJIIOBATH CBOIO BIAMOBINANBHICTh, OOpPOTHCSA 31
CBOEIO0 BHYTPINIHBOIO KOPCTOKICTIO, HETaTUBHUMH 3BUYKAMU Ta 3JI0M, IIO0 MOXKE
nepeOyBaTu B HOTO AyMKax 4u cepill. ¥ bOMY HOMYy Ma€ JOTIOMOTTH CUCTEMA, 1110
0a3yeThCs Ha TYMaHi3Mi, JIyXOBHOCTI ¥ miarpumil. Ile crmiipHa BiAMOBIIAIBHICTH
JIepKaBH, IIEPKBU Ta TPOMAJITHCHKOTO CYCIIbCTBA.

KpuminanbHO-BUKOHABYA MOJIITUKA MAa€ BPAXOBYBaTH SK JIEpKaBHUMN 1HTEpEC,
TaK 1 MOpaJbHY MIIATPUMKY JIFOIUHH, 1110 ONTMHUJIACA Ha Kparo pipBU. MU MOBUHHI
CTBOPUTH TaKi YMOBH, 32 SIKMX JIIOIMHA, HaBITh MepeOyBaloyd B HANCKIaAHIMIIN
CUTyallii, Moryia O TiJHO MiATOTyBaTUCS /10 HOBOTO >KUTTS — ouikyBaHHs [lapcTBa
HeGecHoro Ta Hazii Ha MOMUWITyBaHHS, 11100 3HANTH CIIPaBXKHIM AYXOBHUMN OasiaHC 1
criokiil. Ile Hamr 00OB’S30K K CYyCHIJIbCTBA — JaTH 1M IIAHC Ha peaduTTaIlio 1
MIJITOTYBaTH J0 BIAMOBIIAIBHOCTI MiEpel cO00t0, IHIMMH i borom.

BaxauBi Hanpsivu KpPUMIiHAJIbHO-BMKOHABYOI NOJITMKH B YMOBAax
CbOTOJICHHSI Yy paMKax BHUIIPABJICHHSI, NMEPEBUXOBAHHA Ta pecouniagizaii.
BunpasnenHs 1 pecorrianizaiisi 3acCyKEHUX € KIIOYOBUM EJIIEMEHTOM Cy4acHOl
KpUMiHAJbHO-BUKOHABYOI TOMTHKH. Pecomiamizamis mnepeadavyae MOBEPHEHHS
3aCy/DKEHUX JI0 HOPMAJIBHOTO CYCHIJIBHOTO JKHUTTS, IHTETpaIlifo B COIliadbHO-
MPUIHATHI KOJIEKTUBU Ta (POpMyBaHHS MPABOCITYXHSHOI MOBeMiHKH. CTBOpEHHS
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YMOB, IO CIPHUSIOTH IIbOMY MPOIIECY, BUMArae ik 3a0X04yBaJbHUX 3aXO[iB, TaK 1
BIJIMOBITHOTO CTUMYJIIOBAHHA, CIPSMOBAHOTO Ha MPOOYMKEHHS BHYTPIIIHbOI
MOTHBAIli 710 3MiH. TOX aklEHTyeEMO yBary Ha TaKUX MOMEHTaXx:

—  KPUMIHANbHO-8UKOHABYE NpAa8o mMda CYMAHHICMb GUKOHAHHA NOKAPAHDb.
KpuminanbHO-BUKOHABYE MPABO PETYIIIOE BIIHOCUHH MK OpraHaMu Ta yCTaHOBaMU
BUKOHAHHS MOKapaHb 1 3acykeHuMH. Lle cuctema, mo moBuHHa Oa3yBaTHCS Ha
MPUHIIMIIAX TYMaHHOCTI, TOBATH JI0 JIFOJICHKOI MAHOCTI Ta 3aKOHHOCTI. J{ep:kaBa mae
3a0e3nevyyBaTH T'iIHI yMOBHU BiJI0YBaHHS MTOKapaHb, 30KpeMa HaJIe)KHE XapUyBaHHS,
’KHUTIIOBI YMOBH, JOCTYI JI0 OCBITH, Mpalli, pelirifHol MpakTHUKU Ta KyJIbTYpPHOTO
po3BuTKy. IlokapaHHSi HE TMOBHUHHO TMEPETBOPIOBATUCSA Ha IMOMCTY, HOTO MeTa
MOJIsITa€ y BUMIPABJICHHI 0COOH, TTONIEepeHKEHH1 PELIMIMBIB 1 BITHOBJICHHI COIIaIbHOT
crpaBeIUBOCTI. TyT BaXXJIMBO 3BEpTATH yBary Ha JYXOBHHH Ta KYyJbTYpHHM
PO3BUTOK 3acykeHux. Opranizailis KyJIbTyPHO-IIPOCBITHUIIBKUX 3aX0/l1B, TAKUX SIK
KOHIIEPTH, TOKa3u GIUIbMIB YM JIeKlii, crapuse (OPMYBAHHIO MOPAIbHHUX 1
KYJIbTYPHHUX IIHHOCTEH, 110 € BAXKJIMBUMHU €JIEMEHTaMH pecoIliaizariii;

— cnpageousicms y npagocyodi ma pusuKk cyo0o8ux nomunok. Ictopis 3Hae
YuMaio MNPUKIAIIB, KOJM TOKapaHHs OyJo HeCHpaBeIIMBUM a00 MOMUIKOBUM.
Bunaaku, Kojiu HEBUHHI JIFOAM 3a3HABAJI MIEPECIIIyBaHb, IOBUHHI CTaTH YPOKOM
JUIsL CHCTEMM TMpaBOCYANd. 3rajaiiMo MepeciigyBaHHS B PaAsHCbKI 4yacu abo
KaXJIMBl TIOMHJIKM CYJy, KOJM JIIoAu OyiM 3acyIKeHl JI0 CMEpPTHOi Kapu 6e3
HaJIEXKHUX JT0Ka3iB. CrpaBeUIMBICTh 1 MOPAJIBHICTh PIllIEHb MalOTh OYTH OCHOBOIO
Cy4acHOI IPaBOBOI CUCTEMU;

— 2YyMaHizm ma 8ionosioanvHicms oepaicasu. Jlep)kaBa MOBUHHA TIPOSIBISTH
cebe He JIMIIE K KapalbHUI OpraH, ajie 1 IK «MaTh», dKa TypOyeTbcs MpPO CBOIX
IPOMAJISTH, HaBiTh SKIIO BOHU CKOTIH 3JIOYMHHU. SIK MaTH HE BIIMOBIISIETHCS BiJl CBOET
JUTAHU, TaK 1 JiepkaBa TOBUHHA 3a0e3nedyBaTH 3aCy/DKEHMM IIIaHC Ha
BUIMPABJICHHS, HAJAI0UM iM MOXJIMBOCTI JJIsi peabumiTamii Ta pecolliaizaiii.
['ymaHni3M noBuHeH Oytu npioputeToM. CyCHiIbCTBO MA€ PO3YMITH, IO 3JI0YUHU
HEPIJIKO € Pe3yIbTaTOM MNIMOMHHUX COLAIbHUX, IICUXOJOTTYHUX a00 €KOHOMIUYHUX
npu4rH. TOMYy Ba)XJIMBO BWBYATH BUTOKH 3JIOYMHHOI TOBEAIHKH, aHATiI3yBaTH
JTUTSAYl TPaBMH, COIialbHI YMOBH, IO CIPHUSIIA Aerpajamii ocoou. Takuit miaxin
JI03BOJIUTh YHUKHYTHU MTOBTOPEHHSI MOJIOHUX CUTYallil Y MallOyTHbOMY;

— ncuxonociuna poboma i3 3acyoddcenumu. Poborta 3 ocodbamu, 1m0 BUNHUIH
TSDKKI 3JI0YMHU, TIOBMHHA BKJIFOYATH aHaI3 iX TICUXIYHOTO CTaHy, MOTHBAIIH,
eMOIlIl Ta >KUTTEBUX OOCTaBUMH. BaXIMBO WIyKaTH HUISAXM KOPEKUIli iXHbOI
CB1JIOMOCTI, BOJI1, €MOIIIH 1 COIIAJIbHUX YCTAHOBOK. 3HAHHS MIPUYMH, 1110 TIPUBEIIU
JIOJIMHY J10 3JI0YKHY, 10NIOMArae 3p03yMITH, SIK 3MIHUTH ii CBITOTJIS 1 TOBEIIHKY;

— MOpanvHuli 8UMIp 6UnpoOysaHv 1 eunpaegienHs. IcTopis CBITYUTH, IO
BUTIPOOYBaHHS YaCTO CTAIOTh KaTaI13aTOPOM JYXOBHOTO ¥ MOPAJIIBHOTO 3pOCTAHHS.
VY wMicmsgx mo30aBlieHHS BOJII HAPO/KYBAJIMCS BEJWKI IENECBpU JIITEpPaTypH,
MucrtenTBa u Qinocodii. barato BuAaTHUX Mis4iB KyJAbTypU W PeNirii mpoummim
4yepe3 TIOPEMHI CTIHU, 30epirarouu mpu bOMY TiIHICTh 1 TyX0OBHICTb. L1 mpukiamn
CBIJT4aTh, 110 HABITh y HAMBaXXYMX yMOBaX JIIOJIMHA 3/1aTHA 3MIHUTHUCS W JOCATTH
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HOBUX BHUCOT;

— poJb cycninbemea y eunpaesienti 3104unyig. CycriibCTBO Ma€ BIITpaBaTH
aKTUBHY POJIb y MATPUMII peabimiTaiii 3acymKkeHux. Hempumyctumo cTBoproBaTH
YMOBH Uil 130751l ¥ BiaTOprHeHHs. HartomicTh HEOOXigHO 3amyyaTH iX [0
aKTUBHOTO CYCHUIBHOTO KUTTS, MPOTIOHYIOYH MEPCIIEKTUBU PO3BUTKY M 1IHTErpartii.
Y CBiTOMIICHHS TOTO, 10 OYy/Ib-sKa JIFOAMHA MOKE OMMMHUTHCS B TIOIOHIN cUTYaITli,
JI0JTa€ TIPOIIECY pecoltiai3aiii JIFOASTHOCTI Ta CIIBUYTTS;

OTo, pecortiamizaiis — 1e He JUIIE MPAaBOBUM 1 COIIAIbHAN TPOIIEC, ajie |
MopajbHa MicCisl CycniibcTBa. BoHa BUMarae KOMIIJIEKCHOTO MiIX0/Ty, 3aCHOBAHOTO
Ha TMPUHIUIIAX TYMaHHOCTI, CHPaBEIMBOCTI W 1HAWBIAYaJbHOTO IIIXOAY 10
KOXHOI JIIOAUHU. TIIBKM TaK MOXHA CTBOPHUTH CYCHIJIBCTBO, JI€ KOXKHa oco0a
MaTUME IIAHC Ha JPYre KUTTS Ta TIHE MICLIE B HbOMY.

KpumiHaibHO-BHKOHABYA MOJITHKA 3 MNO3MUIA KPUMIiHOTEOJIOrII.
Y cTaHOBUM BUKOHAHHS [TOKapaHb MalOTh OCOOJIMBUI CTAaTyC Y CYCHIIbCTBI i MOXKYTh
OyTH pO3MIISIHYTI 3 MO3UIIIT KpUMIHOTEOJIOT11. JIoCiIKeHHS CB114aTh, 1110 Ha MPOIIEC
NIEPEBUXOBAHHS 3aCy/DKCHUX HaWOUTBIINI BIUIMB MAlOTh JIBa KIIOYOBI YMHHHKHU:
«peniris» Ta «cim’si». [IpakTHUHMIA OCBIJ MIATBEPUKYE, IO came LI (paKToOpH
MOXXYTb CYTTEBO 3MEHIIUTH PELUAMUBI3M, skl B YKpaiHi carae 90%. Peniris ta
CIMEHHI 3B’43KH CTalOTh TUMHU IHCTPYMEHTaMH, IO 3JaTHI JOKOPIHHO 3MIHUTH
OCOOMCTICTh 3aCyAKEHOTO.

BaxxnuBuM € CTBOpEHHS MpH KOJIOHISIX 1 yCTaHOBaX BUKOHAHHS MOKAapaHb
creniajJbHUX UEHTPIB JyXOBHOI peadimiTailii, TAKUX SK MOHACTUP1, XpaMH Yd 1HII
3aKJIa/d, MO CIPUSIOTH «peadimiTari aymri». TyT 3acymkeH1 Moriau 6 3a BIJaCHUM
OaxxaHHsIM OpaTh yd4acThb Yy JIyXOBHOMY JKHUTTI: CHOBIAATHCS, MpUYaIaTHCS,
MOJIUTHCS Ta MPAIOBATH HAJl BHYTPIIIHBOIO TPaHCPOPMAIII€I0 CBOET OCOOUCTOCTI.
Hamnpuknan, moieHdl paHKOBI Ta BEYipHI MOJUTBH, AyXOBHI IOJABUTH Y BUTJISII
YUCJIICHHUX MMOKJIOHIB Y BUKOHAHHS «OOTOPOJAMYHOIO MPpaBUiIay, 0araThb0X 1HIIMX
IIEPKOBHUX MPAKTHK JIOTIOMArarTh JTFOIMHI IIEPEOCMHUCIIUTH CBIN KUTTEBUH IUISX 1
3HAWTH HOBUW CEHC Y JKUTTI.

Taxki npukiIaan TyXOBHOIO MEPEPOHKEHHS MatOTh TNIMO0KE KOPIHHS B 1CTOPIi
XpUCTUSIHCTBA. Tak, OJaropo3yMHOMY pO301MHUKOBI, pPO3M’ATOMY MOpYy4Y 3
Xpucrtom, Criacuresnb mooOilsAB paid y BIANOBIAL HAa Oro Kaiarrs. «l mpoMOBUB A0
Hroro licyc: [Tonpasni kaxxy To0i: T1 Oynern 30 MHOIO choroniHi B paroy, «1 peué
emy HMucyc: aminp riaromo 1e6¢, mHech co MuOI Oynmemu B pan (JIk.23:43).
[HmmM npukiagoM € edionchkuil po3oiitHuk Moticeit MypiH, sSiIKHii, IOIpU CBOE
MUHYJIE, CTaB CBATUM 1 CBOTOJHI BIIAHOBYETHCS SIK CHUMBOJI JYXOBHOI'O
NEPEPOIKEHHS.

Mu takox 3Haemo, 1o amnoctois [letpo mepebyBaB y B’S3HHII, a MPOPOK 1
npenreda ['ocnionniii loann Xpecturens OyB yB’SI3HEHUH, J1e HOMY B1ITSIIN/YCIKIN
roJIOBY 3a Haka3zoM Ipoma. 3Bificu 0coOJiMBE CBITO «YCIKHOBEHHs TIaBU loaHHa
Xpecrurensn» (mepen iKOHOK MOJISTHCS 3a alKOrOJIiKiB, HAPKOMAaHIB, irpOMaHiB Ta
THIINX CTPAKIAIOYHX U 3aJISKHUX 0coOucTocTei). Takoxk y paastHCbKyY 100y Oe3miu
HOBOMYYEHUKIB 1 CIOBITHUKIB MPOXOAMIIN YePe3 CTPAXKIAHHS Y B I3HULIAX, aJie iXH1
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BUINPOOYBaHHSI CTAJIM CUMBOJIOM CBSITOCTI Ta JPKEPEJIOM HATXHEHHS ISl HAC.

B’s3Huns, TakuMm 4MHOM, € MiclieM ocobnuBuM. Lle mpoctip, depes sikuii
IIPOXOIUJIM SIK CBSITI, TaK 1 BUJIaTHI 0coOucTOCTI. BOHA Mana moTeHIiain 3MiHIOBaTH
JOJed Ha Kpalle, CTal0YM CBOEPIAHOIO KY3HEI0 JIYyXOBHOTO OYHIICHHS Ta
MOpAJIbHOTO  BJOCKOHaNieHHs. [l OaraThbox B’SI3HULIA CTaBaja MiCIEM
MEPEOCMUCIICHHS JKUTTS, BUSBICHHS KpPAIUX JIFOJACHKUX SKOCTEH, a00 K, HaBIaKH,
SCKpaBUM 3aCTEPEKEHHSM, SIK HE CJIiJI YNHUTH Y IIbOMY CBiTi. Tropma yacto ctaBana
MICIIEM, JI¢ JIFOJIN, CATHYBIIM HAUTIMOIIIOr0 MOPAIbHOTO TAAIHHS, BIIKPUBAIH JIJIS
ceOe NUIAX 10 BHYTPIMIHBOTO BiApoKeHHs. [lepexuBaioun xaxu 130751111, B’ SI3€Hb
MOKE TIOYaTH 3aJyMyBaTHCS HaJ CBOIM MHUHYJIUM, aHAJIi3yBaTh MPUYUHH, IO
MIPUBEIIH JI0 3JI0YHMHY, Ta IPArHyTH 3MIHUTHU CBOE KUTTS. baraTo XTo 313Ha€THCS, 10
70 37I0YMHY iX TMPUBETU HAPKOTUKH, AJIKOTOJI3M YW MOpaibHE MAIiHHSA, fKE,
BPEHITI-PEIIT, M030aBUIIO 1X CBOOOIH.

Tomy cripaB)H1 3MIHHM MOKJIMBI JIMIIE 32 YMOBH KOMIUIEKCHOTO MIAXOMY.
Cucrema BUKOHAHHS IMOKAapaHb Ma€ BKJIIOYATH HE JIMIIE KapalbHO-pENpPECUBHI
MeXaH13MH, aJie i eeKTUBHI peadutiTalliitHi nporpamu. Posib 1epkBH, TpOMaICbKUX
oprasizaiiii Ta 1HIIMX COLIAJIBHUX 1HCTUTYLIH y 1OMY IpOIeCi € HaA3BUYANHO
BaxuBoto. lle mnuTaHHs BuMarae TIHMOOKOTO OCMHUCIEHHS Ta IIMPOKOI
MDKIUCUUIUTIHAPHOI CIIBIPALli, a/Ke JIMIIE TaK MOXHA JOCATTH CIIPABKHbOI METH
— TIEPETBOPHUTH YCTAaHOBH BWKOHAHHS TIOKapaHh Ha MPOCTOPH MOPAIBHOTO,
JAYXOBHOTO Ta COIIaTHHOTO BiTHOBJICHHS.

Poab MeToaiB y peasnizaunii Hijied KPUMiHAJIbHO-BUKOHABY0I MOJITHKH.
CyyacHuil miaxig A0 poOOTH 13 3aCy/KEHUMH BHMAarae akieHTy Ha METojax, IO
CIIPUSIOTH HE JIMIIIE BUKOHAHHIO MTOKApaHHs, a i epexkTuBHIA pecorianizalii. Cepen
TaKMX METOJIB KJIIOYOBY POJIb BIIIrpae aKTUBHA y4acTh 3aCy/KEHUX Y peasizarlii
CBOIX TIpaB Ta 000B’sA3KiB. L{e BKiItOYa€E X y4acTh y TPyAOBii AiSUIBHOCTI, OCBITHIX
nmporpamMax, BUXOBHHUX 3axX0JiaX 1 mporpamax pecormianizaiii. TakoX BaKJIUBUM €
CTUMYJIIOBAaHHS TIO3UTHMBHOI TIOBEAIHKM 4Yepe3 3a0XO0YCHHS, SK-OT HaJaHHS
JI0JTaTKOBUX NT00AY€Hb, BIAMYCTOK YH MTOM’SIKIIIEHHS YMOB YTPUMaHHSI, III0 MOTUBYE
3aCyDKCHHMX JI0 3MiH Ha Kpallle.

PexxuM yTpuMaHHS TaK0oX Ma€ BUpIIIaJbHE 3HaUYCHHA. Y CTAHOBU BUKOHAHHS
MOKapaHb MMOBUHHI 3a0€3MeuyBaTH HaJIeXHI YMOBH, TakKl K KOM(OPTHI il Oe3neyHi
MPUMILIEHHS, U0 CIPUSIIOTh YHUKHEHHIO KOH(IIIKTIB 1 JUCHUIUTIHAPHUX MTOPYILIEHb.
BoaHodac mporpamMu BHXOBaHHS TIOBHHHI OXOIUTIOBAaTH HE JIMIIE TPYIOBY YU
OCBITHIO JAISUTBHICTh, @ W KYJBTYpHI Ta CHOPTHUBHI 3aXOAH, SIKI JOMOMAraroTh
3aCyJPKEHUM BUPOOUTH HOBI MOJIEJI1 TOBEIIHKU Ta COIiaJbHOI B3a€MO/II1.

MeTa nokapaHHs — IIe He JIMIIIE BiAIIaTa 3a CKOEHUH 37I0YMH, aJie HacaMIepe]]
BUIIPABJICHHSI 0COOM Ta MPOQUIAKTUKA HOBUX 3JI0YMHIB. [ OJIOBHMM acIEKTOM €
MOKastHHS (TPEIbKe «METaHOS» — Kap/IMHAJIbHA 3MiHA MUCIIEHHS ¥ TIOBeMiHKN). L5
MeTa JIOCSTAETHhCS Yepe3 3aCTOCYBAHHS KOMIUIEKCHUX METOJIB — BiJ 3a0€3MeueHHs
IpaB 3aCy/DKEHUX [0 CTBOPEHHS YMOB I IXHBOI AYXOBHOI Ta MOpPAJIbHOI
TpaHcdopMmairii.

OpHak Ba)JIMBO BPaXOBYBATH PU3UKH: HETIPABUIIbHA OpraHi3allisi BAKOHAHHS
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MOKapaHb MOXKE CIPUATH KpUMiHami3amii oci0, SKi OTPUMYIOTH Yy MICIX
1030aBJICHHST BOJII «YHIBEPCHUTETCHKY» OCBITY B 3JIOYMHHOMY cepenoBuii. [Ticms
3BIJILHEHHS BIJICYTHICTh HAJCKHUX YMOB JUIsl pelHTerpallii B CyCHiabCTBO (KUTIIO,
poboTa, MiITpUMKAa) 4acTO MPU3BOJUTH J0 peuuauBy. JItoquHa 3MyllIeHa BUNHATH
HOBI 3JIOYMHH, a0U TTOBEPHYTHUCS 10 3HAHOMHUX YMOB, Jie X0oua 0 3a0e3meuyroThes
0a30Bi MOTpeOH, TaKi K XapuyBaHHSI.

Tomy edekTrBHA KpUMiHATHLHO-BUKOHABYA MOJITHKA MA€ OPIEHTYBATHUCS HE
JMIe Ha JOTPUMAHHS MPABOMOPSIAKY, ajle il Ha CTBOPEHHS YMOB JIJIsl BUTIPABJICHHS
Ta ajanTamii 3acymkeHux. lle BKIOuYae 3amydyeHHS MPaBOBHX, MOPAIbHUX,
KyJbTYPHUX 1 TyXOBHUX HOPM, sIKI (POPMYIOTH Yy 3aCyPKEHHX MPaBOCBIIOMICTS 1
[IHHICHI Opi€HTUPU. SIK CBINYUTH MPAKTHKA, CYTO MPABOBUMU UM MOPATLHUMHU
HOPMAaMH CKJIAJHO JIOCSATTH METH MoKapaHHs. /l[yXOBHa KOMIIOHEHTa MOXE CTaTH
JII€BUM IHCTPYMEHTOM JIJIs1 BUXOBAHHS Ta pecolriaiizalii.

[ToxapanHs Mae OyTH HE JIMIIIE Kapolo, ajie i MOXIJIMBICTIO JUIsl 3MiH. BoHO
MOBUHHO CIIPUSATH BIJHOBJICHHIO JIFOJICBKOI TIAHOCTI, 3MEHIIEHHIO 37100U ¥
YKOPCTOKOCTI, (DOPMYBaHHIO BIJIOBIIAIbHOIO CTaBJICHHS 10 CYCHIIbCTBA. T1IBKU
32 YMOBH 1HTErpalii IpaBoBUX, MOPAIbHUX 1 JYXOBHUX HOPM MOXKHA JIOCATTH THUX
BHUCOKHX IIIJIEH, SIKI CTAaBUTh Mepe]] CO00I0 KpUMIHAIBHO-BUKOHABYA CUCTEMA.

AxkuMH NMOBMHHI OyTM MeTOAM NPH peaidaumii wijied KpUMiHAJIbHO-
BUKOHABYOI mnoJiTuku? CyyacHa KpUMIHQJIbHO-BUKOHABYA TMOJITUKA — L€
CKJIaJHa, BCEOCSIKHA CHUCTEMA, SIKa BUMAara€ TOHKOTO OajaHCy MIX pPI3HHUMH
METO/IaMU BIUIUBY HA 3aCy/KEHHUX. Ii METOIO € He jue 3a0e3ledeHHs BUKOHAHHS
MOKapaHb, a 1 BIIHOBJIEHHS CIIPaBEJIMBOCTI, CIIPUSHHS peallIiTalli Ta CTBOPEHHS
YMOB JJIsl BUTIPABIICHHSI OCOOMCTOCTI. 3/1a€ThCs, METO/IM, IKUMHU 3A1MCHIOETHCS 1151
MOJIITUKA, MOXKYTh 3/JaTUCS OUEBUIHUMH (IMIIEPATUBHUHN, TUCTIO3UTUBHUMN, METOIN
3a0XOUEHHS YU TPHUMYCY), OJHAK BOHM MalOTh (yHIAAMEHTAIbHE 3HAYCHHS 1
NOTPeOyIOTh PETEILHOTO MIXO0TY /10 X peanizaliii.

Imnepamusnuii nioxio TOBUHEH OyTHM BUKOPUCTAaHUN 3 OOEPEKHICTIO, 100
YHUKHYTH KOPCTOKOCTI ¥ 3710BXHBaHb. [[pukiazom Toro, 10 40ro MOXyTh PU3BECTH
Ha/IMIPHI1 IPOSIBU CUJIIH, € BiToMui CTeH(OPICHKUI €KCTIEPUMEHT, SIKUid CTaB CyMHUM
HaraJyBaHHSM MPO Te€, AK BJaJa Ta >KOPCTKI YMOBH MOXYTb JETYMaHI3yBaTh SIK
3aCy/PKEHHX, TaK 1 TUX, XTO HUMH OIIKyeThcs. | 'yMaHHICTh Ta ToBara 110 TiJHOCTI
3aCy/PKEHHX MalOTh 3aJTUIIATHCS TOJIOBHUMH MIPUHITUIIAMHU B 111 cdepi.

BoaHoyac BaxxnMBO 3BEpHYTH YyBary Ha KpPHUMIHOT€HHE CEpEIOBHIIE
BCEpEAMHI BUIPABHUX YCTAHOB, JI€ Ha TJ1 HEPOPMAIbHUX TIOPEMHHUX IPABUI
BIIOYBa€eThCS 1€papxiuyHa cerperamis. lle cTBOproe M0MAaTKOBI BUKIMKUA IS
KPUMiHATHHO-BUKOHABYOI CUCTEMH. 3aCTOCYBAHHSI IMIIEPATUBHUX METOIIB Y TAKHX
YMOBaX MOBUHHO CIIPUSATH MOI0JIAHHIO MOAIOHMX SIBUIIT 1 3a0€31IEUCHHIO O€3MEeKH Ta
MOPSIJIKY B YCTaHOBAX.

Jlucnosumuenuii memoo 0a3yeThCcsi HA TpaBax, CBOOOJAX 1 MOKIHUBOCTSIX
3acymkeHux. JIucryBaHHs, moOayeHHs, a TaKOX JIOCTYI J0 MPABOBOIO 3aXHUCTY €
«mpoMeHeM Hamii» i ocid, sKki BiOyBalOTh TOKapaHHS. AJMIiHICTpaIlis
BUINPABHUX YCTAHOB MOBHHHA CTBOPIOBATU YMOBH, IO JIO3BOJISIIOTH 3aCYKECHUM
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BITYYTU TEPCIEKTHUBY HOBOTO JKUTTS, JI€ CTUTMHU CYCHUILCTBA MOXYThb OyTH
Mo/I0JIaHl, a caMopeaizallisl cTaHe MOXKJIMBOIO. TyT 0coOMBa yBara mpuaiIsIEThCS
PO3BUTKY MOPAJbHUX 1 JYXOBHHUX ACIHEKTIB OCOOMCTOCTI. AJI)Ke KIHIIEBA METa — HE
JIUIIE 3MIHUTHU MOBEAIHKY 3aCyJ/[KEHOTO0, aji¢ i JOOMOI'TH HOMY 3HAUTH HUISX 10
JyXOBHOTO NIEPEPOKEHHSI, YCBIIOMJICHHS TPOBUHU Ta CIIOKYTH.

Memoou 3a0xouenHs MalOTh BKJIMBE 3HAUCHHS Y MOTHBAIII1 3aCYPKEHUX 10
npaBoMipHOi mMOBeAiHKU. lle MoxyTp OyTH mocialOieHHS pPEeXHUMY, YMOBHO-
JOCTPOKOBE 3BUIHHEHHS, 3a0XOYCHHS 32 aKTHUBHY y4YacTh y CYCHUIbHO-KOPHCHIN
misibHOCTI. Taki MeXaHI3MHM CHpPUSIOTh 3MIIHEHHIO Yy 3acyIKEHUX BIpH B
CIPaBEJIUBICTh CUCTEMH, & TAKOXK B TE, IO IXHE KUTTSI MO>KE 3MIHUTHUCS HA Kpallle.

I'ymanizayia nokapans iependoavae, mo KpuMiHATbHO-BUKOHABYA MOJIITUKA MAE
YHHKATU KpalHOIIIB KapalbHOro Tiaxoy. Ii MeTolo € He juIe BigOyTTs MOKapaHHs,
aJie i CTBOPEHHS yMOB U1l MOPAJIBHOTO B1THOBJIEHHS 0coOU. KoHIIeNIIisl «BITHOBHOTO
NPaBOCYJIs», 10 30CEPE/HKye yBary Ha peaOuTiTallii 3aCy/DKeHUX Ta BIIHOBJICHHI
CIpaBeUIMBOCTI JUIsl CYCILUIbCTBA, € KIIOUOBOIO y IIboMY mpotieci. [lokapanHs mae
OyTH MPOMOPIIHHUM, CIPABEIITUBUM, a TAKOXK TAKUM, II10 JIO3BOJISIE JIFOMHI 3pO3yMITH
HACJTIJIKA CBOIX Jif Ta 3MIHUTH CBOIO TIOBE/IIHKY.

BucnoBku. KpuminanbHO-BUKOHABYA TMOJITHKA — 1€ HE JIUIIE 1HCTPYMEHT
JUTSl YIIPaBIIIHHSA CHCTEMOIO BUKOHAHHS MOKapaHb. BoHa Mae cTaTH OCHOBOIO ISt
PO3BUTKY OUIbII TYMaHHOTO, 30aJlaHCOBAHOTO CYCIUIbCTBA, J€ BIJHOBJICHHS
CIPaBEUIMBOCTI M MEPEBUXOBAHHS OCOOUCTOCTI € mpiopuTeToM. JlocBiA IHIIKX
KpaiH, CydacHI METOJMKH, a TaKOXX I1HHOBAIlliHI MAXOAW JO YIMPABIIHHSA
KPUMiHATHHO-BUKOHABYOIO CHCTEMOIO MMOBUHHI CIIYyTYBaTH JOPOTOBKA30M Y I[OMY
HarpsiMi. Poiib AepkaBH, CyCclIbCTBA Ta KOXKHOI OKPEMOT JIIOJIMHU Y (hOpMyBaHHI1
Cy4acHO1 KpUMiHAJIbHO-BUKOHABYOI MOJITUKH € He3aMiHHOI0. Lle moTpedye He nuiie
I'PYHTOBHHUX JIOCTIKE€Hb, ajl¢ i KOMIUIEKCHOTO MiJIX0Ty, IO T03BOJISIE BpaxXyBaTu
BCl aCMEKTH BIUIMBY CHUCTEMH IMOKapaHb Ha OCOOMCTICTH 1 CYCHUIBCTBO 3arajioM.
KpuminaibHO-BUKOHABYA TOITHKA MA€ OPIEHTYBATHUCS Ha (OPMyBaHHS CHCTEMHU,
IO MOEIHYE MPABOBI, MOPANbHI Ta AYXOBHI MIIXOAU JO BUIPABICHHS. Y IOMY
nmpoleci Ha/I3BUYAHO BAXJIMBUM € 3allyd€HHS TPOMAJSIHCHKOTO CYCHIJIbCTBA,
pENITIMHUX OpraHi3alliii, HAyKOBIIIB 1 TPAKTHKIB, K1 pa30M CTBOPIOBATUMYTh YMOBHU
JUI JTOCSITHEHHST OCHOBHOI METH: TMOBEPHEHHS IIIOJWHU 0 CYCHUIBCTBA uepe3
MPU3MY IIPABOCITYXHSHOCTI.

OCHOBHI T€3H 1IOA0 CYy4acHOT KpUMiHAJIbHO-BUKOHABYOI MOTITHKHU:

— TIOKapaHHS MOBUHHO OyTH HE JIHIIE Kapolo, aje i CTUMYJIOM JI0 TOKasHHS,
BUIIPABJICHHS Ta JYXOBHOTO MEPEPOIKEHHS;

— TYMaHHICTb y CTaBJI€HHI JI0 3aCy/KEHHX Nepeidadae CTBOPEHHS YMOB, 1110
COpUATUMYTh iX pealbimiTarii Ta pecomiamzaiii, 0e3 NPUHUKEHHS JIIOJACHKOT
T1JTHOCTI;

— KpUMIHAJIbHO-BUKOHABYA MOJITHKA Mae OyTH 30a1aHCOBAHO, BKIIOYATH
€JIEMEHTH SIK TOKapaHHs, TaK 1 MATPUMKHA OCOOMCTICHOTO 3pOCTAHHS;

— BQXIWBO CTBOPIOBATH MPOTPaMU, MIO CHPUSIOTH TMEPEOCMUCICHHIO
3aCy/KEHUMU CBOIX JIii 1 iX BIUIMBY Ha OTOYCHHS,
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— TIOKasiHHSI BUBHAYAETHCS K KIIOYOBA METa MOKapaHHA. 3acyIKeH1 MalOTh
OTPUMATH MOXJIMBICTH 3BEPTATUCS O AYXOBHUX MPAKTHK, IO JOMOMOXYThH iM
MIEPEOCMUCIIUTH CBO1 BUMHKHU,

— HEOOXiIHO CTBOPUTH YCTAHOBH pENIriHHOTO THUIy, SKI 3a0e3medyaTh
3aCyKCHUM YMOBH JIJIS JYXOBHOTO PO3BHUTKY 1 IOKASIHHS Y€PE3 MOJIUTBH, YIacTh Y
pemiriianx oOpsaax Ta CIUIKYBaHHS 31 CBAIICHHUKAMU;

— CcuCTeMa I[IOBMHHA BKIIIOYAaTH MPOrpaMU TPYAOBOi, KYyJIbTYpHOIi Ta
OCBITHBOI peadiiTallii, Ikl CHpHUAI0Th (POPMYBAHHIO ITPABOCTYXHSIHOI MOBEAIHKH;

— 3a0e3ne4eHHs] MIATPUMKH MICHS 3BUIBHEHHS, BKJIIOYHO 3 JKUTIIOM,
MpAleBIAIITYBaHHSAM Ta COILIAJBHOIO IHTErpaIi€lo, € BaXIUBUM €JIEMEHTOM
3aro0iraHHs peuuanBy;

—  «pEemITis» 1 «CIM’S» € KIOYOBUMHU (DaKTOpaMu, IIO 3HUKYIOTh PU3UK
peLuIuBY;

— B@XJIMBO 3ajJydyaTH CIM’1 3aCy/DKEHHX JI0 MPOIECy iX pecolriajizalii ta
MIATPUMYBATH IyXOBHHM PO3BUTOK uepe3 criBmpaiito 3 [{epkBoto;

— BHUKOHAHHS MMOKapaHHs Mae OyTH 3aCHOBAaHE Ha IPUHIIUIIAX MpaBa, MOpai,
3BUYAiB Ta JTyXOBHOCTI;

— TMoBara J0 3acCyPKEHUX SK JI0 JIIOAEH 3 MOKIIUBICTIO YHIKaJIbHOTO
JIyXOBHOTO MOTEHI[IaJTy CIIPUsIE IXHBOMY BUITPABJICHHIO;

— BHUKOPUCTAHHA NPHUMYCY IOBUHHO OyTH BUBAXKEHHM, abW YHUKHYTH
YKOPCTOKOTO MTOBOJI>)KEHHS,

— 3a0XOYCHHS 3aCy/DKEHUX Yepe3 IOM SIKIIEHHS yMOB TpPUMaHHS a0o
J0JIaTKOB1 MPUBLIET MOXKE OYTH CTUMYJIOM ISl PABOCITYXHSHO1 TOBEAIHKY;

— ToJITHKA Mae (POKYCyBaTUCS Ha MOAOJAHHI KPUMIHAIIBHUX CYyOKYJIbTYp,
K1 94acTo (hOPMYIOTHCSI B yCTAHOBAX BUKOHAHHS MIOKAPaHb;

— 3acy/DKEH1 MOBUHHI MaTH MOXKJIMBICTh OBOJIOIIBATH HOBUMU HAaBUYKAMHU,
HEOOX1THUMHU JUIsl YCIIIITHOTO TTOBEPHEHHS JI0 CYCIIbCTBA;

— BaXIWBO 3a0e3medyBaTH MPaBOCYANS Ta CIPABEIIUBICTh, YHUKAIOUH
MOKapaHHs1 HEBUHHUX OC10;

— TMOJIITHKA TTOBUHHA 3a0e3MevyyBaTH BiIHOBJICHHS CIIPABEIJIUBOCTI SIK JJIs
3aCyDKEHUX, TakK 1 JIJIsl CYCIUIbCTBA, Y€Pe3 CTBOPEHHS YMOB, K1 CIIPUSIOTH KasITTIO
Ta BUIPABJICHHIO;

— CTBOpPEHHS 3aKJaJiB HOBOTO THITy, TaKuUX SK peIiTriifHO-BUIPABHI
YCTAHOBH, JJIs MEPeBipkU €(PEeKTUBHOCTI TAKOrO MIiAXOAY Y paMKax KOHIICHIi
«BIJTHOBHOT'O MPABOCYIJIsD» Ta «peadimiTariin;

— 3allydeHHsS TPOMaJH, BOJOHTEPIB 1 MPEACTABHUKIB PI3HUX PENIrid 10
poOOTH 13 3aCyIKEHUMU;

— BHUKOPWUCTAHHA  MDKHAPOAHOTO  JIOCBITYy Yy  po3poOlli  METOIUK
pecorriaizalii Ta MoKasHHS.

[li mpuHIUIIA MOXKYTh CTaTh OCHOBOIO i (OpMyBaHHS €(PEKTUBHOI
KPUMIHAJIbHO-BUKOHABYOI TMOJITHKH, [0 BIAMOBIJATUME CYYaCHHM BUKJIMKaM,
HaIlIOHAJIBHUM TPAAUIIISM Ta II100aJIbHUM TEHICHIIISIM.
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CraniciaBa MUPOHIOK,

JIOLIEHT KadeapH TaKTUKO-CIeIiaIbHOT
IiArOTOBKH J[HIIPOBCHKOTO JEPIKAaBHOTO
YHIBEPCHUTETY BHYTPIIIIHIX CIIPaB,
KaHIUIAT IOPUIUIHUX HAYK, JOICHT

MI)KHAPOJHI CTAHJIAPTH TAKTUYHOI MEJIJULIUHU
TA IX BHPOBAJI)KEHHA B OCBITHIHN ITPOLIEC MIJITOTOBKU
MPALIBHUKIB IPABOOXOPOHHUX OPI'AHIB YKPAIHU

Ha BuKOHaHHS HOpM 3aKOHY Ta JJIsi 3a0e3MedyeHHs MISUIBHOCTI MOJIIIIi,
cupsiMoBaHOi Ha e(QEeKTHUBHUN 3aXUCT TPOMAJsSH, B CTaHJAApT MiATOTOBKH
MOJTIIEHChKOTO Ha choroHi 3 iHimiatueu MBC VYkpainu, HarionanbHoi moJimii Ta
CIPUSHHS MIXKHAPOJHMX IMapPTHEPIB BIPOBAKEHO HABYAIBHO-NIPAKTHYHUNA KYypC
«/lomMeauuHa MIArOTOBKa» B MEXKAaX 3arajbHOCBITOBOI MPAKTUYHOI IMiJITOTOBKU
MOJIIIIEUCHKUX.

Jlemio iHI1Ie MUTaHHS CTOCYETHCS TAKTUYHOI MEIUIIMHY, CTAHIAPTH SKOT IETIIO0
BIIPI3HAIOTHCS Bl HaJaHHS JOMEAUYHOI MIATOTOBKU. BOHU € 3HAYHO BUIIUMHU Ta
MOTPEOYIOTh HAJIEKHOTO OPraHi3aliitHO-IIPABOBOTO 3a0€3MEUCHHS.

VY JIHIIPOBCHKOMY JE€P>KABHOMY YHIBEPCHUTETI BHYTPIILIHIX CIpPaB, SIK 1 B
iHmmx 3BO MBC 31 cneuudiuanmu ymoBamMu HaB4aHHs, 3 2017 poky Ha OCHOBI
HasBHOTO HAI[IOHAJIBHOIO 3aKOHOAABCTBA Ta MIDKHAPOAHOTO JAOCBIAY, SKUU
0a3yeTbcs Ha TpoTokojax Ta pekomeHaanisx TCCC, axi 6yno agantoBano B TECC
(Tactical Emergency Casualty Care) miast Tak 3BaHHX «MijdiTapi» mpodecii, 110
MpaIioloTh B YMOBax MicTa (HACEJEHOTO MYHKTY), B IMBUIBHUX YMOBax, aje
0OME>KEHI 4acoM, pecypcaMu Ta 3 PU3HKOM JUISl KUTTS (TAaKTUYHUX YMOBax), OyJo
pO3pO0JIEHO HaBUANBHY MPOTrpaMy, SKa BHUKIATAETHCS SK PO3IIT JUCIUILTIHA
«TaKTUKO-CIEIliajbHa TMIATOTOBKAa» — TaKTUYHA MEAMIIMHA 32 aJanTOBAaHUMU
npotokosamu TECC. s posyminnsa: TCCC (Tactical Combat Casualty Care) ta
TECC (Tactical Emergency Casualty Care) — me nBi gaye CXOXIi KOHIICIIII,
MpU3HAYEH1 JJIsl HaJlaHHS JOTIOMOTH MOPAaHEHHM 0co0aM y PI3HUX yMOBaxX. Xoda
0o0OHUJIBI CHCTEMH MAlOTh CXOXKY CTPYKTYpPY Ta MIAXO1, BOHH a/IallTOBaHI 10 PI3HUX
cueHapiiB 3acrocyBanHs. TCCC 3ocepemkeHuil Ha HaJlaHHI JIOMIOMOTH B YMOBax
ooitoux miil. KimtouoBa oco6nuBicts TCCC — 1ie aganTaiiisi MEAUYHUX TPOLIEAYD 3
ypaxyBaHHSIM BICHKOBO-TAKTUYHOI 00OCTaHOBKH. [[pOTOKOJ OXOIUTIOE TPHU OCHOBHI
eTary: JOMOMOTY TiJi BOTHEM, JIONOMOT'Y Ha Mol 00K Ta TaKTUYHY €BaKyallilo.
Mera TCCC — MiHIMI3yBaTl CMEPTHICTh Ha MOJ1 0010, 3a0€3Meuyoun MopaHeHUM
HajexHe JikyBaHHsS y kpuTuuHi MoMeHTH. TECC amantye minxomu TCCC mo
IUBUILHUX CIICHAPIiB, TAKUX SK BIAMOBIII Ha TEPOPUCTHYHI aTaKu, CTPLISHUHA B
rpoMajachkux Micisax, Macosi JITII, mpupomni kaTakii3Mu, iHIN Haa3BUYalHI
cutyamii. TECC 3ocepemkeHuii Ha BUKOPUCTAaHHI TAaKTUYHOI MEIUITUHU
CHeIiai30BaHUMH  IUBUIBHUMH ~ OpuWragamMmd  €KCTPEHOi  JOOMOTH  Ta
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pATYBaJIbHUKAMHU-HEMEIUKAMU: MOMIIEHCHKUMHU, MOKEKHUKaMU To1o. Konneniis
BKJIIOUA€ TapaHTyBaHHS O€3MEKH Ha MICI IOAli, OIIHKY 3arpo3, COpTYBaHHS,
HaJaHHS JIOMEIUYHOI Ta EKCTPEHOI MEIWYHOi JOMOMOTH il Yac KPUTHYHUX
cuTyaliid Tta eBakyariro nopaHeHux. OcHoBHa BiamiHHICTE Mixk TCCC 1 TECC
nmojsirae B iX 30CEPEIPKCHHI Ha BIAMOBIIHOMY OTOYEHHI (BiliCbKOBOMY abo
UBLILHOMY) Ta criennilli pearyBaHHs Ha HaA3BUYaliHI CUTYaIlii, 1 cepe]l 1HIIOTO —
Ha TPaBOBUX J03BOJax Ta oOMexeHHsX. OOWABI CHCTEMH MiJIKPECTIOIThH
BaXUIUBICTh IIBUJKOTO pearyBaHHS, MPIOPUTETHOCTI AiM 1 rapaHTyBaHHS O€3MEeKU
SIK PATYBAIBHUKIB, TakK 1 mocTpaxnanmux [1; 2].

BpaxoBytoun BBeIeHHSI BOEHHOTO CTaHy B YKpaiHi Ta 3Ba)Kal0Oudl Ha BHCOKY
e eKTHBHICTh, Hapa3i peKOMEHA0BaHO HaBYaHHS 3a poTokoidamu TCCC st Beix
BIMCBKOBOCITYKOOBIIIB, MpariBHUKIB HarionansHoi mosmiiii, HarionansHo1 rBapii,
JICHC Ta menukiB, ki OepyTh ydacTb y OOMOBUX JisiX, MOJOJAHHSIX HACIIJIKIB
BOPOXKMX aTak, y TOMY 4uCIl HecyThb ciyxk0y. KimroduoBum cimoBom TyT Oyne
«PEKOMEHJIOBaHO». ToMy JJIsl IOBHOTO PO3YMIHHSI HasgBHUX MPOOIEeM HEOOXITHO
po310paTHcs 3 TAKUMH MOHATTSAMU SIK JOMEIMYHA IONIOMOTa Ta TAKTUYHA MEIUIIMHA
(TCCC 1ta TECC), a Tako MeXi TOT0, 1110 MOKE€ BUKOHATH 0c00a, SIKa HAJa€ TIePIILy
MEJUYHY JOMOMOTY, Ta Ha SIKi Jiii BOHA Ma€ MPaBo, BUXO/ISIUHU 31 CTATYyCy, IKHI BOHA
Mae (BUMTENb, MOJIIEUChKUM, BiMichbKOBHUH, mikap). lle akrtyansHO, 00 uyepes
HEJI0JIIKK B 3aKOHOAABCTBI, a TIOJIEKY/IY 1 B3araji 4epe3 BIACYTHICTb BPETyJIIOBaHHS
NIEBHUX TUTaHb, B YMOBaX BOEHHOTO CTaHy Ta BEJIMKOT KIIBKOCTI MOCTPAXKIAAINX Bif
arpecii cepel HaceJeHHsS € TONMUT Ha OTPUMAaHHS 3HaHb, BMiHb Ta HAaBUYOK 3
nomeanuHoi nonomoru. IleBH1 kosia 0ciO, po3ymitoud BIJACYTHICTH MPABOBOTO
pEryIIOBaHHS Ta CTAHJAPTIB 3 HAJaHHS OCBITHIX MOCHYT B LiH cepl, KOPUCTYIOTHCSA
UM, abu 3apOOUTH KOIITH, MPU IIbOMY HE HECYTh BIAMOBIAAIBHOCTI 32 HaJaHHS
HESKICHOT 200 HEBIMOBIIHOT MOCIYTH. BpaxoByrouu, 1110 Ha BIIMIHY BiJI JOCTaTHbHO
BPETYyJIbOBAHOT 3aKOHOJABCTBOM MIATOTOBKMU 3 HAJaHHSA JOMEIUYHOI JIONIOMOTH
oci0, sfKi HE MarTh MEAWYHOI OCBITH, B YMOBaX BIJICYTHOCTI 3aTBEPIKEHHUX
3aKOHOJJABCTBOM YKpaiHW CTaHAAPTIB Ta PO3POOJIEHUX KYpCiB 3 «TaKTHYHOT
METUITMHIY, PI3HUMH TiaApo3ainamMu Minooboponu ta 3CY Oyiu 3aTBepKeH1 pi3Hi
JIOKYMEHTH 100 MiJITOTOBKHU 3 «TaKTUYHOI MEIUIIMHUY», B TOMY YHCII 3acTapiii,
ajie BCE IlIe YMHHI, a TaKOX B IPOLIEC HABUYAHHA MOXYTh OyTH BBENEHI «CBOI
METOJIUKU» Ta «CBiM NOCBiI». ['OCTpO CTOITH MHUTAaHHSA MIOAO TOTO, XTO MOXKE
HABYaTU «TaKTU4YHIA MenuuuHi» Ta 1o sikuil piBeHb (amke TCCC mae 4 piBHI
HaBYaHHS, JIBA 3 SKUX — II€ MIArOTOBKAa OOMOBHMX MEIHMKIB 3 0CIO, IO MalTh
MEJIUYHY OCBITY).

3akoHOAaBellb HE 3a00pOHSE€ OTPUMATH BIAMOBIIHI 3HAHHS Ta HABUKU 3
JIOMEIUYHOI IOMOMOTH YCIM Oa)KalouuM Ta B pa3l HEOOXITHOCTI 3aCTOCYBaTH CBOI
BMIHHS B M€XaX OTPUMAHUX 3HaHb Ta 3aKOHY.

CrocoBHo TtaktnuHoi Meauimau (TCCC) — To 1e HagaHHS JOMOMOTH Ha
JIOTOCITITAILHOMY €Talll, HaIllJIeHe TIepe/IyCciM Ha YCYHEHHS TIOTIePEIKYBaHUX TIPUIHH
CMEpTI, 3a MPHUHIIMIIAMH, 1[0 BPAaXOBYIOTh 3arpo3y BiJ OOMOBUX i UM aKTHBHOTO
ctputblid. ToOTO TaKTHYHA JOMEAMYHA JOTIOMOTa TIOPAHEHUM y 0010 — 1€ JJOTIOMOTa
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IIpY TpaBMax, OTPUMaHUX ITiJ1 YaC BOEHHUX JiH, 3 TOTOMOT'OI0 OOMEXEHHX 3aCO0IB Ta
y OOMEXEHHI Yac, y 30H1 BOTHIO (TOOTO y 30H1 BEeJICHHS 0010) UM TAaKTUYHUX YMOBaX
(konu 3arpo3y HEMTpami3yBayid), sSIKY BIMCHKOBUM HaJlalOTh BIMCHKOBI UM BIHCHKOBI
Menuku. JlJist Toro, abu BUBYUTH TAKTUUHY METUIIMHY, HEOOX1IHO 3HATU TAKTUKY 1A
3a PI3HUX TAKTUYHUX CUTYaIlli Ta BOJOIITH BorHenainbHoto 30poeto. Liumsavu TCCC e
3aBEPIIMTH TOCTABIICHE TAKTUYHE 3aBJaHHS Ta HAJATH JIONIOMOTY ITOPaHEHOMY,
3aIo0IrTd JOJATKOBUM TpaBMaM Yy BIMCHKOBOCTYKOOBINB. Y TaKTHYHIN MEIMIIMHI
MIPIOPUTETHUM € BUKOHAHHS TAaKTHYHOTO 3aBiaHHs. B ymoBax 0oro Oytu Oiiiriem-
PATYBAJIBHUKOM — 1€ BTOPUHHA (PYHKITIS.

Taxtnuna meauimaa TECC (TakTrdHa HEBIIKIAIHA JOTIOMOTA TTOPAHCHIIM)
— e BapianT TCCC, aganToBaHui 1715 3aCTOCYBaHHSI OCHOBHUX Ha10aHb TAKTUYHOT
JIOTIOMOT'H 0C00aMH, SIKi MatOTh HABUYKU pOOOTH 31 30p0O€t0 Ta pOOOTH B TAKTUYHHUX
CUTYyaIlisiX (aKTUBHHM CTp1JIellb, 3aCTOCYBaHHS 1HIIIOTO BUY JIETAJIbHOI 30p0i) abo
] 4ac HaJI3BUYANMHUX CHUTYalllld, y HUBUILHOMY >KUTTI JJIsl HaJaHHS JOMOMOTH
OyIb-SIKUM TTOCTpaXKaaJIuM ocobam. [HImmMu ciioBamu, 11e poooTa miapo3aiais MBC
I11]] YaC BUKOHAHHSA HUMH CBOIX 000B’SI3KIB.

Ha croroani Oarato mparliBHUKIB HarioHanbHOI MOMIIIT MPaIoTh Y
BOEHI30BaHUX MiApo3aiiax enaprameHTy momiiii 0co0JIMBOro MpU3HAUYEHHS a0 B
3BEJICHUX 3arOHax, JIe B MEpIIy Yepry BUKOHYIOTh O0MOBI 3aBAaHHA. Takox OaraTto
MpaliBHUKIB TIOJIIIT HECYTh CHyKOy Ha JI€OKYNMOBaHUX TepUTOpisix. ToOTO
BUKOHYIOTHh pOOOTY, aHAJIOT1YHY BIHCHKOBIM, TOMY 3p03yMisli HaJaH1 peKoMeH Al
1010 HABYAHHS IpalliBHUKIB Tomiiii TaktuaHid MeauinHi 3a TCCC (saxuit mae 4
piBHI HaBuaHHs). Ane He Bci piBHI TCCC BHUBYarOTbCS BIMCHKOBHUMH 1
MpaliBHUKaMU Mojinii. Mae OyTH 4iTKe pO3yMIHHS TOTO, 110 BUBYAIOTh 3 TAKTHYHO1
MEJMIIMHN BC1 BIMCHKOBI Ta MpaIliBHUKHU TOJIIi, a 1[0 BUBYAIOThH JIHUINE OOMOBI
Meaukd (ToOTO 0co0H, SIKI MalOTh MEIMYHY OCBITY Ta € O0HOBOIO OJIMHHUIICIO).

PosristHemo niepni Ba piBHi, AK1 iICHYIOTH 3a crangaptamu CIIA ta Kanaau.

[Mepmmit — ASM (All Service Members — yci BilicbkoBOCTYX00BIIi) — TI¢
0a30BuUl pIB€Hb TAKTUYHOI JOTIOMOTH, IPU3HAYCHUIA 1J15 BC1X BIHCbKOBUX. OCHOBHE
TYT — HABUMTHU HAJABATH CaMOJOTIOMOTY Ta TEPIIy JOMOMOTY TOPaHEHUM TIiJ] Yac
oOcTpiny abo 1HIIOI HAsIBHOI 3arpo3u >KUTTIO; TAKTUYHO TMOJIHOBIM 10mOMO31 (3a
akpornimoMm M.A.R.C.H.(E): M (Massive bleeding) — macuBHa kpoBoTeua; A
(Airway Management) — ympapiminHg guxaasHumu 1nisixamu;, R (Respiration) —
nuxaHHs, TpaBma rpyanoi wiituau; C (Circulation) — mwmpkynsmis; H (Head
injury/Hypothermia/Hypovolemia) — TpaBma romoBu/rinmorepmisi/rinoBonemis; E
(Everything Else) — Bce iHI1Ie mepeMileHHs/ TIepeHeCEHHsI TOPAHSHOTO Ta JI0TIOMOTa
npu eBakyalli). Tako BHUBYAETHCA JOMOMOra MpU TPaBMax TOJIOBH, OYEH, IpH
OMiKax Ta TMepeioMax, 30HYBaHHS Ta [ii y BIAMOBIIHUX 30HAX IIOJ0 HaJaHHS
JIOMEIMYHOT IOTOMOTH Ta CKJIAJIATH 1 MPaBUIILHO BUKOPUCTOBYBATH 1HANBITyaIbHY
anteuky nepmoi gornomoru (IFAK - Individual First Aid Kit), sika mae Oytu B
KOXKHOTO O1M11s1.

Hpyruit — CLS (Combat Lifesaver — 60oenb-psTiBHHUK), MPOMIXKHHUN PiBEHb
IITOTOBKK, CTBOPEHUN I BIMCHKOBHX, IIOO BOHM MOTIJIM YaCTKOBO 3aMIiHUTH
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O0MOBOTO MeAMKa /0 TOro, SIK MOPAHEHOMY 3MOXKYTh HaJaTH KBaji(iKoBaHY
MeIu4Hy nonomory. Ha npoMy erami OO€lb-pSATIBHUK BHBYA€E Ta B MOJATIBIIOMY
3000B’s3aHU JOTIOMOTTH ITOPAaHEHUM MTOOpaTHMaM, a came Mij yac 00CTpLTy BECTH
BOTOHb Yy BIAMOBIAb Ta 3aMHATH YW 3HAUTH YKPUTTS;, OTJSAATH Ta JOMOMAaraTu
MOpPaHEHUM 3a aaropuT™MoM nepsuHHOTO orisiny /MARCH/ Tta BTopunHOTO Oy
[PAWS/ (3HeOoneHHs, aHTHOIOTUKY, TIOPAHEHHS, IIMHYBaHHS), COPTYBAaTH iX 3a
HEOOX1THOCTI; 3abe3medyBaTd O€3MEKy IMOPAHEHUX, TMOKU iX OMIAJAIOTH 1HII
PATIBHUKHU, TOTYBAaTH 1 3a0€3MeUyBaTH iX €BaKyallilo.

PosrnsnyBim 11i 1Ba piBHI HAaBYaHHA TAKTUYHIA MEIULIMHI, CTA€E 3pO3yMLIIUM,
110 OCBOITH il HEMOKJIMBO 0€3 HABUUOK POOOTH y CKIIa1 MiAPO3/LTy, BEACHHS 0010,
MOBOJKEHHSI 31 30po€ro, TOOTO 0e3 ychoro TOro, YOr0 HaBYAIOTh BIMCHKOBUX Ta
ChOTO/IHI, B YMOBaX BOEHHOTO CTaHy, — MOJIIIEMCHKUX B 3aKJIaJaX BUIIOI OCBITH 31
cnenupiyHUMU yYMOBaMU HaB4YaHHs. | BIANOBIIHO, HaBYaTH, TOOTO OyTH
IHCTPYKTOPOM 3 TAKTUYHOT METUIIHH.

BianoBinHO 40 BHUIE3a3HAYEHOTO € BIIEBHEHICTh, II0 ICHY€ HarajibHa
noTpeda B CTBOPEHHI €JMHUX CTaHAAPTIB HABYAHHS 3 TAKTUYHOI MEAMIIMHU Ta
€IUHUX CTaHAApPTIB IIOJAO I1HCTPYKTOPIB 3 TaKTUYHOI MEIUIIMHU, CTBOPEHHS
CTaHAapTIB JJIA €KIMPyBaHHS MPAI[IBHUKIB MOJTIIT, BpaXOBYIOUH MOTPEOU OCTAaHHIX
IpU HAJaHHI CaMOJONOMOTH Ta JOMEAWYHOI JIOMOMOTH HaceleHHI0. J[OoIiIbHO
3MIICHIOBATU MIATOTOBKY (paxiBLIB 3 TAKTUYHOI METMLIMHU 32 PIBHAMM, BIATMIOBITHO
JI0 TOTPeO Ta BAKOHAHHS 3aBJIaHb I11]1 YaC TAKTUYHOI M1JTOTOBKH J1J1s 3a0€31€YEHHS
CIIPOMO’KHOCTI CTY>KO0BHX Ta 00MOBUX MIAPO3ILIIB 1 OKPEMHUX KATEropiil rpoMaisiH
IIPY [IEHTPaX €KCTPEHOI MEIUTHOI IOMTOMOTH Ta MEAUITMHU KaTacTpod), HaBYATbHHIX
TPEHIHTOBHUX, KBalmi(iKallMHUX LEHTpax, BHUIIMX BIMCHKOBUX HaBYAIbHHUX
3aKjIaiax, 3aKjgaJax BHINOiI OCBITH 31 cHEMUpIYHUMHA YMOBaMHU HaBYaHHS.
[HCTpYyKTOpamMu 3 TAKTUYHOT MEUIIMHY BIATIOBIHO 710 PiBHIB MOXKYTh OyTH 0cO0H,
K1 MarTh 0a30Bl 3HAHHS 3 TaKTHKO-CIIEIIAJILHOI Ta BOTHEBOI IIATOTOBKHU
(BIMICHKOBI, MPAIIBHUKM MOJIIIT — AK A1F0Y1, TaK 1 Ti, IO MIIUIA Y BiJICTaBKy ab0
KOMICOBaHI 3a CTaHOM 3JI0pOB’sl), OTpUMaJd CBIIONTBO abo ceprudikar
IHCTPYKTOpa 3 JOMEIUYHOI JOMOMOTH Ta/ab0 MaloTh MEIUYHY OCBITY (I yMOBa
000B’sI3K0Ba JJIsl IHCTPYKTOpPA 3 TAaKTHYHOI MEIUIIMHU JJis1 OOHOBUX MEIMKIB) Ta
CKJIAIM ICTIUT Ha IHCTPYKTOpAa 3 TAKTWUYHOI MEIWIIMHHA TPH HEHTpaxX eKCTPEeHOT
MEIUYHOI JIOMOMOTH Ta MEAWIIMHU KaracTpod, HaBUYANBHUX TPEHIHTOBUX,
KBaTi(DiKalIHUX IEHTpax, BUIIMX BIMCHKOBHUX HaBYAJIIBHUX 3aKjiajax, 3akKjajax
BHUILOT OCBITH 31 crie()IYHUMHA YMOBAaMU HAaBYAHHS.

Cnucoxk BUKOPHCTAHUX JIFKEPeJI:

1. o take TCCC i 4domy ixHI pekOMeHMalii BaXIHBI M 4ac BUOOPY MEAMYHUX
toBapiB? URL: https://paramedic.ua/ua/o-nas (nata 3BepuenHs - 26.06.2024).

2. Konmernmis TCCC: mo 1we, anroputMu Hagands  jgomomoru.  URL:
https://sich.ua/domedychna-dopomoha/kontseptsiia-tccc-shcho-tse-alhorytmy-nadannia-
dopomohy/?srsltid=AfmBOogsECm8mbdR64cIJB81cE2Arp0oMDrjZWLogEVVSAWxe2AaFK
EfS. (mara 3BepHenns - 26.06.2024).
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Ouaexcanap IEPEJIEPIN,

TOIEHT Kadepu MI>KHApOTHOTO

1 eBpONEHCHKOTO MpaBa XapKiBCHKOTO
HaIllOHAJIbHOTO YHIBEPCUTETY

imeni B. H. Kapa3ina,

KaHIUIAT IOPUIUIHIX HAYK, JOICHT

KOMIIETEHIIA O®ICY MIZKHAPOJHOT' O
KPUMIHAJIBHOI'O CYJ1Y B YKPAIHI

21 cepnns 2024 poky napiamMeHToM YKpainu 0yio patudikoBaHo Pumcekuii
ctatyT MixHapoaHoro kpumiHaibHoro cyay (mam — MKC) [1]. Takum duHOM,
VYkpaina ctana 125-10 nep:kaBorO-y4acCHHUIICIO CBITOBOTO MPOTPECHBHOIO PyXy 3a
MOKapaHHs i 0c10, sIKi € BUHHUMH Yy CKOEHHI BOEHHUX 3JIOUYMHIB. 3a3HAYEHOMY
nepeayBajiu TPUBAJ MOJITUKO-TIPABOBI JUCKYCIT 1010 (POPMyBaHHS HAIECKHHUX
IPaBOBUX YMOB I 11b0T0. [IpoTe HEOOX1AHICTh BUKOHAHHS YKPATHOIO MOJIOKEHB
cT. 8 Yroau mpo acoraiiio, fka TOKJIajaja Ha Hally JAep)KaBy 3000B'si3aHHS
patudikyBatu PuMchkuil ctaTyT, 1 BiANOBIAHI BHECEHHs 3MiH 10 KoHcTUTyIIIi
VYkpainu BILAKPWIM MOKJIIUBOCTI 1Ji 1boro [2], [3].

B opranizamiitHomy miaHi patudikamis YkpaiHoro Pumcekoro cratyty
CTBOPWJIO BIKHO TPAaBOBUX MOXJHMBOCTEH IS Hamoi JACp)KaBH  IIOJO
MEePCIIEKTUBHOTO BHICYHEHHSI CBOTO KaHAWJATa Ha IMOCaay CyAJi Ta MPOKypopa
MKC; yuacTi Ykpainu y npoiieaypax oOpaHHs CyIJiB Ta MEpPCOHANTy 3a3HAauYeHOI
CyJIOBOi 1HCTUTYIIIT; HajaroKeHHs MoBHOIIHHOI criBnpari 3 MKC Ta peanizarii
IPOICAYPH MPUTSATHEHHS JI0 BiAMOBIIATBHOCTI MMOTEHIIIMHUX BOEHHHUX 3JIOYUHIIIB;
NOTTMOJICHHS y4acTi YKpaiHu y €BpOIHTErpaliifHuX MpaKTUKAX; anmpodariii HOBUX
MEXaHI3MIB TPABOBOTO 3aXHUCTY BIMCHKOBOCTYX)OOBIIB 30poitHux Cun YkpaiHu.
Bonnouac ycmimHe (QyHKITIOHATBHE 3MIMCHEHHS IIUX 3aBJIaHb MOXJIMBE JIMIIE 32
YMOBH ICHYBaHHSI YITKOTO MeXaHi3My criBpoOiTHunTBa Ykpainu 1 MKC. 3 miero
METOI0 CTOPOHM Ha JIOTOBIPHMX 3acajax YTBOPWIM OCOOJMBY I1HCTHUTYIIIO —
KpaiHoBHUi o¢ic MDKHAapOJHOTO KPUMIHAJIBHOTO Cyay B YkpaiHi (mam — odic
MKC). TloniOHuX IHCTUTYLIM paHille Yy BITYU3HSHOMY NPABOBOMY IIOJII HE
ICHyBaJIO. Y 3B’SI3KYy 3 IIUM HEJIOCIIIPKEHUM 3aIUIIA€ThCS MPAaBOBUM cTaTyC odicy
MKC. Iz oOcraBuHa OOyMOBIIOE AaKTyaJIbHICTh HAYKOBOTO BHUCBITIIECHHS
0COOJIMBOCTEH MPABOBOTO CTATyCy 3a3HAYCHOI CTPYKTYPH.

3ayBa)XMMO, M0 TIPAaKTHKAa CTBOPEHHS TMPEACTABHUIITB MIKHAPOIHUX
IHCTUTYII MyOIIYHOTO MpaBa y JepikKaBax € IMOMIMPEHOI 1 TpaJuLIiHOIO.
BiakputTs (3acHyBaHHS) TPEJCTaBHUIITBA HA HAIlIOHAJHLHOMY pIBHI JI03BOJISE
MIIBUIIATH PiBE€Hb €(EKTHUBHOCTI BHYTPIINIHROTO OPraHi3aliifHOTO0 MEXaHI3My
GyHKITIOHYBaHHS, IKUI XapaKTepHUH JJIsI MDKHAPOAHUX OpraHi3alliil Ik IHCTUTYTY
HE3aIeXKHO Bin i1 topuaumdHoi mnpuponud. Came BHYTPINIHIN opraHizaritHui
MexaHi3M, sK 3a3Hadae B. Jlucuk, € «IBUTYHOM», 3a JOMOMOTOK SKOTO
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peai3yroThCsl MOTEHIIINHI MOXIMBOCTI MDKHAPOJHOI OpraHizallii, 3akjajaeHi B ii
yCTaHOBUOMY akKTi [4, c. 78].

OCHOBHUM JIOKYMEHTOM, SIKUI perjaMmeHTye npaBoBuii cratyc odpicy MKC, €
VYrona mixk Kabinerom MinicTpiB Ykpainu Ta MiXKHaApOJHUM KpUMIHAIBHUM CYJI0M
po CTBOpeHHS 0icy Mi>KHApPOIHOTO KPUMIHAJIBHOTO Cyay B YKpaiHi, sika HaOysa
gyuHHOCTI 23.03.2023 p. [5]. 3a3HaueHWil AOKYMEHT BHU3HA4YMB CHEIUQIKY
npaBoBoro cranoBuiia opicy MKC sk iHCTUTYIII1, IKa MpU3HAYeHA JJI OpraHi3alii
epextuBHol nismmpHOCTI MKC Ha Teputopii Ykpainu, cBoeyacHOi peakiii Ha
BUKIIMKH, K1 MOXYTh OyTH mpeamerom cyaoBoro posriasgy MKC. BimnosimHo
ocobmmBocTI TIpaBoBorO cTatycy odicy MKC poskpuemo yepe3 aHami3 CUCTEMHU
0a30BHX MPAaBOBCTAHOBIIOBAHUX 3acaj] HOro (QyHKIIOHYBaHHS.

Tak, opic MKC nHa Teputopii YKpaiHu MOBHOBaKHUMN 3JIIMCHIOBATH CBOIO
nistmeHIcTh Bi iMeH1 MKC. Yepes odic MKC cyn peanizye cBOO MIXHApOIHY
paBOCyO’€KTHICTh. 3a3HaueHa BJIACTUBICTh € 3alOPYKOI0 peasizallii CyJ10M CBO€T
KOMIIETEHIIIT Ta JOCATHEHHS KIHIIEBUX LUJICH AisIbHOCTI. OKpIM IBOTO, MDKHAPOIHA
npaBocy0’exkTHicTb MKC no3Bossie cyny yKiIagaTd KOHTPAaKTH, IPOBOIUTH
omepaiii 3 pPyXOMUM Ta HEPYXOMHUM MailHOM, OpaTu ydacTb Yy CYIOBHUX
npoBakeHHsax. [IpamiBauku odicy MKC, yuyacHuku rpoiiecy (CBIAKH, MOTEPITLII)
Ta 1HIII 0COOU, IKUM HEOOX1THO 3HAXOJUTUCH Y MEKaX TepUTOpii YKpaiHu, MatOTh
IIPaBO HA BUKOPHUCTAHHS MPHUBLIEB, IMyHITETIB Ta MBI, sIKI BU3Ha4YeH1 y cT. 15-23
Yroau mpo mnpuBLiei Ta IMyHITETH MDKHApOAHOTO KPUMIHAIBHOTO CYAY Bij
10.09.2002 p., Bxiroyarouu cBo0Oy (PiHAHCOBUX aKTUBIB [6].

Ha odic MKC noxknaneno Takox rnesHi 000B’sa3ku. 3okpeMa, opic MKC 6epe
Ha ceOe 3000B’s13aHHSI 010 3[1HCHEHHS 1HPOPMYBaHHS OpraHiB BIaAu 3 KaIpOBHUX
nutanb ¢GopmyBaHHs mnepcoHany odicy MKC, acmekTiB Horo mepemilieHHs.
[Tepconan odicy MKC 3000B’s13aHMiT BUKOHYBATH PO3IMOPSIIPKEHHS Ta BKa31BKH,
HEOOX1TH1 ayig 3abe3nmedeHHs OcoOMCTOi Oe3meku, (I3MYHOTO 3aXHUCTy, SKi
dbopmymroroThesi opranamu Biagu Ykpainu. Odic MKC He moxke mgomyckaTw
BUKOPUCTAHHS BBIPEHUX MPUMIIIEHb 3a/Ji1 WUMOBIPHOTO YHHKHEHHS Cy0’€KTamMu
KpUMIHAJIBHOI BIIMOBIAAIBHOCTI, 31HCHEHHS HAJICKHOTO MPABOCYAIs BIAIIOBITHO
1o 3akoHojaBcTBa Ykpainu. Odic MKC 3000B’s13aHuii  He BiIUy>KyBaTH MaitHO,
npuadaHe ad0 BBE3EHE Ha yMOBAX, LIO0 NMepedadyar0Th HEMOKIIUBICTD BIAUYKEHHS.

Odic MKC B YkpaiHi € BaKJIMBOIO THCTUTYIII€I0, PYHKIIOHYBaHHS SIKOT Oyzie
cupusitit pob6ori MKC Ha Teputopii YkpaiHu y HaWOMMK4IM 1CTOpUUHIN
nepcnektuBi. [IpaBoBuil cTaryc 3a3HauY€HOI YCTAHOBU Mae€ creuudiky, ska
BpaxoBy€ CKJIQJHICT, BUKOHaHHS 3aBaaHb MKC B VYkpaiHi, a TakoXX colliajgbHi
YUHHUKH, K1 BIUTUBAIOTh A00 MOTEHIIITHO MOXYTh BIUIMHYTH Ha AisbHIcT MKC.
PesynpraTtuBHicTh AismbHOCTI 0icy MKC € 3amopykoro MOBHOIIIHHOI peasizariii
npaBocy0’ektHocTi MKC B VYkpaini 1 CTBOpeHHS YMOB Uil 3JIMCHEHHS
PE3YIBTATHBHOTO PO3CIIAYBaHHS Ta 3aCTOCYBAHHS 3aXO0/I1B BIMOBIJATBHOCTI 1100
0ci10, SIK BYMHIIIA MI>KHAPO/IHI 3JI0YMHH B TIEP10]] arpecii mpotu Y Kpaidu.
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Boaogumup AU IA,
JOKTOpaHT Kadenpu
aJMIHICTPaTUBHOTO MpaBa 1 Mporecy
JIHITPOBCBHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUAAT IOPUANYHUX HAYK

3APYBIKHUH JOCBIJ HOPMATUBHO-IIPABOBOI'O
PEI'YJIIOBAHHSI BITHOCHH, IIOB’I3AHUX 3 BUKOPUCTAHHAM
TA PO3IOPAKEHHAM ITYBJITYHUM MAUHO

[Ty6niuyne MaifHO — OfHA 3 TOJIOBHUX KATErOpiil y HAIIOMY KUTTI, aJKe came
HUM yCl MM KOPHCTYEMOCS LIOJHS HE3aJeXHO Bij Hamoro Oaxanus. O0’ekTamu
nyOJigYHOTrO MaiHa € IO, BYJUIl, MPOi3au, JOPOTH, MAPKU, CKBEPH, CIIOPYIH,
aBTOJOPOTH, PUHKHU, TOOTO BCl 00’€KTH MaTepiaJibHOTO CBITY, SIKUMH BOJIOIE
Jiep’kaBa Ta CYCIUIBCTBO. SIKIIIO TOBOPHUTH PO MOBHOI[IHHE HOPMATHBHO-TIPABOBE
3a0e3NeUYeHHS BITHOCHH, TIOB’SI3aHUX 3 BHUKOPHCTAHHAM Ta PO3MOPSIKCHHIM
nyOJIYHUM MaifHOM, TO BOHO Y MPABOBUX peajisix HALIOI Jep>KaBU MalkKe BiJICYTHE.
[ B3arasi 611611 HOPMATUBHO 3aCTOCOBYETHCS KATETOPisl «ITyOI14HAa BIACHICThY. J{7s
JOCSITHEHHSI METU Ta 3aBJaHb JOCIIIPKEHHS B paMKax IIi€l CTaTTi AOLIIBHO
BU3HAYMTH HOPMATHUBHO-TIPABOBE PETYJIOBAaHHS BITHOCHH, TIOB’SI3aHUX 3
BUKOPUCTAHHSM Ta PO3MOPSIHKEHHSIM IMyOIIYHOTO MaliHa y HalllOHAJIbHIN TPaBOBii
JOKTPHHI Ta MPABOBOMY TOJI1 3apyO1KHUX KpaiH.

Tak, BigmoBigHo a0 cT. 190 IIK Vkpainn MaitHOM sk 0COOJMBUM 00’ €KTOM
BBAXKAIOTHCSI OKPEMa Pid, CYKYITHICTh PeYeil, a TAKOK MAafHOBI MpaBa Ta 000B’SI3KH
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[1]. Crarts 136 'K Ykpainu BuU3Hauae MaiHO SK CYKYHHICTh pedeil Ta 1HIIMX
IIHHOCTEH (BKJIFOYAIOUW HeMaTepiaabHl aKTHUBH ), sIKI MalOTh BapTICHE BU3ZHAUCHHS,
BUPOOJISIOTHCS a00 BUKOPUCTOBYIOTHCS Y JISIIBHOCTI Cy0’€KTIB rOCIoaproBaHHs
Ta BIJI0OpaXaroThCs Y IXHhOMY OajaHci a00 BpaxOBYIOThCS B 1HIIHMX, TIepeA0aueHUX
3akoHOM (opmax oOmiky MaitHa 1ux cy6’ektiB [2]. Y Konsenuii OOH npotu
TpaHCHALIOHAJIBHOT OPTaHi30BaHOI 3JI0YMHHOCTI M1/ MOHATTSAM «MaiHO» PO3yMIIOTh
Oyab-SK1 aKTUBH, MaTepialibHI Y1 HEMaTepiaibHi, PyXOMi UM HEPYXOMi, BUPA)KEHI B
pedax 4yu mpaBax, a TaKOX HOPUIUYHI JOKYMEHTH YU aKTH, IO MIATBEPIKYIOTh
IpaBO Ha Taki aKTUBU 4d iHTepec y HUX [3]. YV Hopmax ynnHOI KoHCTHTYIIIT Taka
rpajaiisi 4iTKO HE MPOCTEXKYETHCS, MPOTE BUIUISIETHCA BIIACHICTH YKPaiHCHKOTO
Hapoxay (ct. 13), mepkaBHa BiacHicTh (cT.cT. 13, 41), KOMyHaJIbHa BIIACHICTH
(ct.ct. 41, 142, 143), npuBatHa BnacHicThb ( c¢T.41) [4]. Koxna 3 ¢popMm myOaigyHOT
BJIACHOCTI Ma€ TMEBHE HOpPMAaTUBHE 3akpirieHHs. Tak, y crarti 13 Koucruryiii
VYkpainu BU3HAUEHO, IO 3eMJs, ii Hajapa, aTMocdepHe TMOBITPs, BOAHI Ta IHIII
OPUPOJIHI PECYpPCH, IO 3HAXOAATHCA B MeEXax TepuTopii YKpaiHW, HpUpOIHI
pecypcu 11 KOHTUHEHTAIBHOTO MIeNb(]y, BUKITIOYHOI (MOPCHKOi) €KOHOMIYHOT 30HU
€ o0'ekTamMH TpaBa BIJIACHOCTI YKpAiHCBKOTO Hapony. Bim iMeH1 yKpaiHCBKOTO
HapoJy TMpaBa BIIACHUKA 3JIHCHIOIOTh OpraHW JepaBHOI BJIaJAM Ta OpPraHU
MICLIEBOTO CAMOBPSIyBaHHA B MeXaxX, BU3HaueHUX 1€t Koncruryuiero [4]. 3akoH
VYkpainu «IIpo ynpasmiaHs o0'ekTamu iep>kaBHO1 BiacHOCT» BiJ 21 BepecHs 2006
poky Ne 185-V [5] Bu3Hauae nepeinik 00’€KTiB AepKaBHOI BIACHOCTI Ta MOKIa/la€e
0OOB'A30K Ha 3JIMCHEHHS YNPABIIHHS HUMHM BiJ iMeH1 jAepxkaBu Ha KaOiner
MinictpiB Ykpainu (naxi — KMYVY) ta i opranu BukoHaBuoi Biaau (naini — OBB).
OO0'exkTH BJIACHOCTI TEPUTOPIATBLHUX TPOMaAJl YAaCTKOBO BHU3HA4ye€Hl y cTarTi 142
Koncrutymii Ykpainu, y 3akoni Ykpainu «IIpo MmicuieBe camoOBpsIyBaHHS B
VYkpaini» Big 21 TpaBusa 1997 poky Ne 280/97-BP [6], y crtarTi 16 dakTuyHO
poyonpoBaHo 3MmicT HOpMmU ctarTi 142 Koncruryii Ykpainu, 0e3 3a3HadeHHS
YITKOTO TEpeiKy BHUAIB MaiHa TEpUTOpialbHUX Tpomai. TakuM YMHOM, CIIiJ
KOHCTaTyBaTH, 110 B HAI[IOHAJLHOMY 3aKOHOJABCTBI  HEBPETYJIhOBAaHUM
3ITMIIAETHCS TIOHATTS, O3HAKH MyOJIIYHOTO MaifHa, MepeiiK myOJiYHoro MaiiHa Ta
myOJIiYHOT BIACHOCTI.

[Ilomo 3apyOiXKHOTO JIOCBiY HOPMATUBHO-TIPABOBOIO  PETYJIFOBAHHS
BiTHOCHH, TIOB'SI3aHUX 3 BUKOPUCTAHHIM Ta POMOPSIKEHHSAM MyOIIYHUM MaifHOM,
TO CIiJ 3a3HAYUTH, IO €JUHOTO MIAXOAY Y PETyJIOBaHHI BIJHOCHH ITyOJIIYHOT
BJIACHOCTI (1, 30KpeMa, BUKOPUCTAHHS MyOIIYHOIO MaiiHa) HEe BUPOOJIEHO, X04a B
KOXKHIM KpaiHl € CBOi 0COOJIMBOCTI MPABOBOr'O PEryJIOBAHHS IMyOJIIYHOTO MaiHa.
Hanpuknaz, 3akoHoaBue 3a0e3ne4eHHs BITHOCUH MyOIi4HOI BIacHOCT1 y DpaHilii
ICTOTHO BIZPI3HAETHCS Bia iHIMX KpaiH €C HagBHICTIO KOAM(IKOBAaHUX aKTiB, a
came Kognekcy nepskaBHoi BiacHocTi @pantii (1962 p.) Ta Kogekcy excnponpiariii
qutst myomigHoi kopucti (1967 p.) [7]. Ha piBai KonctuTymii 1€l kpainu B ab3artti 9
npeamOynu Koncturyiii Big 27 xoBTHS 1946 p. BU3HAUEHO, 1O OYy/b-sIKE€ MaifHO,
MIIPUEMCTBO, €KCIUTyaTarlisl sIKOTO 3IHCHIOETHCS MyOJIIYHOI0 CIIy)0010 abo €
(baKTHYHOI0 MOHOTIONI€I0, Ma€ OYTH BIACHICTIO rpoMasu [8, c. 498].
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Jnst Oumbliocti 3apyOilKHUX KpaiH, y TOMY 4Mcli W Kpain-uieHiB €C,
HacaMIlepe/l XapaKTepHE 3aKpIIUICHHS KOHCTUTYLUIMHUX MPUHIMUIIB BITHOCHH
nyOJIIYHOI BJIACHOCTI, 3arajoM, Ta IPABOBOTO pPEXKUMY OO'€KTIB MyOII4HOT
BiacHocTi, 30kpema. Tak, Koncturymiero boarapii 1991 p. y m 2 ct. 17
BCTAHOBJIIOIOTHCS JIBI (OpMHM BIJIACHOCTI: TpuBaTHa Ta myOmiiuHa. I[lyGmiuna
BJIACHICTh MpEJCTaBleHa 00'€éKTaMU, IO € BHKIIOYHOIO BiAacHICTIO PecmyOmiku.
3rigHo 3 Koncturyuiero bonrapii opranam aep:kaBHOI Biagu Moxke OyTH HaJaHO
MaiHO N7l BUKOHAHHS CBOIX (DYHKIIHM, a TaKOX 1HIIE MaiHO, MpPU3HAYCHE IS
MOCTIMHOTO 3aJ0BOJICHHS 3arajJibHOHAIIOHAJIBHUX MOTped. Bono Moxe Oyrtu
BITYYEHO, OOTSKEHE PEYOBUMH IIPaBaMH 1 MPUI0aHO 3a JABHICTIO BOJIOAIHHS [9].
3akonom bonrapii «IIpo nepxkaBHy BiacHicTh» Bif 21.05.1996 p. y cT. 2 BU3HaUCHO
o0'ekTH JepkaBHOI (IyOJIYHOT BJIACHOCTI), JO SKUX BIJTHECEHO: 00'€KTH
HEPYXOMOCTI, 5IKi HA0YBaIOTh OpraHu JIep>KaBHOT BJIaJIM MPU BUKOHAHHI HUMH CBOiX
GyHKINH; aepKaBHE MaHO, K€ HAJICKHUM YMHOM 3aKpiIJICHE SK IaM'STKU
KyJIbTYpH CBITOBOTO YHM HAalllOHAJIBHOIO 3HA4YeHHs; OyAb-sIKe 1HIIE MaiHo,
OpU3HAUEHE  CIY)KUTH  TOCTIHHMM  CYCHUIBHMM  moTpebaM  Ta  Mae
3araJbHOHAI[IOHAJIbHE 3HAUYEHHA». Y CT. 15 3a3HayeHo, 1m0 00'€KTH HEPYXOMOCTI,
10 CTAHOBJISITH IMyOJIIYHY BJIACHICTh, MIOBUHHI BUKOPUCTOBYBATHUCS JIEPKaBHUMU
opraHaMu JJisi 3aJI0BOJICHHS CYCHUIBHUX IOTpeO Ta CIOyryBaTd myOI1YHUM
iHTepecam cycninbeTia [8, ¢. 84]. Tak, 3rigHo 31 cT. 132 Konctutymii Icnanii 1978
pOKy, TpuOepexHa cMmyra, IUISKI, MPUPOJIHI PECYPCH EKOHOMIYHOI 30HU Ta
KOHTUHEHTANbHUN 1Ieiab( € JUIIe Jep>KaBHOIO BIACHICTIO, JOMYCKauu
MO>KJIUBICTh BCTAHOBJICHHSI 3aKOHAMM CTaTyCy JEp:KaBHOI BJIACHOCTI Ta Ha IHIII
BUM 00’ €KTIB BJIACHOCTI, y TOMY YHCIII y Ipolieci Harionamizamii [8, ¢. 33 — 34].

Bianosinno no Koncrutymii [lopryranii 7o my61i4HO1 BIACHOCTI BITHECEHO:
TEpPUTOpIaIbHI BOAU Ta JHO TiJ HUMH, KOHTUHEHTAJILHUHN 1IeNb(], a TaKoX 03epa,
HIIT PUPOJIHI BOJONMHUIIA, TPOTOYHI CYJAHOIJIAaBHI Ta CIUIaBHI BOJAU Ta iX JHO;
mapyu atMochepu HaJl TEPUTOPIEI0, MO 3HAXOASATHCS BHUINE 3a PIBEHb, JO SKOTO
MOBITPSHHUI CTOBII BHU3HAETHCA 3a BIIACHUKOM a00 BITHOCHTBCS JI0 ITOBEpPXHI
JUISTHKY; TIOKJIAU 3 KOPUCHUMH KOMIAJTMHAMHU, JKEpesia MiHepaIbHUX JIIKYBAJIbHUX
BOJI, IPUPOJIHI MMOPOKHUHHU 3€MJIi, ICHYIOUI ITJI IIOBEPXHEIO; BUHSATOK CTAHOBJIATH
MPUPOJHUIN KaMIHb Ta 1HIII HEPYHI MaTepialin, K1 3a3BHUYail BUKOPUCTOBYIOTHCS B
OyIIIBHUIITBI; JOPOTH; HAIllOHAJbHI 3aJI3HMIN; 1HIIE MaiHO, BiHECEHE IO i€l
KaTeropii 3aKOHOM. A BXke Ha PiBHI OKPEMUX 3aKOHIB BU3HAUYEHO BUIU MyOJI1YHOTO
MaiiHa, siKke mepeOyBa€ y BOJIOJIIHHI JIep»KaBU, aBBTOHOMHHUX 00JIacTeil Ta MICIIEBUX
OpraHiB BJajM, a TaKOXX HOro pexuM Ta YMOBHM BUKOpUCTaHHA [8, c. 333, 334].
Bianosinno no cr. 135 Konctutyuii PymyHii myOsiiyHa BIACHICTh HAJIEKHUTH
nepkaBi a00 aAMIHICTPATUBHO-TEPUTOPIAIBHUM OAUHUIIM. Jlo myOniyHOTO MaiHa
BilHECEHO OaraTcTBa Haap OyIb-IKOTO XapakTepy, MUISXH CIOJIYYEHHS,
MOBITPSHUN MPOCTIP, BOAU 3 MOXKJIMBUM JIJIs1 OCBOEHHSI EHEPT€TUYHUM MOTEHL1aJIOM
Ta BOAM, SIKI MOXYTb OYTHM BHMKOpPUCTaHI B MyONIUYHUX IHTepecax, IUITKI,
TEpUTOpiaIbHE MOPE, MPUPOJIHI PECYPCH EKOHOMIYHOI 30HH Ta KOHTUHEHTAJIHLHOTO
menb(dy, a TakoXk 1HIII, BCTAHOBJEHI 3akoHOM Onara. IlyOmiuHe MmaiiHO MoOxe
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nepeaBaTUCs B YNPaBIIHHS aBTOHOMHHUM JIEpP’)KaBHUM MOHOMOJISAM  abo
IPOMAJICBKUM yCTaHOBaM, a TaKOXK 37aBaTHCS B KOHIIeCit0 abo B opeHny [8, c. 44].
Tyr cmig 3a3HaudTH, M0 caM JIOTOBIP KOHIECIT € MyOJIYHO-TIPaBOBUM
(aAMIHICTPATUBHUM) JOTOBOPOM.

Y Kanangi npaBo myOmiuHOI BJIACHOCTI 3aKpiIUIEHO JIMIE HA PIBHI
KOHCTUTYIIHHUX aKTiB, KOHCOIIIOBAaHUX Y €IMHUN TEKCT 1 MPUHHATUMH Y MEPIOJT 13
1867 mo 1982 p. [8, c. 334]. IlyGmiyae wMalHO JUIMTBCS HaA MaWHO
3arajpbHOJICpKaBHE Ta MyHIIumNaiabHe (MaiHO mpoBiHMIiK). Tak, 3emus, Haapa,
KOPHCHI KOTaJINHHU, K1 Iepe0yBaloTh Y MyHIIIUNAIbHINA BIACHOCTI, BITHOCATHCA Ta
BUKOPHCTOBYIOTHCSI TUMU MPOBIHIIISIMH, JI€ 111 00'€KTH 6€3MocepeIHbO PO3TAIIOBaH1
(ct. 109). Ilpogiutii 30epiraroTe 3a co00I0 HAJIEKHY iM MyOIIYHY BJIACHICTH, 3a
BUHSITKOM BHIIAJIKIB, KOJIM Jiep’KaBa Mae IMpaBO MpHUiiMaTH Ha ce0e ympaBiIiHHS
myOJIIYHOIO BJIACHICTIO, sIKa MOTPIOHA JJIs 3MIITHEHHS Ta 3aXUCTY 1HTEPECIB KpaiHu.
[Ile oxniero kpaiHOIO, Y sAKIA OUIBIIICTH MyOJIYHOTO MaiiHa mepedyBae y pykKax
micueBoi Bnaau, € CIIA. I[TuToma Bara ocTaHHBOTO Y 3aralibHii CYKyITHOCT1 MaiiHa,
o Mae myOniuHui xapakrep, e y 80-x pokax craHoBuina 75 %. o my6miyHoro
MaiiHa, 1110 TiepeOyBae y BIACHOCTI JiepKaBH, BIHECEHI 00'€KTH, IO 3HAXOASITHCS
Ha 3eMJISIX JIepKaBHOI BJIACHOCTI Ta MalOTh CTpATETiyHE 3HAYCHHS (HAIPUKIA],
HalllOHAJIbHE areHTCTBO JOCIIJKEHHS KOCMIYHOTO MpOCTOpy — aHria. National
Aeronautics and Space Administration, ckop. NASA), abo MarTh 000pOHHE
3HAUEHHA (BIMCHKOBI 0a3u, aepoapoMH, BIMCHKOBA TEXHIKA, MOPCBHKI MOPTH),
MOIIITOBA CIIyk0a, 1pUrauiiHi Cnopyau, JOpOTH, OPTHU, €JIEKTPOCTaHIi, HAYKOBI1 Ta
JOCIITHULBKI UEeHTpu. Baprticte akTtuBiB nepxkaBHoro MaiiHa CIIA 3apa3
ctaHoBUTh moHay 30 % HauioHanbHOro OaraTcTBa KpaiHW, (eaepalbHUl ypsia €
HaWOUTBIIIMM CTPAXOBHM areHTOM.

[TizcymoByrOUM, CiIiJ 3a3HAYUTH, M0 JOCBIJ IPAaBOBOIO PETYIIOBAHHS
BIJIHOCUH BUKOPHUCTaHHS MyOJIYHOrO0 MaifHa B 3apyO1KHUX KpaiHax CBITYHUTH MPO
Te, 1110, TIO-TIePIIle, HA KOHCTUTYIIIHHOMY PiBHI 31HCHIOETBCS Tpaallisi MyOI14HOTO
MaiilHa Ha 3arajbHOJIEP)KaBHE Ta MYHILUIAJIbHE, MO-Apyre, Ha PIBHI OKPEMHX
3aKOHIB, K1 Hal4yacTilIe HOCATHh KOAM(IKOBAHUM XapaKTep, YPeryJbOBaHO CTATyC
JIEp’)KaBHOTO MaiiHa Ta MaiiHa TEPUTOPIAIbHUX TPOMad, a TaKOX TMOPSIOK
PO3MOPS/KEHHS HUM  BIANOBIIHUMHM Cy0’€KTaMu MyOJiyHOT —aaMiHICTpali
(mepemadya B KOHIIECIIO), @ TAKOX MUTAHHS 3aJy4y€HHsl MPUBATHOTO MaifHa [0
TUMYacOBOi MyOJIIYHOT BJIACHOCTI JIJI 33JJ0BOJICHHS MOTPEO CYyCHIJILHOTO 1HTEPECY.
Jns Yxpainu noniOHMM JOCBIA MIT OM CTaTU MEPEIyMOBOIO JJIsl BAOCKOHAJICHHS
MIPaBOBUX 3acaJi BUKOPUCTAHHS Ta PO3MOPSAIHKCHHS MyOiuyHuM MaiiHoM. Ha Hamry
TYMKYy, 1I€¢ MOXJIMBO IIUIIXOM BIIPOBA/DKCHHS JBOX albTCPHATHBHUX IILIAXIB
YIOCKOHAJIEHHS HOPMOTBOPYOCTI: MEPIIMA — MPUUHATTS KOMIUIEKCHOTO 3aKOHY
VYkpainu «IIpo myOniyHy BIAcHICTH», B SKOMY Ma€ OyTH BH3HAUEHO MOHATTSA
nmyOJigyHOI BJIACHOCTI Ta MaifHa, iX O3HAaK Ta BUJIB TaKOi BJIACHOCTI Ta MaiiHa,
MOPSIIKY MOTO BUKOPUCTAHHS Ta PO3MOPS/KCHHS; 1HIMWNA — BH3HAYCHHS TOYHHX
O3HaK, BHJIIB MyOJi4HOTO MaiiHa 3a oro (gopmamu B 3akoHi «IIpo ympaBrmiHHS
00’eKTaMu Jiep>kaBHOI BIIACHOCTI» Ta 3akoH1 «IIpo MiciieBe caMOBpsTyBaHHSD.
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Oaexcanap PAIYEHKO,

JOTEHT Kadepu KOHCTUTYIIHHOTO

1 MDKHApOHOTO MpaBa Ta Mpas JIOJUHU
XapKiBChKOI'O HalllOHAJIBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHJIUJAT IOPUANYHUAX HAYK, TOLUEHT

OCOBJIUBOCTI JOTPUMAHHSA INTPUHIIUITY BUSHAHHA
ITPABA TPOMAJISHUHA HA 3MIHY I'POMA/JISAHCTBA
B YMOBAX BOEHHOI'O CTAHY

B ymoBax mii mpaBOBOro peKMMy BOEHHOTO CTaHy, 3allpOBAKEHOrO B
VYkpaini 22 mororo 2022 poky Ta HEOJHOPA30BO MojoBxkeHoro IIpesumeHtom
VYkpainu y 3B’A3Ky 31 30pOHHOIO arpeci€ro pociichkoi deaeparii mpoTu HamIoi
JepXaBu, OCOOJIMBOI aKTyalbHOCTI Ha0yBa€ MHUTAaHHSA 3a0€3MEUYEHHS OCHOBHHUX
(KOHCTUTYLIMHUX) MpaB 1 CBOOO/ JIIOJUHU W TPOMaJsTHUHA Y TaKUX CIEeIU(pIYHUX
ymoBax. He € BUHSITKOM 1 KOHCTUTYIIiHE TPpaBO 0coOu Ha rpoMaisHCTBO. [locuiioe
aKTYaJIbHICTh 1ILOTO MUTAHHS I1I€ ¥ OroJjolieHa B YKpaiHi 3arajibHa MoOimi3ailis,
OCKUJIbKY YacTHUHA TPOMAIsiH Y KpaiHu, HacamIepe ] 40JI0BI4Oi CTaTi, HE BUSBIISIIOUN
Oa)kaHHS] BAKOHATHU CB1 KOHCTUTYIIHHUN 000B’ 30K 13 3aXUCTy BiTuM3HU 3 pi3HUX
MOTHBIB (peMIriiiHl NepeKOHaHHA, CTpax Mepes MOTEHIIHHOI0 3arp030I0 OTPUMATH
MOpaHEeHHs Ha (DPOHTI UM B3araji 3aruHyTH, HEAOBIPOIO JI0 EPKaBHUX 1IHCTUTYIIIH,
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3 1JICOJIOTIYHUX YW MaTepiajbHO-()IHAHCOBUX MIPKYBaHb TOINO), HaMararoThCs
CKOPHUCTATHCS CBOIM KOHCTUTYIIIHHUM IpPaBOM Ha 3MiHY CBOTO TPOMaJISIHCTBA
(Ykpainu) Ha rpOMaJITHCTBO 1HIIKX KpaiH.

deHOMEH TpPOMAJSHCTBA BUABISIETbCS y HOTO CKJIAJAHOMY MOJITHKO-
PaBOBOMY XapakTepi, IO 3ayinae sK 1HTEpeCH TPOMAJsHUHA, TaK U 1HTEPECH
JepKaBu. Y HOTro OCHOBI ()aKTUYHO JISKUTH Yroja MK 0COO0I0 1 JIep:KaBoio PO
BCTAHOBJICHHS TIEBHOTO, CTIHKOTO, HEOOMEKEHOT0 Y MPOCTOP1 i Yaci IOPUIHUYHOTO
3B’s13Ky. OJTHA 3 KITIOUOBUX, MOYKHA CKa3aTH BUPIMIATLHUX, JUTSI 1HIIIFOBAHHS TAKOTO
3B 3Ky 3 OOKY JIOJUHHM O3HAK TPOMAJSHCTBA € HOTo JOOPOBUIHHHI XapakTep Ta
cBoOoma HaAOyTTS ¥ NpUNMHEHHS TpomansHcTBa. [IpumyiryBaHHS 10 HAOyTTS
TPOMAJISIHCTBA JIep’KaBU, HOT0 HaB A3yBaHHsS 0co01 3 OOKy JIep:KaBH € O3HAKOIO
HEJIEMOKPATUYHOCT] JIepXKaBU, 3acBiAUye ii HEMpPaBOBUN XapakTep. 3a3falieriib
3HAIOYM TMPO HASBHICTh O3HAK MPUMYCOBOCTI Yy BCTAHOBIIEHHI BIJIHOCUH
IPOMAJITHCTBA, MOKHA IIJTKOM JIOT1YHO MPUITYCTUTH, 1110 3HAYHA YACTUHA YHHHHUX
Yy TOTEHLIMHUX TPOMAJSH JACp>KaBH CBIJOMO BIIMOBUTHCS BiJ TEPCIEKTUBU
HACWJIBbHO, BCyleped IXHiil Boii, OyTH «IpUB’SA3aHUMU» JO JIepKaBH.
JIoOpOBUIBHICT, B YKJIQJaHHI yroAu OCO00I0 3 JEp’KaBOl0, Ha Hamie IIHOOKe
NEPEeKOHAHHS, € BU3HAYAJILHUM YMHHHKOM B MPOIIECI YXBAJICHHS PIIICHHS 1010
HaOyTTd IPOMAJSHCTBA JEp>KaBU. AHAJIOTIYHUN MIIX1J Ma€ 3aCTOCOBYBATHUCS HE
auiie 10 HaOyTTs, a ¥ 10 MPUIUHEHHS TPOMAASHCTBA MIJISXOM BHXOIY 3 HBOTO.
3perToro, 11e Ma€ 3a0€3MEYNTH BUCOKHM pIBEHB TOBIPH 3 O0KY 0c00M Y 11 0ILIHHIX
BIJIHOCHHAX 3 JIEPXKABOIO, SIK1 € 3MICTOM I'POMA/ISIHCTBA.

BianosinHo 1o ct. 25 Konctutyuii Ykpainu «I'pomaasiHiH YKpaiHu HE MOXe
OyTu 1030aBJICHHI T'pPOMaASHCTBA Ta MpaBa 3MIHUTH TpoMaasHCTBO» [1]. V¥V
3a3HAYCHOMY KOHCTHUTYIIITHOMY TIPHUIKCI BCTAHOBJICHO KAaTETOPUYHUN IMIIEPATHUB,
mo Oe3nmocepeIHbO 3a00pOHSE JAepkaBl B 0CO01 BIAMOBIAHUX KOMIIETEHTHHUX
OpraHiB MepeNKoHKaTH TPOMATHUHY YKpaiHu y peaiizailii Horo mpasa Ha 3MiHY
rpomajsHcTBA. JKOMHUX BUHSATKIB MPU IIbOMY 3a3HaueHa HOpMa HE repeadayac.
binbme Toro, iMmepaTUB y BIJACYTHOCTI y JEpKaBU HOPUIAUYHOT MOMKIHUBOCTI
1M030aBIsATH YU y OyJb-SKHM 1HIINI criocid oOMeXxyBaTH TpaBO TPOMaIsTHUHA Ha
3MiHY HOT0 TpPOMaJSHCTBA MIATBEPIKYEThCS W MOJOKEHHAMH CT. 64 OCHOBHOTO
3akony Ykpainu: «KoHCTUTYIIMHI MpaBa 1 cBOOOJW JIIOJUHU 1 TPOMAJISTHUHA HE
MOXKYTbh OyTH 0OMEXeH1, KpIM BUMAJIKIB, nepeadauennx Koncruryniero Ykpainu. B
YMOBaxX BOEHHOTO a00 HaI3BHUYAHOTO CTAaHY MOXKYTh BCTAHOBIIOBATHCS OKpEMIi
OoOME>KeHH MpaB 1 cBOOO/ 13 3a3HAYEHHAM CTPOKY J1i [IUX oOMexeHb. He MOXyTh
OyTu oOMeKeHi mpasa 1 cBo0oaM, nepeadaueHi crartsamu 24, 25, 27, 28, 29, 40, 47,
51, 52, 55, 56, 57, 58, 59, 60, 61, 62, 63 uiei Koncruryuii» [1]. ¥V mnepemniky
nosioxkeHb KoHcTuTymii Ykpainu, 1o 3akpilieHl y 3a3Hau€HUX CTaTTsIX, K MU
MOKEMO CIIOCTEpIraT, 3raayerbes il cT. 25, sika, HarajlaeMo, HOpMaTUBHO BU3HAE
3a TPOMATHUHOM TIPaBO Ha 3MIHY TpoMajsiHCcTBa. OTKe, 3alpoBaKEHHS B Y KpaiHi
MIPABOBOTO PEKUMY BOEHHOTO CTaHYy Y 3B’SI3KY 31 30pOHHOIO arpeci€ro pociichbKoi
dbeneparniii He € HOPUAUYHOIO ITIJICTABOIO I OOMEKCHHS IIpaBa T'pOMaJITHHHA
VYkpainn Ha 3MiHy TrpoMansHcTBa. bynb-ska cnpoba naepkaBd BCTaHOBUTH
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3a3HAYCHI HEKOHCTHUTYI[IHI OOMEXEHHS OJHO3HAYHO Ma€ KBaji(iKyBaTHCS SK
NOPYIICHHS OCHOBHUX NIpaB 1 CBOOOJ TrpomajisH YKpaiHu, HependadeHuX SK
KoHctutymiero Ykpainu, Tak 1 TUX, 0 BUITUBAIOTH 3 MI>KHAPOJAHHUX 3000B’A3aHb
VYkpainu y chepi OCHOBHUX IpaB 1 CBOOO/ JIFOJIUHU, 3aKPIIJICHUMHU BIJIOBITHUMU
MDKHApPOJHUMU aKTaMu, sIK1 Hallla Jep>kaBa mijnucania i patudikysana — 3arajibHoi
AeKiapanii npas J0AuHU, MIXKHAPOJHOTO MAaKTy MPO TPOMAISHCHKI 1 MOMITHYHI
npaBa, KoHBeHIII€10 PO 3aXUCT MpaB JIFOJUHU 1 OCHOBOIOJIOKHUX CBOOOJ TOIIO —
AK1 € OPUANYHUM TIATPYHTAM MDKHAPOAHUX CTaHIAPTIB Y cepi MpaB JIIOIUHU.

JloriyHUM TIPOJOBKEHHAM TOJI0KeHb KoHCcTUTYTIIT YKpainu € HopMu 3aKOHY
VYkpainn «IIpo rpomamsacTBo Yikpainuw» (mami — 3akoH). Cepen NpUHITUIIB
TPOMaJSIHCTBA YKpaiHU, 3aKpIIJIEHUX Yy CT. 2 3raJlaHoro 3aKOHY, YibHE MICIE
MOC1/1a€ MPUHIMIT BU3HAHHSA MpaBa rpOMaJITHUHA YKpaiHU Ha 3MIHY TPOMAasTHCTBA
[2]. Ha BimMiHY BiJ KOHCTUTYI[IHHUX TOJIOKEHb MPUMUCU 3aKOHY MICTATH MEBHI
YMOBH peaii3allii MOBHOJIITHIMH TPOMaJisiHAMH TpaBa Ha BUXIA 3 TPOMaJIsHCTBA
VYkpainu, T00TO (PakTHYHO Ha HOro 3MiHy. YMOBaMH BHXOAY TI'POMAJSIHUHA 3
rpoMa/isIHCTBAa YKpaiHu 3aKOH BU3HAYAE:

— TOCTIHHE NPOKUBAHHS 3a KOPAOHOM,;

— HaOyTTd TIpOMaJSHCTBA IHINOI JIepKaBU a00 OTpPUMAaHHS JOKYMEHTA,
BUJIAHOTO YMOBHOB&KEHWMHU OpraHaMH 1HINOI JAepXaBH, PO Te, 110 TPOMAaJSHUH
VYkpainu HaOye 11 TpOMajTHCTBO, SIKIIO BUHJIC 3 TPOMAJIIHCTBA Y KpaiHu;

— BIJICYTHICTh Yy TPOMAaJISHMHA YKpaiHu B YKpaiHi MOBIAOMIIEHUX HOMY
MiJI03p Y BUMHEHHI KPUMIHAJIBHOTO MPaBOMOPYIIEHHS a00 HAasBHICTH CTOCOBHO
HBOTO B YKpaiHi OOBHHYBAJILHOTO BHPOKY CYIy, III0 HaOpaB 3aKOHHOI CHJIM 1
M1UIsIra€ BUKOHAHHIO.

He Bparounch 10 KPUTUYHOTO aHajizy KOHCTUTYLIWHOI KOPEKTHOCTI
MOJIOKEHb 3aKOHY, IO 3aKpIIUIIOIOTh BUINE3a3HAYCHUN MEpeik YMOB BUXOIY 3
rpOMaJITHCTBA YKpaiHu (Ha HAIy TYMKY, 11€ MIUTAaHHS MA€ CTaTH TEMOIO OKPEMOTO
HayKOBOT'O JOCIIIJIKEHHS ), XOT1J0Cs O aKIEHTYBaTH yBary Ha BiJICYTHOCTI HaBITh Y
TakoMy, HeOe30raHHOMY 3 TOYKM 30py BignoBigHocTi KoHctutynii Ykpainu
MepeiKy, Takoi yYMOBH, SIK 3alpPOBAKEHHS Ha TEpUTOpii YKpaiHW MPaBOBOIO
PEXXUMY BOEHHOTO CTaHy. TakuM 4YMHOM, 3a KOJHUX OOCTAaBUH OCTaHHIN HE MOXe
BBOXATUCA IOPUJIMYHOKO IIJICTABOIO JUIsI OOMEKCHHS JIEP)KaBOIO  IIpaBa
rpoMaJiTHUHA Ha 3MiHY TPOMAJISTHCTBA, HABITh 32 YMOBU MOCWJIAHHS HA HASBHICTH Y
rpoMajisHUHAa KOHCTUTYILIIHOTO 000B’SI3Ky 3axuiaTi BiTun3Hy unm HEOOXITHICTIO
3a0e3MeUeHHs] HAIIOHATBHOT Oe3MeKn YKpaiHu, M0 € TOMUPEHUM SIBUIIEM Y
BUIaIKaX 0OMEKEHHS 1HIIUX KOHCTUTYIIMHUX TpaB 1 CBOOOI TpoMajisiH Y KpaiHHu.

TBepao nepexkoHaHi y Tomy, 1m0 y XXI cTOMITTI KOXKHIN JTIOANHI, HE3aJIEKHO
Bl 1i Jep>KaBHO-TIPAaBOBOTO CTaTyCy, LMBLII30BaHA, JAEMOKpAaTH4YHA, IpaBOBa
Jiep’kaBa Mae 3a0e3MeYUTH yciMa HasgBHUMU Y ii pPO3NOPSIHKEHHI IOPUIUYHUMU
IHCTpYMEHTaMH CBOOOY BUOOPY SIK 111010 BCTAHOBJIEHHS BIIHOCUH TPOMAa/IsTHCTBA,
TaK 1 CTOCOBHO iX O€3IMepenIKoAHOr0 MPUIIMHEHHS 32 1HILIaTUBOK IPOMAJISHUHA.
[HCTUTYT TpOMATHCTBA HE Ma€ MEPETBOPIOBATH JIIOAMHY Ha 3apyUHUITIO JEPIKABH,
a OCTaHHA HE TOBMHHA 3JIOBKMBAaTH CTAaHOM TPOMAJSIHCTBA ¥ CTBOPIOBATH IS
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JIIOJIMHM ITY4YH1 0ap’epu y ii OaxkaHHI 3MIHUTH TPOMAJTHCTBO OJHIET JIepKaBH Ha
I'POMAJITHCTBO 1HIIIO].
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FOaias PEMIHCBKA,

TOJIOBHUM CHELIANICT BIALTY

«Odic I'opuzonT €Bpona B YKpaiHi»
HOAY, crapmmii Bukiagau kadeapu
KOHCTUTYIIHHOTO 1 aIMiHICTPATUBHOTO
npasa Jlep»aBHOro HEKOMEPLIHHOTO
HIAIPUEMCTBA «/lep>kaBHUIN YHIBEPCUTET
«KuiBchbkuil aBialliiHUM 1THCTUTYTY,
EKCIIEePT 3 MUTaHb JOCIITHUIIBKOI poOOTH,
[Tporpama USAID

«PAJIA: HacTyNHE MOKOJIHHSY,

TOKTOp (histocodii B ramysi npasa

METOAOJIOI'TA JOCJIIIKEHHA 3MICTY JIIOJACBKUX ITPAB,
HE 3AKPIIIVIEHUX KOHCTUTYUICIO

o mMoXxe TpamuTHucs, SKIIO MpaBa, 0e3 SKUX HEMOXJIMBE HaIlle CydacHe
XKUTTS — MPaBO Ha LHUQPPOBY MPUBATHICTh, 3aXUCT JOBKULISA YA HABITh IPABO Ha
KOHTPOJIb HaJ TEPCOHAIBHUMHU JaHWMH — 3aJUIIaTUMYThCS HEBU3HAHUMU
KOHCTUTYI[IHHUMU TEKCTaMU?

OCKUIBKY CYCHIJIBCTBO 31IITOBXYETHCS 13 O€3MPEICACHTHUMHI BUKJIMKAMU Ta
TEXHOJIOTTYHUM MPOTPECOM, MTOTpeOa B KOHCTUTYIIIHHOMY TrapaHTyBaHHI Ta 3aXUCTI
paB, SIKi BUXOJATh 32 PAMKH TPATUIIIMHUX KaTETOPii, CTae Bce OLIBII HAraJIbHOIO.
[Ipore Ha mpaktumi OaraThOM 13 IIMX HOBUX TMpaB Opakye odimiitHOro
KOHCTUTYLIHHOTO 3aKpIIJICHHA. ICHYIOUH Y T. 3B. «IIMIHAIBHOMY» HOPMaTUBHOMY
MPOCTOPi, BOHU 3HAXOJATH CBOE BHU3HAHHS Ha PIBHI 3aKOHOJABCTBA, CYJIOBUX
plLIEHb Y MIKHAPOJHUX HOPM. SICKpaBoro uItocTpalliero € BHeceHHs y 2009 pori
3MiH 110 (iHcbkoro 3akoHy «IIpo pHUHOK TeleKOMYyHIKaiiiy, SKi BU3HAYWIN
IMIMPOKOCMYTOBHI JTOCTYN 70 IHTEpHETYy SK IOpHIWYHE MpaBo. 3MiHaMH OyIio
nepeadayeHo TMOKIQJCHHS BIAMOBIAHUX 3000B’s3aHh Ha TEJICKOMYHIKAIIMHUX
orepaTopiB 11010 HajgaHHs yHiBepcanbHuX nociayr (USO), ki BUMararoTh BiJ HUX
3a0e3MeYuT BCIM TPOMAJIHAM  MOXJIMBICTh  KOPHCTYBAHHS  MOCIyraMu
HMIMPOKOCMYTOBOI'O JIOCTYIy /10 IHTepHeTY 31 mBHUAKICTIO He MeHie 1 Mbit/c [1].
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[IpaBa, BUHUKHEHHS SKHX OOYMOBJIEHE I1HHOBAllIIMH B COLIAJIBHO-
€KOHOMIYHOMY, MOJIITHYHOMY Ta TEXHOJOTTYHOMY CEKTOpax MisUTbHOCTI, 3a3BUYai
HA3MBAIOTh «IPaBaMU TPEThOIO MOKOJIHHS» a00 «CONIApHUMU IpPaBaAMU,
OCKUJIbKM BOHH € BIJIOOpKEHHSM €BOJIONII MPUPOAM JIFOJCHKOI TIIHOCTI Ta
1HaUBIAYyalbHOI aBTOHOMII. dopManbHO iX HEe KOAU(DIKOBAHO B OCHOBOIOJIOKHUX
MPABOBHX JOKYMEHTAX, TAKUX K HalllOHAJIbHI KOHCTUTYI(Ii Y1 KOHBEHLIIHHI HOPMU
Mpo TIpaBa JIOJIUHU, YTIM BOHU CTOCOBHI JI0 KPUTHYHUX IMHTaHb, MOPOIKCHHUX
raoOamizami€cro, OHKATAIIZAICI0, KIIMATUYHUMHU 3MiHaMH a00 HOCATHEHHSIMU
HAyKOBO-TeXHIYHOro mporpecy. Tak, wHampukman, y ciudai 2020 poky
[TapmamenTcrka acamOutest Panu €Bponu yxBanmia Pezomtortiro Ne 2344 «Etnyni Ta
MIPABOBI1 ACMEKTH MITYYHOTO IHTENEKTY», Y SKIH MIAKPECIEHO MOTEHIIad TEXHOOT 11
iHTepdeicy «mo3ok-koMmm’torepy» (brain-computer interface, BCI) y koHTekcTi
BILJIMBY HAa IMpaBa JIOAUHM Ta ii T1IHICTh. Y JOKYMEHTI 0OTOBOPIOETHCS KOHIICTIIIIS
«HEWpOoMpasy 1 3aMPONOHOBAHO 3aKOHOAABYO 3aKPIMUTH 1 3aXUCTUTHU TaKi MpaBa, siK
KOTHITUBHA CBO0OJIa, TICMXIYHA HEJOTOPKAHHICTh, IICUXIYHA IUIICHICTh 1
NICUXOJIOTIYHA CTIHKICTh, JJISi BUPIMICHHS NPOOJIEM, IMOB’S3aHUX 3 PO3BUTKOM
HelpoTexHooriH [2].

be3ymoBHO, mo1i0HKN AMHAMI3M MOPOJIKYE O€3/114 HEMPOCTHUX 1, BOJHOYAC,
aKTyaJbHUX, 3aITUTaHb: XTO BUPIIIYE, SKi TIpaBa € JOCTaTHHO (PyHIaMEHTATLHUMH,
mo0 ix komaugikyBaTH? K CycHUIBCTBO MOXKE 3aXHUCTUTU MpaBa, fKl Oyiu
MPaKTUYHO apPTUKYJIbOBAHI, ajie¢ 3aJMIIAlOThCA HE 3a(iKCOBAaHUMH B OMIIIHHUX
IOpUINIHUX JOKyMEHTax? bijbIne Toro, SKUMH MOXYTh OyTH HACHTIIKH IS
OKpemMHXx 0ci0 y pa3l, KOJU iX OCHOBHI IpaBa 1 cBOOOAM MOXKYTh OyTH 3aXHILEHI
JIUIIIE Yepe3 «KPUXKY MPU3MY» CyJI0BOT IHTEpHpeTarii?

BigmoBige Ha Il TMUTaHHS IOJSATAlOTh Y BHU3HAYEHHI Ta OMpAIOBaHHI
IMOBIPHO1, IHCTPYMEHTAJIbHO-OPIEHTOBAHOT HA BHU3HAYEHHS TOCYTHHOTO 3MICTY
TaKHX MpaB METOI0JIOTIi.

[TommpeHuM AOKTPUHATBHUM MIAXOAOM JO PO3YMIHHS CYTHOCTI HOBHX,
KOHCTUTYIITHO OOYMOBIIEHUX JIIOJCHKUX TIPaB, € TEOPisl «KUBOI KOHCTUTYIIII»
(living constitution theory). 3rigHo 3 Ii€f0 TEOPi€I0 TIyMauyeHHS KOHCTHUTYINI €
JUHAMIYHUM Ta €BOJIOLIMHUM MPOIECOM, aJaNTOBAaHUM JIO YMOB PO3BUTKY Ta
KOHKPETHHUX MOTPeO Cy4acHOro CYCIHUJIbCTBA. 32 UMM OauyeHHSIM, KOHCTUTYLIHHE
TIYMau€HHS HE € CTajJuM, a TOBUHHO PO3BUBATUCA PA30M 31 3MIHOIO CYCIIJIBHHX
peaniii Ta mpiopurteTiB. I3 Ii€l0 i7€€I0 YACTO AaCOILIIOKTh Te3y MIpo Te, IO
yHIBEpCaIbHI KOHCTUTYLIWHI MPUHIUIN MOXYTh OYyTH 3aCTOCOBaHI 0 HOBUX
KOHTEKCTIB, 30KpeMa, JI0 HOBUX IMMUTaHb, sIKI HE OyJu Oe3mnocepeiHbO nepeadaveHi
(BpaxoBaHi) miJ 4ac po3po0sIeHHs Ta yxBajeHHs TeKcTy OCHOBHOTO 3aKOHY.

30kpeMa, BKa3aHWH MeTOoJ HaOyB IIHMPOKOTO 3aCTOCYBaHHS B  acIEKTi
KOHCTUTYIIIHOTO TapaHTyBaHHS Ta 3aXUCTY K 1HAWBIYaJIbHOTO, TaK 1 KOJIEKTUBHOTO
npaBa Ha oxopoHy noBkuUul. Koncruryuiitnuii Cyn Ilopryranbsebkoi PecryGumiku
BUTJIyMauyuB KOHCTUTYIIMHI IPUHIIMIN CTAJIOTO PO3BUTKY Ta JIFOJCHKOI T1AHOCTI SIK
Taki, IO HAKIQNAIOTh Ha JIep)KaBy IMO3UTHBHI 3000B’S3aHHS IMOJ0 3aXUCTY
HABKOJIMIITHHOTO cepeioBuIla. HezBaxaroun Ha BiZICYTHICTh YITKOTO KOHCTUTYIIIHHO-
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npaBoBoro (GopMyJIIOBaHHS IpaBa Ha Oe3neuHe AoBKULIL, Cya BU3HAB, 110 BOHO €
CTPM)KHEBUM CKJIQJIHUKOM KOHCTUTYILIMHUX TapaHTIN SKOCTI KUTTS JJIsl HUHIIIHBOTO
Ta MaiOyTHIX OKOJIIHb [3].

A y cBoeMy 3HakoBoMmy pimeHHi 2021 poxy denepanbHUil KOHCTUTYIIHHUN
cyn HiMeuunHu BU3HAB, 10 HEHAJIEXHA KIIMAaTU4YHA TIOJITUKA TMOPYIIYE
OCHOBOTIOJIOXHI MpaBa MailOyTHIX MOKOJIiHb, IHTETPYBABIIN THM CaMUM IPHUHIIUII
MIKT€HEpAaIiifHOI CTPaBeVIMBOCTI B KOHCTUTYIIHHY MPaBOTIyMAauyHy MPAKTUKY.
Cyn 3a3HauyuB, IO TOJOKEHHS (elepaNbHOrO 3aKOHY MPO 3MIHY KIIMary, SKi
BCTAHOBJIIOIOTH HAI[IOHAJIbHI KIIMATUYHI LI Ta TOMYCTUMI piyHI 00CATH BUKHU/IIB
napHUKOBHUX Ta3iB 10 2030 poky, € HECYMICHUMH 13 3aCaJHUYUMHU JFOJCHKUMU
mpaBaMU, OCKIJIBKA BOHU HE MICTITh JOCTATHIX crienudikariii Mmoo mogaibiioro
ckopoucHHs BUKHIIB 3 2031 poky it Hanai [4].

MeTo0510T1I0 BU3HAYEHHS 3MICTY HOBHX JIFOJICBKHUX TIPaB, SKi HE 3aKpiIUIeH1
KOHCTUTYIIIEI0, TAKOXK (POPMY€E I KOHIIETIIIIS IPOTPECUBHOIO KOHCTUTYITIOHATI3MY. 3a
CBOEIO TIPUPOIOI0 TIPOrPECUBHUN KOHCTUTYIIIOHATI3M CXOXKHUM 3 1HTepIpETallliHIMU
IHCTpYMEHTaMH, 110 X BUKOPUCTOBYE TEOpIS <OKMBOI KOHCTHUTYIi», MpoTe (HOKyc
TaKoi IHTepHpeTallii, a TAKOK CTHJIb Ta 3aTy4EHICTh TiyMada (To0To, 6e3rmocepeIHb0
CYAJll) TOCTaTHBO PI3HATHCA. SIKIO TEOpisl <«OKMBOI KOHCTUTYLID» Ma€ MEPEBa’KHO
OIMMCOBUI XapakTep (BOHA TOSCHIOE, K TIyMau€HHS KOHCTUTYIT PO3BUBAETHCS
OPUPOJAHUM YMHOM) 1 MIJAKPECIIOE EBOJIIOMIMHUN XapakTep KOHCTUTYIIHOIO
TIyMau€HHs, 10 Bi0Opa)kae CYCHUIbHI 3MIHM, TEXHOJIOITYHHUM MpOrpec, 3MiHy
CYCHUIbHHUX TOTJISI/IIB Ta YCTAHOBOK, TO BUKOPUCTAHHS METOOJIOTI MTPOrPECUBHOIO
KOHCTUTYLIIOHAII3MY Tlepeadadae akTUBICTCbKY POJIb CYJIIB Y CHPUSHHI CYCIUIBHUM
pebopmMaM Ta OOpOTHOlI 3 MpOsIBAMU HECHPaBEAJIMBOCTI. TOX METOI0JIOTTYHUIN
THCTpYMEHTapii MPOTrPECUBHOTO KOHCTUTYIIOHATI3MY € PEUENTUBHHUM, 10 MICTUTH
BKa3IBKU LIOJI0 TOTO, SIK MA€ PO3BUBATHUCS TIyMau€HHsS KOHCTUTYLIT JJISl CIPUSIHHS

CYCHUIbHOMY TIOCTYITY.
[IporpecuBHUII KOHCTHTYIIOHATI3M TMepeadavyae 3acTOCYBaHHS IMEPEBAXKHO
IPUIIOMIB IiJTOBOTO TIyMadCHHSI (purpose-driven interpretation),

BUKOPHUCTOBYIOYH KOHCTUTYIIIIO IS JOCATHEHHS IMTPOTPECUBHUX CYCITUIBHUX ITLICH,
TaKUX SIK PO3MIMPEHHS 3MICTY TPaB JIOAUHU Ta MOJOJAHHS ICHYIOYOI COIIaIbHOT
mucnponopiii. Tak, Hanpuknan, y 2020 pout Koncrutymiiinuii cyn PecryOmiku
ABCTpisl ckacyBaB 3a00pOHY Ha aCHUCTOBaHy CMEPTh, BHTIyMAYMBIIHM IPaBO Ha
CaMOBHU3HAUYCHHS SIK TaKe, 110 OXOILTIOE PIIICHHS PO MPUITMHCHHS BJIACHOTO KHUTTSI.
Cyn miKpeciuB, M0 KOHCTUTYIIMHUN 3aXUCT 0COOUCTOI CBOOOIU MOITUPIOETHCS
Ha TaKuii BUOIP, AEMOHCTPYIOYH MPOTPECUBHY MO3UIIIIO 111010 0COOUCTOT aBTOHOMII.
CnpaBa crocyBajiacs KOHCTUTYILIHOI mnepeBipku crtarti 78 KpuMmiHaabHOrO
KOJIEKCY ABCTpIi, SIka BCTAHOBJIIOBAJIa KPUMIHAIBHY BiMOBIJAIBHICTS 32 HAJaHHS
JIOTIOMOTH B CKOEHHI caMOBOMBCTBA [5].

Takum 4WHOM, TIOHSTTS HOBHIX JIIOJCHKHX IpaB BKa3y€ Ha BUHUKHEHHS B
Cy4aCHHUX IMPABOBUX CHUCTEMax TaK 3BAaHUX EMEPKCHTHHUX TIpaB, 5K, HE Oymaydu
YITKO 3aKpIMJICHUMU B KOHCTUTYIIT UM BU3HAHUMH TPAAMIIINHUMU FOPUIAYHUMU
IIpaBaMHu, BiJIITOBIIAIOTh HAa HOBI COIliajIbHI, TEXHOJIOTIYHI Ta €THYHI BUKJIMKHU. Taki
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npaBa BHUHHUKAIOTh Yy PE3yNbTaTi JUHAMIYHOI IHTEpHpeTamii KJIAaCHYHUX
KOHCTUTYIIIHHO apTHKYJIbOBAHMX IPHHIIMIIIB Ta I[IHHOCTEH, 30Kpema, JIOACHKOI
T1IHOCTI, pIBHOCTI Ta CBOOOJM Y BIJMOBIAL HAa CKJIAJHI, IJI00aTi30BaHl KOHTEKCTU
(i.e. mudposa enoxa, 610eTHUHI AOCATHEHHS TOIIIO), /¢ TPAAUIIIHI MPaBOBI 3ac00H
3aXHMCTy MOXKYTh HE TTOBHICTIO BIITIOBIIaTH MTOTpedaM Ta peatisiM OKpeMHX oci0 Ta
CHUTBHOT Y IIJIOMY.

[losBa 1WX mpaB y pe3yiabTaTi TOETHAHHS TPOTPECHBHUX CYIOBHUX
IHTepIpeTaIii, Mi>kHapOJHUX HOPM 1 HAYKOBO1 aJIBOKAIIii TTO3HAYAE aTalTAIlIHHIAN
mporec y KOHCTHTYIIMHOMY TIpaBi, M0 BigoOpaxae SK CHaJKOEMHICTb
byHIaMEHTAIbHUX JIIOJCHKUX IIIHHOCTEH, TaK 1 BIAKPHUTICTH 10 TIOOJIAHHS
VHIKQJIbHUX TPOSBIB JIOJACHKOT BPA3IMBOCTI B CYYacCHOMY KUTTI. Y I[bOMY
KOHTEKCTI JIOKTpHHA HOBHMX TMpaB JIIOJWHU BUCYBA€ Ha MEPIIMM IJIaH KOHIIEIIIIIO
«BIIKPUTOI KOHCTUTYLIMHOI CHCTEMH», B SKIA 3MICT HAasSBHMX IIpaB 1 CB0OOOJ
PO3IIMPIOETHCS 3aBISKH 3IIMCHEHHIO IIIJILOBOTO TIyMayeHHsS KOHCTUTYIIMHHUX
HOPM a00 pO3pOOJICHHIO 1 BIPOBAIKCHHIO 3aKOHOIaBUMX 1HHOBAI[IN, IO MAlOTh Ha
MET1 OXOMHUTH paHiIlle HEBU3HAHI aCTIEKTH JIOJICBKOT aBTOHOMI{, IPUBATHOTO KUTTS
1 COIIaJIbBHOCTUYHOTO 3aXHCTY.
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Baagucaas CAKCOHOB,

JOIEHT Kadeapu
[UBLTLHO-TIPABOBUX JUCITUTIIIIH
HHI npaBa Ta iHHOBAaII11HOT OCBITH
JIHIIPOBCHKOTO JAEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJAT IOPUANIHAX HAYK, JTOIEHT

PEYOBI IIPABA JEPKABHUX I KOMYHAJIbBHUX
HIANPUEMCTB Y KOHTEKCTI 3MIH, IEPEJABAYEHUX
3AKOHOITPOEKTOM Ne 6013

9 Bepecns 2021 poky Ha 6 cecii BepxoBHoi Paau Ykpainu [X cknukanus O0yino
3apeecTpOBaHO MPOEKT 3akoHy VYkpainu «IIpo 0coOIMBOCTI perynoBaHHS
H1ITPUEMHHIIBKOT TISUTBHOCTI OKPEMHUX BHU/IIB IOPUIUYHUX OCIO Ta iX 00’ €aHAHb Y
nepexinuuid nepioa» Ne 6013 (mam — npoekt 3akony). 12 ciuns 2023 poky Horo
OyJ10 IPUIHSTO 32 OCHOBY, a B C14H1 2025 pOKY MIIaHYETHCS PO3IIISL AJIS IPUAHSTTS
OO MPOEKTY 3aKOHY B HyIoMy [1].

VY npeamOyri 3a3HaUY€HOr0 3aKOHOMPOEKTY BkazaHo: «lleil 3akoH BU3HAuUae
IIpaBOBI Ta OpraHi3aliiiHl 3acajau 311MCHEHHs NIANPUEMHHULITBA, (PYHKI[IOHYBAHHS
Ta AISUIBHOCTI NIANPHUEMCTB Ta X 00’ € JHaHb MPOTATOM NEPEXITHOTO nepioay». [lpu
BbOMY M1J] IEPEXITHUM NEPI0JIOM Y CT. 1 mpoekTy 3aKOHY PO3YyMIETHCS «TEPMIH, IO
MOYMHAETHCS 3 JHS HAOpaHHS YMHHOCTI MM 3aKOHOM 1 3aBEpPIIYETHCS Yepe3 CiM
POKiB 3 JHS HaOpaHHS YMHHOCTI UM 3akoHOM» [2]. BomHouac, sik BKa3aHO y
BucHoBky ['0710BHOTO HayKOBO-EKCIIEPTHOTO YIIpaBiIiHHs amapaty Bepxosuoi Panu
VYkpainu Ha npoekT 3akoHy Ne 6013, «3anumraerbcsi HE3PO3yMUIUM, B YOMY CaMe
MOJISITA€ CYTHICTh 1HOTO TIepioy. HeBU3HAUEHICTH 3 I[LOTO MUTAHHA HE A€ 3MOTH
00’€KTUBHO OI[IHUTH 3aIMPOIIOHOBAHY Y MPOEKTI TPUBAIICTh MEPEXITHOTO MEPIOTY
(32 IpoeKTOM — 7 POKIB), TUM O1JIbIIE Yy CYMPOBIIHUX JOKYMEHTaX JI0 MPOCKTY
OOIPYHTYBaHHS 3alTPOMIOHOBAHOI0 Y MIPOEKTI CTPOKY HOTO JIii He MicTUTBCS» [3].

V 0. 2 nosiICHIOBAJIBHOI 3aMMHUCKU JI0 LIbOI'O 3aKOHOIMIPOEKTY 3ayBa)KE€HO, 110 BIH
COPSIMOBaHUN HA «yJIOCKOHAJEHHS KOPIOPATUBHOTO YIPAaBIIHHSA B HOPUAMYHUX
oco0ax, 3aCHOBaHUX Ha JIep)KaBHIA 1 KOMYyHaJIbHIM BJIACHOCTI, Ha IiJBUILCHHSI
1HBECTULIIMHOI MpUBAOIUBOCTI KpaiHM, 3alPOBAIKEHHS €(EKTUBHUX MEXAHI3MIB
KOHTPOJIIO 32 BUKOPUCTaHHSIM 00’€KTIB JIepKaBHOI Ta KOMYHaJbHOI BJIACHOCTI, a
TaKOXX Ha YCYHEHHs cynepedHocTe Mk LIUBUTbHUM KOJEKCOM YKpaiHU Ta aKTaMU
CIEIIAJIBHOTO 3aKOHOIaBCTBAY [4].

3 1i€10 METOIO B TPOEKT1 3aKOHY IIPOTIOHYETHCSI «BHECTH BIAMOBIAHI 3MiHU JI0
[{uBinbHOTO KOMEkCy Ykpainu (mami — [1K); BusHaTH Takum, 110 BTPATUB YNHHICTbD,
[Nocriogapebkuit konmeke Ykpainu (mani — ['K); BHecTw 3miHM 10 3€MENBHOTO
KoJieKcy YKpainu, 3akoHiB Ykpainu «IIpo opeHay aepaBHOTO 1 KOMYyHAJIBHOTO
MaiiHa», «[Ipo nepxkaBHY peecTpallito OPUIAWIHUX O0CI0, (i3uUHUX O0Ci0-
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HiIPUEMIIIB Ta TPOMAAChKUX (QopMyBaHb», «IIpo MiciieBe caMOBpsiIyBaHHS B
VYkpaini» Ta geskux iHmMX. Ha qymMKy cy0’€KTiB mpaBa 3aKOHOJABYO]1 1HIIIaTUBH,
HOTO MPUUHATTS «JacTh 3MOTY: YHi(IKyBaTH Ta BIOCKOHAJIWTHU OpTraHi3aliiHo-
npaBoBi (HOpMHU IOPUIWYHUX O0CIO, BOJHOYAC 3a0e3MeUYMBIIN CTAOUIBHICTD 1
nependayyBaHICTh TPABOBOTO PETYIIOBAHHS; YIOCKOHAIUTH MEXaHI13M 311HCHEHHS
mpaBa JEepKaBHOI Ta KOMYHAJIbHOI BIIACHOCTI, @ TAKOX MEXaHI3M KOHTPOJIIO 3a
e(EeKTUBHUM YTMpPaBIIHHAM 00 €KTaMU JAEpKaBHOI Ta KOMYHAJIBbHOI BJIACHOCTI;
MIIBUIIUTH PIBEHb 1HBECTUIIMHOI PUBAOIUBOCTI epkaBu» (M. 7 TOSICHIOBAJILHOT
3aMKUCKHU A0 MPOEKTy 3akoHy)» [3].

[Tpu upomy y mynkTax 5 1 6 [losicHIOBambHOT 3aIMCKU J0 MPOEKTY 3aKOHY
VYkpainm Ne 6013 3a3HadeHo, mo «peamsalis MPOEKTy 3aKOHy He MoTpedye
JI0JTaTKOBUX BUTpAT 3 JlepkaBHOTO OIOHKETY YKpaiHW», a TAaKOXK BKa3aHo, IO «Y
IIPOEKTI HEMae MpaBWi Ta NPOLEAYP, SKI MOXKYTh MICTUTH PU3HKHA BUUHEHHS
KOPYILIMHUX TPaBONOPYIIECHbY [4].

Hatomicte y BucHoBKky ['0J0BHOTO HayKOBO-EKCIIEPTHOTO YIPABIIIHHS
anapatry BepxoBuoi Pagu Ykpainu Ha mpoekt 3akony Ne 6013, cepen iHmioro,
3ayBaKEHO, 10 OOOB’SI3KOBA «peopraHizailisi JACp>KaBHUX MIANPUEMCTB Y
rOCII0/IapChKl TOBAPUCTBA, nepeadadeHa y 4. 1 cT. 22 npoeKTy, CTBOPIOE SIK PU3UKU
BTPaTH JI€P>KABOIO KOHTPOJIIO 3a MIIPHUEMCTBAMHU, IPUBATU3ALIIS SIKUX 3a00pPOHEHA,
10 MOXE€ MaTH HETaTUBHI HACIIAKU, B TOMY YMCII ¥ 11070 HAllIOHAJIBHOI O€3MeKn
VYkpainu, Tak 1 KOpPyHIIdHI PU3UMKU IIOJI0 TMepefadl KOHTPOII 3a TaKUMU
Jep’KaBHUMU MIANPUEMCTBAMMU 11032 MEXAHI3MOM iX MpuBatu3aiiin [3].

CTOCOBHO peuoOBUX NpaB AEPKABHUX 1 KOMYHAJIbHHMX MIANPUEMCTB, TO
CHOTOJHI MPABOBUM PEXKHUM MailHa CyO’€KTIB TOCIOJAPIOBAHHS BCTAHOBIIIOETHCS
[NocriogapcbkuM KoJieKCOM YKpaiHu, siKuil, BiamoBigHO a0 1. 4 [lpukinieBux i
NEPEXiTHUX MOJ0XKeHb MpoeKTy 3akoHy Ne 6013, nponoHy€eThCS BU3HATH «TaKUM,
1110 BTPATHB YMHHICTD, 3 THSA HAOpaHHSA YMHHOCTI MM 3akoHOM» [ 2].

Y 4. 1 cr. 133 T'ocnomapchkoro Kojekcy YKpaiHU 3a3HaueHO: «OCHOBY
IPaBOBOTO PEXKUMY MaiHa CyO0'€KTIB TOCHOJApIOBaHHS, Ha SIKIA 0a3yeTbes ix
rocrojapchka MisUIbHICTh, CTAHOBJIATH MPABO BJIACHOCTI Ta 1HINI PEUOBI MpaBa —
IPaBO rOCTHOAPCHKOTO BiJIaHHS, IPABO ONEPATUBHOTO yIPABIIHHM [5].

VY pa3i Brpatu unHHOCTI 'K Ykpainu, 3rigHo 3 npoekroM 3akony Ne 6013
«4depe3 7 pokiB 3 AHS HAOpaHHS YMHHOCTI MM 3aKOHOM BTpayarOTh YHUHHICTh
NOJIOKEHHSI HKOro CT.cT. 18-19, y 4AKHX perynorThCs MNHUTaHHA [paBa
rocrofapCcbKOr0 BIJJAHHA Ta OMNEPATUBHOTO YIpPaBJIiHHSA, Ha MIACTaBl SKUX
3aKpIIUTIOETBCS  MaiiHO, 30KpeMa, 3a Jep)KaBHUMH Ta  KOMYHQJIbHUMHU
OprasizalfisiMu, yCTaHOBaMH. .. JlepkaBHe Ta KOMyHaJIbHE MaiftHO, 110 paHimie 0yIo
3aKpIIUICHE 332 OPTraHOM JIEPXKABHOI BIIAJH, OPTaHOM MICIIEBOTO CaMOBPSTyBaHHS,
JIEp’KaBHOIO UM KOMYHAJIBHOIO OpTraHi3alfi€o (yCTaHOBOIO, 3aKJIaJ0M), MOXKEe OyTH
Mepeaano iM B yIPaBIliHHS, OPEHy a00 Ha IHIIOMY PEUYOBOMY IpaBi, 30Kpema, Ha
npaBl y3yppykty (1. 4 BucHoBKy ['0JI0BHOTO HayKOBO-E€KCIIEPTHOTO YIPABIIIHHS
amapaty BepxoBHoi Pagu Ykpainu Ha npoekt 3akony Ne 6013)» [3].

3 orysiAy Ha BUIIEBKA3aHe CII1JT 3ayBAKUTH, 110 TIpaBa yIPABIIHHS Ta OPEHIH
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CYTTEBO BIIPI3HAIOTHCA BiJ IIpaBa rocrojapcbkoro BiganHs (ct. 136 I'K Ykpainn)
it mpaBa omnepatuBHOro ynpapiinus (ct. 137 I'K) [ 5].

Kpim TOro, «1mo0 BUKOpUCTaHHS Uil Tiepeiadl Jep>KaBHOI (KOMYHAIbHOT)
BJIACHOCT1 OpraHaM JIep»aBHOI BJIaJId, OpPraHaM MICIIEBOTO CaMOBPSAyBaHHS,
JEep’)KaBHUM Ta KOMYHAJIBHMM OpraHizamisiM (ycTaHoBaM, 3akijiajgaM) IpaBa
y3ybpyKTy», HEOOXITHO BpaxyBaTH, IO HA JaHWK Yac y 3aKOHOJIABCTBI YKpaiHu
3MICTY TIOHSTTS «MPaBo y3y(PpyKTy» HE BU3HAYEHO, @ TOMY HOTO HaBPST UM MOXKHA
Oyjie BUKOPUCTATH JUIA Takoi nepenadi» [3].

VY uinomy y3yQpyKT — «TepMiH, SKHIl BAKOPHUCTOBYETHCA B IIPaBi POMaHCHKHIX
Jep’KaB, W0 TMepeadadae pevyoBe TMPaBO BUKOPUCTAHHA TII€BHOTO MaiHa 3
MO>KJIUBICTIO OTPUMYBATH JOXOIH BiJ] TAKOTO BUKOPUCTAHHS (HATPUKIIAM], TUISTXOM
MPOJIAXy CUIbCHKOTOCIOIAPCHKUX KYJIBTYp, JI3UHTY HEPYXOMOTO abo PyXOMOro
MaiHa... , a TAKOXK OTPUMYIOUM OPEHJIHI IIaTexi Tomo... Ha nanuii MOMEHT Taka
KOHCTPYKIIiSl TIPSIMO HE MPHUCYTHS B 3aKOHOJIABCTBI YKpaiHH, OJHAK ii €JIeMEHTH
chopMyIbOBaHI Yy TMPAaBOBUX KOHCTPYKIIAX CEPBITYTY, eMQITEeB3UCYy Ta
cynepditito» [6].

3Bakalo4yM Ha 11e, I[IJIKOM JIOTTYHOIO BUTJISAAE MO3UIIIS eKcnepTiB ['0J0BHOTO
HAyKOBO-EKCIIEPTHOTO YIIpaBJiHHA anapaTy BepxoBHoi Panu Ykpainu, siki 3 11b0r0
IPUBOJTY, 30KpEMa, 3a3HaYIIIA HACTYITHE: «3allPOIIOHOBAHA Y MPOEKTI KOHCTPYKIis
nepenayi  Jep>kaBHOI (KOMYHAJIbHOi) BJIACHOCTI OpraHam JAep:KaBHOI BIIAJIH,
opraHam MICLIEBOTO CaMOBPSyBaHHS, JE€PKABHUM Ta KOMYHAJIBHUM OpraHizalisam
(ycTaHOBaM, 3aKiazaMm) BHUIJISAAE IHUCKYCIMHOIO Y KOHLENTYyaJIbHOMY IUIaHI...»
3aMiHa MpaB roCHoIapChKOro BIJAHHS Ta ONMEPATUBHOIO YIPABIIHHSA «JIEP>KaBHOIO
(KOMyHaJILHOIO) BIACHICTIO, SIK M1JICTAaBH ISl Iepeadi Ta 31CHEHHs TOBHOBAXKEHB
BJIACHUKA MIOJI0 JAeP>KaBHOI (KOMYHAJIbHO1 BJIACHOCT1), CTBOPEHOI HUM FOPUIAYHIN
0co01, Ha JEKIIbKAa TaKUX MiJACTaB (Mepefavya B yMPaBIiHHS, OPEHAY, Y3yPpPYKT
TOIIIO) HA/Ja€ OpraHaM, siKi MPUHMATUMYTh BIIMOBIIHI pillieHHS (5Ki, 0 TOTO X Y
MPOEKTI YITKO HE BU3HAYEHI1), TUCKPEIliiiHI MOBHOBAXKEHHS, 10 0€3 BU3HAYCHHS
KPHUTEPITB /ISl IPUAHSATTS TAKOTO PIIICHHS CTBOPIOE KOPYIILiiHI pu3uku» [3].

3aransHuii BUCHOBOK (paxiBiliB Komitery BepxoBHoi Pagu Ykpainu 3 nutanb
iHTerpamii Ykpainu no €Bpormneiicekoro Coro3y mono mnpoekty 3akony Ne 6013
TaKOX IOJIATAE B TOMY, 110 3a3HAYCHHUI 3aKOHOTIPOEKT «IOTPeOye TOOMpPaIFOBAHHS
3 METOI0 YCYHEHHS MPaBOBOi HEBM3HAYEHOCTI Ta MPUBEJICHHS Y BIAMOBIIHICTH J10
nosioxkeHb Pexomenpanii Komicii mpo BH3HAYEHHS MIKpO-, MalluX Ta CEPEIHIX
MIPUEMCTBY [7].

3 orysAy Ha aHalli3 MOJIOXKEHb MPoeKkTy 3akoHy Ykpainu «IIpo ocobnmBocTi
peryJiroBaHHS MiAMPUEMHUIIBKOIL TISUTBHOCTI OKPEMUX BUIIB IOPUIUYHUX OCIO Ta iX
o0’enHanb y mepexigHuii mepiom» Ne 6013, a Takox Ha MO3WINT EKCIEPTIB
["'o0BHOTO HAayKOBO-EKCIIEPTHOTO YIpaBiiHHA anapaty BepxoBHoi Pagu Ykpainu
ta ¢axisiiB Komitery BepxoBnoi Pagn Ykpaiau 3 nutans iHTerpaitii Ykpainu a0
€Bponeiickkoro Coro3y 00 MPOEKTY 3a3HAYEHOT0 3aKOHY, OCTaHHIN MOTpelye
CYTT€EBOTO MEPEPOOICHHS Ta TOOMPAIFOBAHHS.
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Muxkoaa CAMBOP,

HAaYaJIBHUK CEKTOPY MOHITOPUHTY
[Tpunyipkoro palloOHHOTO BIILTY MOJIIIIT
[NonmoBHoro ynpasninusa HamionaasHoi
nouiiii B YepHiriBeeKiil oomacri,

nemytat [ Ipunynpkoi palioHHOT paju,
yjeH-KopecnoHAeHT HamonanpHO1
akajieMii HayK BUIIOT OCBITH YKpaiHH,
BUKJIaJa4 BUIIO] KaTeropii,

KaHIUIaT IOPUANIHUX HAYK

INPAKTHUYHA IOPU/IMYHA JIAJBHICTD OPI'AHIB
MYBJIYHOI BJIAJU B YMOBAX J1f IPABOBOI'O PEXKUMY
BOE€HHOI'O CTARY K J/KEPEJIO 3MIH
Y HAIIIOHAJIBHOMY 3AKOHOJIABCTBI YKPATHU

CiTOrIsiAHI ~ OpIEHTUPH  pO30yJOBH  HAIIOHATBHUX  TPOMAASHCHKHUX
CYCIIJIBCTB 3a3HAIOTh CYTTEBHX 3MiH, MEpeOyBarOTh MiA MOCTIHUM BIUIMBOM
pETiOHANIHUX 17I€0JIOTeM, IO TO3HAYa€ThCsl Ha 3MicTi, QopMi, MexaHI3MaxX Ta
QITOpUTMaX BUKOPHUCTAHHA, 3IMCHEHHs, 3a0€3MeYeHHs,, OXOPOHH, 3aXUCTy Ta
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MOHOBJICHHS TPaB, CBOOO/] Ta IHTEPECIB JIFOAUHH.

Biiina, posmouara pociiickkoro (eaepariiero, BUKpuiia 06arato HEOJIKIB,
MPOTrajvH y YacTHHI 3a0e3neYeHHs] BAKOPUCTAHHS Ta 3/1MCHEHHS MpaB, cBOOO Ta
1HTEpECIB JIIOJMHH, a TAKOXK 3aBJlaHb, (PYHKIIIN JeprkaB, MKHAPOAHUX OpraHizallil,
KOMIIETEHIII] Ta TOBHOBAaYKEHb OPTaHiB JIEP>KaBHOI BJIAJIH.

Sk HacmAoK, B YKpaiHi, CBITOBOMY CITIBTOBAPUCTBI, JJISI IKOTO MPUTAMAaHHUMHU
3 KiHIE XX CT. € Ipo1iecH riodani3allii, BAHUKIN MUTaHHS 100 YMOB BUKOPHCTaHHS
Ta 3IICHEHHsS JIONWHOI0 1i TpaB, CBOOOA Ta IHTEpECiB, MPUCYTHOCTI MII€BUX
MEXaHI3MIB X peamizailii fK 3a MITPUMKH JAep>kKaBH YKpaiHM, Tak 1 B yMOBax
3abe3neveHHs 3 00Ky €BpPONEMCHKOro Ta CBITOBOTO CITIBTOBAPHCTB JEMOKPATUYHUX
JepKaB, Ta TaKHWX, IO AaCOIIIOTh ce0e 3 KpaiHaMu, SKi BHCOKO IIHYIOTh Ta
HiATPUMYIOTH IPUHITUIH YTBEPKEHHS MpaB, CBOOOI Ta IHTEPECIB JIFOIUHHU.

Ha noBepxHi € He nuIile NMUTaHHA KOJEKTUBHHUX MpaB JIIOJICTBA HA MHUP Ta
BUTbHUN PO3BUTOK, CYBEPEHITET 1 HE3AJICKHICTh JIEPKaB, SIK OCOOIMBUX THCTUTYTIB
IPOMAJITHCBKUX ~ CYCIUIBCTB, SIKKM OCTaHHIMHU TMepeJaHl KOMIETEHIls Ta
MOBHOBAXEHHS 31 CTBOPEHHSI YMOB CBOOOJM BUKOPUCTAHHS Ta 3JIIMCHEHHS TPasB,
cBOOOJT Ta IHTEpECIB JIIOAWHHM, a ¥ (OpMyBaHHS MEXaHI3MIB Ta AalTOPUTMIB
3a0e3MeUYeHHs] BUKOPUCTAHHS 1 3/{IHCHEHHS IUX TPABOBUX MOMJIMBOCTEH.

VYceBigoMIoeMoO, 110 MEXaHI3MU BUKOPUCTAHHSI, 3A1MCHEHHs, peaizallli,
OXOpPOHH, 3aXHCTy Ta IOHOBJICHHS IpaB, CBOOOJ Ta 1HTEPECIB JIIOJAMHH HE €
BUKJIIOYHO MPAaBOBUMHU I1HCTPYMEHTAMH. 3a3HAay€Hl MEXaHI3MU Ta aJrOPUTMU
OXOIUTIOIOTh COOOIO SIK IHCTUTYL1MHI, TaK 1 PYHKI[IOHAJIbHI €IEMEHTH, IMHAMIYHI Ta
CTaTU4HI1, TO3UTUBHI Ta HETaTUBHI CTOCOBHO aKTUBHOCTI Ta BTPYYaHHA JEpPXKaB Ta
ix amapatiB. OIHUM 13 KJIIOYOBUX € iX J1€BICTh, 3aCHOBaHa, MEpII 3a BCE, Ha
COIIIAJIbHUX 3ac00ax, 10 MarOTh HEMPaBOBE MIAIPYHTS, OJIHAK MAIOTh BIIHAXOAUTH
cebe y mpasi, o BigoOpaxaTuMe iX eIeMeHTapHe 3arajJbHOCOIIaIbHE Ta e KaBHE
BU3HAHHS, 30KpeMa HEOOXIAHICTh Ta JOIUIBHICTh BKAa3aHUX MEXaHI3MIB Yy
COIIIAJIBHOMY Ta JIepKaBHOMY OyTTi.

Came BO€HHI Aii, BUKJIMKaHI arpeciero pd Ha TEepUTOpli CyBEpeHHOI 1
HE3aJIeKHOT, JEMOKPATUYHO1 1 MPAaBOBOi, COIIaIBLHOI Aep)KaBU YKpaiHU, 3yMOBUIIU
BUHUKHEHHSI 00 €KTHUBHUX (DaKTOPIB CIPOMOKHOCTI Ta HECHPOMOMKHOCTI, SIK
OI[IHOYHUX TIOHSATH, Ta BJIACTUBOCTI MEXaHI3MIB Ta aJrOPUTMIB HE JIUIIE
BUKOPUCTAHHS Ta 3/IIMCHEHHS TpaB, CBOOO Ta 1HTEPECIB JIIOJAUHU, a U CKIIaJIOBUX
CTBOPEHHSI YMOB CBOOOAM iX peaiizailii, y TOMY YUCII SIK 32 MIATPUMKH JIepKaBH,
TaK 1 0e3 TaKoi.

Ha mopsaky AeHHOMY MepIIMMH TIOCTalOTh MUTaHHS MpaB, cBOOOA Ta
IHTEpECiB  JIIOAWMHM, HAMOBHEHHS 1X 3MICTY, TOAEKYAH [EePEOCMHUCICHHS
BUKOPHWCTAHHS Ta 3A1MCHEHHS, a TAKOX POJIi JIEP>KaBH, ii anmapary, OKpeMHUX OpPTaHiB
y peamizamii. 3a3HaueHe MiJUITOBXY€E N0 YCBIAOMJICHHS TOTr0, IO IpakTUKa
CYCIIUJIBHOTO Ta JCPKABHOTO XKUTTS CTa€ JKepesroM (GOpMYyBaHHS MPaBOBHX 1JEH,
KOTp1 MalOTh YTUTUTHUCS Y TPaBi.

Jl>xepena rpaBa 3aCcBiIUyIOTh HAPOIHKCHHSI, )KUTTS MPaBa, MepIil 3a BCe y Horo
MO3UTHUBICTCHKOMY PO3YyMiHHI, XOUa OCTAHHE B1I0Opakae i mpUpOIHE MPaBO, aje 3
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MEHIIIOI0 WMOBIPHICTIO, Ta BUYEpnHICTh [1, ¢. 214]. Jlo mkepen mpaBa BiAHOCSTS:
1) 3aragpHOCYCHIIBHUM 1HTEpeC, IO TOJISIra€ Yy BHU3HAYEHHI HEOOX1THOCTI
BpPETyJIOBaHHS CYCIIUIBHMX BIJHOCHH 3a JIOMIOMOTOK HOpPM IipaBa; 2) Aii
IPaBOTBOPEHHS, SIKI IHTEPECOBI Ha/Ial0Th MPABOBUN CTATYC, BUSBJISIOUN HEJIONIKH,
3aMOBHIOIOYM TPOTAJIMHM, MEPETBOPIOIOYM MOro Ha HOpMY Mpasa; 3) (GopmaibHi
(MaTepianibHi) JpKepena mpaBa (HOPMATHBHO-TIPABOBI aKTH, TMPaBOBI 3BUYAI,
HOPMAaTUBHO-TIPABOB1 JOTOBOPH, MPaBOBI MPEIEACHTH Ta IOPUIUYHI JTOKTPUHH).
JIuie cucTeMHUM aHaNi3 TaHUX JHKEpell 1a€ KOMIUIEKCHE YSBJICHHS MPO MPaBo Ta
Moro cydacHuii ctan. Tak, mepiii JBa JpKepena 103BOJISIIOTh CPOPMYBATH ySIBICHHS
PO HAsIBHI CYCHIJIBHI Ta P KaBHUIIbKI HACTPOi M0A0 (GOopMHU yperysroBaHHS 3a
JOTIOMOTOI0 HOpPM TIpaBa CyCHUIbHHX BimHOCHH. lLle «kuBi» [Kepena, KOTpi
XapaKTEepU3yIOTh YMOBU BTUICHHS HOPM aJMIHICTPaTHUBHO-JIEIIKTHOTO TMpaBa y
CycnuibHMX BilHOCUHAX [1, c. 218]. [Ixepena npaBa — 1ie He aulie GopmanizoBaHi
Ta MaTepiajli3oBaHi HOPMHU TIpaBa, a W JBUTYH, pyIIiiiHA CHJia y BHSBJICHHI,
dbopMynOBaHHI W JUIIE y TMOJAJIBIIOMY BTUICHHI HOPMH MpaBa y TEBHOMY
MaTepiani30BaHOMY HOPMATHMBHOMY JOKYMEHTi. BBakaemo, 110 3ajMIlIaTd 1o3a
yBarol BKa3aHUI aCMEKT JHKEpeI paBa HEMOXKJIMBO, OCKUIBKH Y TaKOMY pa3l MU
CYTT€BO 301 JHUMO JIKEpelia TpaBa, a TaK0X BTPATUMO HH3KY JIAHOK y JIAHIIOTY
¢bopMyBaHHS HOPMHU TIpaBa, MO0 MPHU3BEIE A0 TOTO, IO HOPMA «3’SIBISTHMETHCS
HI3BIJIKM 1 11 JOBEAEThCSA CHpPUUMATH SIK JapoBaHy boromM, BHUIIMMHU cCHIaMu,
KOCMOCOM, MPUPOIOI0 1 aXk HiIK HE CTBOPEHOIO JIIOJAUHOIO, corliymoM [1, ¢. 214; 2,
c. 15-16]. OTox BaxJIUBUM y pPO30yIOBI OHOBJICHOI YyJOCKOHAJIEHOI CHUCTEMHU
BUKOPUCTaHHS Ta 31MCHEHHS MpaB, CBOOOJ Ta IHTEPECIB JIOAUHU € COLlaJbHE
OyTTs, a B OCTAaHHBOMY — IOPHIMYHA Ta MPABO3aCTOCOBHA IMPAKTHKH, 30KpeMa
OprasiB MmyOIIYHOI aIMiIHICTpallii 31 CTBOPEHHS YMOB CBOOO/ M Ta 0€3MEePEIIKOHOTO
BUKOPHUCTAHHS 1 3IIMCHEHHS JIFDJIMHOIO 11 MpaB, CBOOOT Ta IHTEPECIB.

[IpaBa, cBOOOAM Ta iIHTEpECH HaAJICKATh JIFOAWHI HE JINIIIE 3 OTJISy HasiBHOCTI
(bopMabHO-IOPUANYHUX JIKEPEI, a i BUXOSYH 13 CaMOi IPUPOJIH JIFOAUHH, Y TOMY
guci i comianbHOl ckianoBoi. HasBhicTs (dopmanmizamis) mpas, cBOOOJ Ta
IHTEpECiB y MPaBOBUX JOKYMEHTaX HE € THM HauyajoM, SIK€ BH3HAYa€ HASIBHICThH
BIJIMOBITHUX TPABOBUX MOXJIMBOCTEH (MPaBOMOYHOCTEW) y JIOJWHUA Ta
MOXJIUBICTh HoOro peanizaiii. Ckopill 3a BC€ HOPMATUBHO-TIPABOBE BHPAXKEHHS
mpaB, cBOOOJ Ta IHTEPECIB € JOJATKOBUM HaraJiyBaHHSAM JUJISl JIepKaB, CyO’ €KTIB
nyOiyHOi aAMIHICTpalii Mpo HEOOXIAHICTh AOTPUMYBATHUCS IMpaBa, BUKOHYBATH
CBOi TOBHOBA)KCHHSI, CIIPSMOBAH1 Ha 3a0€3MeUeHHs 0e3MepeIIKOqHOTO 31HCHEHHS
mpaB, cBOOOJ Ta IHTEPECiB, Ha IO JOJATKOBO HAroJoOIIy€e HasBHICTH CBOOOIN
3aiiicHeHHsI TipaBa. ToMy BIIE€BHEHi, IO JIIOJIMHA, 11 IHTEPEC, SIKUH € CTPUIKHEM
3MIMCHEHHS Cy0’€KTMBHOTO TpaBa, 1 € TUM PYIIIWHUM JDKEpesoM TpaBa. Takuid
1HTepeC, BIIEBHEHI, mepeOyBae Ha MeEXI MPABOBOTO 1 HEMPABOBOTO, a TOMY €
CBOEPITHUM 00’ €THABYMM €JIEMEHTOM JKEPEN IpaB, CBOOO ] Ta IHTEPECIB JFOAUHU
[2, c. 16]. VYcBimommoouM MOKIMKAaHHS TIpaBa YpPeryJlbOBYBaTH CYyCILJIbHI
BITHOCUHU, CIIJ PO3YMITH W MOJIMBOCTI COIIIaJLHOTO OyTTS BHUCTYMNATH
MEePIIOHKEPETIOM HOBHUX BITHOCHH Ta (DOPMYBAaHHS iX peryistopa. Tox CycHiibHa
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JUHCHICTh BUCTYIA€ TUHAMIYHUM >KMBUM JIKEPEJIOM BUSBIICHHS MOTPeO y HOpMax
mpaBa, TMOKIMKaHUX 3a0e3MedyBaTh yperyJioBaHHS BIAMNOBIIHUX BIJIHOCHH
BIIMOBITHO IO 1HTEPECIB JIOJMHM Ta iX 1HTerpamii y (3arajbHO)CyCHIJIEHOMY
1HTEepecl.

[lepeBakHa OUIBIIICTh YCHOTO PIZHOMAHITTS BIJHOCHH, 110 BHHUKAIOTh Y
CYCIIJIBCTBI, OXOIUTIOETHCS] MPUBATHO-TIPABOBOIO c(hpeporo mpaBoBOro OyTTsd. Xoua
NopsA7 3 UM ICHY€ 3HAUYHUN 3a 00CSITOM IUIACT BIJHOCHH, YYaCHUKAMU SIKHX €
Jep>KaBHO-BIIAH1 IHCTUTYTH, OKPEMI ITOCa0B1 0OCOOH OpTaHiB JIepKaBHOI BIaIH Ta
MICIIEBOTO CaMOBPsIyBaHHs, JIepkaBa y 1ijomy. Came Taki BIIHOCHHH, a TOUHIIIE
BUKOPHUCTAHHA, 3IMCHEHHS Yy HHX JIIOJWHOIO TpaB, CBOOOA Ta IHTEPECIB, SIK
€JIEMEHTIB 3MICTy IMX BIJHOCHH, 0araTo y 4YOMY 3yMOBIIOIOTH (OPMYBaHHS
YSIBJIEHHS TIPO BUKOPHUCTAHHS, 3/1MCHEHHS MpaB, CBOOOJ Ta IHTEPECIB JIIOJAUHU Y
CYCIIJIbCTBI Ta HOT0 0COOIMBOMY 1HCTUTYTI — JACPIKaBi.

[IpaBoBHii peKUM BOEHHOTO CTaHy 3yMOBIIIOE Psii 0COOJIMBOCTEM, 30Kpema, €
JIETITUMHOIO M1JICTaBOIO 3aIPOBAPKEHHS OOMEXEHb BUKOPUCTAHHS Ta 311 CHEHHS
mpaB, cB0O0O/ Ta iHTEpeciB. OJHaK MAEMO YCBIJOMJIIOBATH, 1110 JICTITUMHICTh TAaKUX
oOMeXeHb, MEepIl 3a BCE MAa€ CIUpATHCS Ha JIETaJbHICTh IOBHOBa)XEHb Ta
KOMIIETEHIIII THX OpraHiB, sIKi 3ampoBa/KYIOTh i oOmexeHHs. [lo-apyre,
BIIPOBA/KEHHSI Y CYCIIbHE KUTTSI HOBUX OPTaHiB JIepP>KaBHOI, a caMe BUKOHABYOI,
BJIAAM Ma€ 3HAXOJUTH JIOTTYHO-TIOCHIIOBHI KPOKH y BCIX cdepax JIepKaBHO-
IIPaBOBOI0 Ta CYCHUIBHOTO UTTA. Tak, CTBOpEHHsS BIMCHKOBHX aJIMIHICTpalli
TATHE 3a co00K nepeOyAOBYy i€papxii IHCTUTYTIB JE€pKaBHOI BJAgUM Ta ix
KOMITIETEHLIII 1 OBHOBaXEHb, a TaKOX IepedopmMaTyBaHHS CYCHUIBHOIO OYTTS,
30KpeMa, y CoIllajbHIi Ta eKOHOMIiuHiN cdepax. Bce 1e iCTOTHO BIUIMBaE Ha
CB0O0OO/ Ty BUKOPHCTAHHS Ta 3A1MCHEHHS TIpaB, CBOOO/ Ta IHTEPECIB JIFOIUHOIO.

[IpaBo3acTOCOBHA MpakTHKa JAEMOHCTPYE MPaBOBI pe3ysbTaTH, 3aCHOBaHI HE
Ha HOpMax MO3UTHUBHOTO IpaBa, a, CKOpIIIe, HAa aJMIHICTPATUBHOMY PO3CY/i, STKUN
HOJIEKY/IN CYNEpeunTh 3aKOHOAABCTBY. OJHaK pILIEHHS, yXBaJ€HI Ha TaKOMY
po3cyi, He ocnoproroThess. OKpiM 1IBOTO, CIIIJ YCBIIOMIIFOBATH, IO TIPABOCY/S B
YMOBax IpPaBOBOTO PeXMMY BOEHHOTO CTaHy 3a 3aKOHOAABCTBOM HE 3a3HA€ BILIUBY
0COOJIMBOCTEHN TaKOTO MPaBOBOTO pexxuMy. BogHouac npaBocyais GakTUUHO 3a3HA€E
BIUIMBY IIJICTaB 1 HACTIAKIB 3aIPOBAIKEHHS IIPABOBOIO PEKUMY BOEHHOTO CTaHY.

He BuHATKOM € i opranizaimis myOdiuHOi Biaad. B yMoBax 3rajaHoro
pPaBOBOTO pPEXHUMY BHHMKAa€ HEOOXITHICTb Yy LEHTpami3auli Biaad Ta
NIANOPAJIKYBaHHI, 30KpeMa OpraHiB MICIIEBOTO CaMOBpSIAYBaHHS OpraHam Ta
IHCTUTYyTaM BHUKOHABYOiI T'UIKM BJIaJiK. 3a3HAUYCHE IIJIKOM BIAMOBIJAE MpUIKHCAM
3akony Ykpainu «lIpo mpaBoBHil pexUM BOEHHOTO CTaHY», OJHAK IOPUAUYHA
MpPaKTUKa JIEMOHCTPYE Ty OOCTaBHHY, IO TOPSA 31 CTBOPCHHMH BIHCHKOBUMU
aJIMIHICTpAIlIIMU TIPOJIOBKYIOTh MPAIIOBATA OPTaHU MICIIEBOTO CaMOBPSTyBaHHS,
10 IPU3BOJAUTH A0 ABOBIAIAS. A 1€ 32 NEBHUX OOCTaBMH Ta IPUBOIIB MOXKE
MPU3BECTH 70 AecTabimizalii MOJITUYHOI CUTYyaIlii, CTBOPIOBATUME KOHKYPEHIIIIO
YXBaJICHUX PIIIEHb, 1110 € MIJCTABOIO JIJIsl CYMHIBIB Y iX JIETITUMHOCTI.

He MeHI BaxMBUM € i MUTaHHS BUKOPUCTAHHS, 3/IHCHEHHS, OXOPOHH Ta
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3aXHCTY MpaB 1 cBOOO MoauHH. [IpaBo Ha cBOOOY Ta 0COOMCTY HETOTOPKAHHICTD
B YyMOBax MPaBOBOTO PEXXUMY BOEHHOTO CTaHy OTPHUMYE DPsiji TOJAATKOBUX 3acO0iB
fioro obOmexxeHHs. 3a3BUYail BIIOMI KPUMIHAJIBLHO-TIPABOBI Ta aJMIHICTPATUBHO-
JENIKTHI TMIJCTaBU 3aTpUMaHHS. Xoya Ha TOPSAJIKY JIEHHOMY BHHHUKA€E
aMIHICTpaTUBHE 3aTpUMaHHs, SKe HE Mae y co0l Takoro MiAIPyHTS, K
aJIMiHICTpaTUBHE YW KPUMIHAJIbHE IPABOMOPYIICHHS.

[IpaBo Ha OCBITY B yMOBax MpPaBOBOIO PEKHUMY BOEHHOTO CTaHy OTPUMAJO
HOB1 OpMH HOTO 3/1MCHEHHS, 30KpeMa JUCTaHI[IHE Ta ACHHXPOHHE HAaBYaHHS, a
TaKOX YMOBH peaii3allii I[bOT0o TpaBa, a came peajizaiii OCBITHBOTO IPOIECY Y
3aXUINEHUX TMPUMIMICHHSX, HAsABHOCTI OC3MEYHUX YMOB JUIsl TPOBEICHHS
HaBYAJILHOTO TpoIiecy, 1o 10 2022 poKy HE 3BepTajio yBaru cy0’€KTiB OCBITHHOTO
HaBYaAJILHOTO MPOLIECY.

Oxpemo ciij BIIMITUTH W COIliaJibHI MpaBa rpoMajsH. (s mpaBoBoro ta
COLIIaJIBHOTO CEPEIOBUILl HOBUM CTAJIO MOHSTTS «BHYTPIIIHBO MepeMilieHa 0co0ay
Ta 3aXMCT ii mpaB 1 iHTepeciB. KirouoBUM mocTae MUTaHHS MPO 3aIKABJICHICTh Y
3aXUCTI MpaB TaKWUX KaTeropiil ocid 3 OOKy Jep>KaBU 1 TEPUTOPIATbHUX TPOMaJ,
HEOOX1/THICTh YITKOTO PO3MEKYyBaHHS TOBHOBAXKEHB JIEPYKABHUX OPTaHIB Ta OPraHiB
MICIIEBOTO CaMOBPSTyBaHHSI IIOJI0 3aXHUCTy COIIAJIbHUX TpaB JAaHOI KaTeropii
IPOMAJISIH y CIOCIO0, SIKM HE IPU3BOJUTUME /10 MOPYUIEHHS PIBHUX MpaB 1 cBOOO.
MEIIKAHI[IB TEPUTOPIATIbHOT rpoMain. JloiIbHO, Ha HAIII TTOTJISAI, JOIaTKOB1 rapaHTii
COLIIAJIbHUX TPaB BHYTPIIIHBO NEPEMIIIEHUX IPOMA/ISIH MTOKJIACTH caMe Ha JepKaBHI
opraHu, abM YHUKHYTH po30ajaHCyBaHHS y MIAX0JaxX 10 30epeKeHHS JIOJCHKUX
pPECYPCIB TEpUTOPIATIbHUX TPOMaJ HA MOPYIICHHS PIBHUX MpPaB 1 MOKIMBOCTEH
YJIEHIB TEPUTOPIATbHOI TPOMAIM, a TAKOXK PO3MVIIHYTH MOKJIMBOCTI JIE€pP>KaBHOI
MIATPUMKHA BHYTPIIIHBO MEPEMIMICHUX OCIO Kpi3b MPU3MYy CYO’€KTIB BIaJHHUX
MOBHOB)KEHB BIJIMOBITHUX TEPUTOPIATIBHUX TPOMA/T, YICHAMH SIKHUX 111 0cOOH OyIu.

Hacamkinens Bii3HAYMMO, 110 MPABOBUN PEXKUM BOEHHOTO CTaHY HE Mae€ y
CBOEMY IMATPYHTI €(DEKTUBHUX MTPABOBUX HOPM, 1110 3abe3reuyBain O JOCSITHEHHS
METH NpPaBOBUMM 3aco0aMH, BHACHIAOK HEJIOCKOHAJIOr0 3aKOHOJABCTBA, LIO
0OYMOBJICHO HAsBHICTIO TIpOTaJMH Ta KOJI31d 3aKOHOJABCTBA, a TaKOXK
po30alaHCyBaHHs CUCTEMHU CTPUMYBaHb Ta MPOTUBAr cepell ACp>KaBHOI B/ Ta
OpraHiB MICLIEBOTO CAMOBPSTyBaHHS.

[IpaBo 3a HasgBHMX OOCTaBMH BTPATUJIO CBOIO MPOTHOCTUYHY (PYHKIIIIO Ta
HAMara€ThCs JIMIIE BCTUTATH YPETYJIbOBYBAaTH BiJIHOCHUHH, TMOMIUPCHHS SKHUX
J0CATAaE CBOTO aforerd Ta Chagae, ToOOTO JAEMOHCTPYEThCS BHHSTKOBO
perpocnekTrBHAa (YHKI[iS PErylIlOBaHHSA CYCHUIBHUX BIJHOCHMH. HaTomicThb
BTPAYAETHCSI MOXKIIMBICTh IS PETYJIOBaHHA HOBHX BIJHOCHH 3 ypaxXyBaHHSIM
CYCIIUIBHHX Ta JACP)KaBHUX 1HTEPECIB Ta IHTEPECIB KOKHOI OKPEMOT JIFOIUHH.

[lepexonaHi, 10 IOPUANYHA MPAKTUKA MA€ CTATH YHIKAIIbHUM HEBUYCPITHUM
JDKEpeNIoM  JIJIs TIPaBOTBOPYOi AKTUBHOCTI, CHPSIMOBAHOI Ha YIOCKOHAJICHHS
MIPaBOBOTO PETYIIOBAHHS 3a JIOMOMOTOI0 HOPM TMO3WTHMBHOIO IMpaBa CyCHUTHBHUX
BITHOCHH Ta MOBEAIHKHU yCiX Cy0 €KTIB TAKMX BIIHOCHH 3 OTJISAY Ha YTBEPKCHHS
mpaB, CBOOO Ta 1HTEPECIB JIOJUHU, YIOCKOHAICHHSI MEXaHI3MIB (aJITOPUTMIB) X
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BUKOPHCTAHHS, 3AiCHEHHS, 3a0€31ICUCHHS, OXOPOHH, 3aXUCTy Ta BiJTHOBJICHHS, a
TaKOXX peai3allii MOBHOBaKEHb Ta KOMIIETEHIIIT BIAMOBIAHUX Cy0’ €KTIB MyOJI14HO1
BJIaJM Ha 3acajaX BEPXOBEHCTBA IpaBa. Y 3B’SA3KY i3 IUM ITOTJIHOICHE JOCITIIKCHHS
IOPUIUYHOI TIPAKTUKK B yMOBaX IIPABOBOTO PEKUMY BOEHHOTO CTaHY MAa€ CTaTH
HEOITIHEHHUM JDKepesioM it (OopMyBaHHS €(PEKTHBHMX HOPM 3aKOHOJIaBCTBa,
3MaTHUX y Mail0yTHbOMY PEryJIIOBaTH BiAMOBIIHI CyCNUIbHI BITHOCUHHU Ha 3acafax
YTBEP/DKCHHS TIpaB, CBOOOJ Ta IHTEPECIB JIIOJUHU Ta BEPXOBEHCTBA MpaBa, SK
KIIOYOBOTO  TPUHIUINY  (PYHKITIOHYBaHHS  JEMOKpPATHYHOI  Jep)KaBH  Ta
TPOMAISTHCHKOTO CYCIHIbCTBA.
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Anapiii CAMOTYTA,

CTapIlMii HAYKOBUI CIIBPOOITHUK
B1JIJIUTY OpraHi3allii HayKoBO1 JisSJIbHOCTI
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJAT IOPUANYHUX HAYK, TOLUEHT

CYIOBA BJIAJIA TA OCHOBOITIOJIO’KHI ITPABA
SIK BUSHAYAJIBHUI PO3/ILJI MPOBIJHOI'O TEPETOBOPHOI'O
KJACTEPY PO BCTYII YKPAIHHU JIO €C

Biaroni sik y uepsni 2022 p. Ykpaina orpumana cTaTyc KaHAUAaTa Ha BCTYII
1o €C, a 1Ba poKd MOTOMY OyJI0 O(]iIlIifHO OTOJIOMICHO PO MOYATOK IePETrOBOPIB
npo BcTym, 1HCTUTYHii €C 31HCHIOITh MPUCKITUIMBUN MOHITOPUHT BUKOHAHHS
Vkpainoro BuMOr 1010 HaOyTTs wieHcTBa. OmHIEID 31 CKIAJOBUX IIHOTO
MOHITOPUHTY € TIepeBipKka (CKpUHIHT) YKpaiHCBKOTO 3aKOHOJABCTBA Ha
BIIMOBIAHICTH MpaBoBUM HOpMaMm €C.

[Iponienypa ckpuHIHTY BiOyBaeThbcs 3a 33-Ma MEPErOBOPHUMHU PO3IiTaMH,
3rPYNOBaHMMHM 32 6-ma KjacTtepamMu (TeMaTUyHUMU Osokamu). Pozainum
23 «BepxoBEeHCTBO MpaBa Ta OCHOBOIOJIOXKHI MpaBa 1 cBoOoan» Ta 24 «tOcTuiis,
cB00OOJa Ta Oe3nekay Hanexathb 10 kiacrepa «OcHoBu» (Fundamentals). 3okpema,
po3ain 23 oxoruttoe npaBo Ta nomtuku €C y chepax: He3aneKHOro i eeKTUBHOTO
CYJIOYMHCTBA; 3amo0iraHHsi Ta OOPOTHOM 3 KOPYIIIIEI SK 3arp03010 CTa01IBHOCTI
JEMOKpPAaTUYHUX IHCTUTYTIB 1 BEPXOBEHCTBY IIpaBa; OCHOBOIOJOXKHUX MpaB 1
cBO0O1, IO TAPAHTYIOTHCS YCTAaHOBYMMHU JIoroBopamu €C.

3rigno 3 neperasayToo 2020 p. meTomonorieto po3mupenns €C, 3a3HayueH1
pO3AUIM € HAWTOJOBHINIMMH TMPOTITOM YChOTO MpoIecy meperoBopi. JKoneH
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neperoBopuuii po3ain €C He Oyzae 3akpuTuii, TokU He Oyne BUKOHaAHO benchmarks
(KOHTPOJIPHUX TOKA3HUKIB) y MEXax IuX ABOX po3auiis [1]. Brim, meperisHyTa
METOJIOJIOTisl TPYHTYEThCS HAa TUX CaMUX, YCTaleHUX Kpurtepiax Bcrymy no €C.
Bonu 6ynu BuzHaveni e 1993 p. Ha 3aciganni €Bponeiicbkoi Pagu B Konenrareni
(KomeHrareHchbKi KpuTepii), a came: CTBOPEHHS CTAOUIbHMX I1HCTHUTYIH, IO
rapaHTyIOTh JEMOKpPaTio, BEPXOBEHCTBO IpaBa, MpaBa JIOWHU Ta MOBary i 3aXuCT
MEHIIIMH; JlI€Ba PUHKOBA €KOHOMIKa; 3/aTHICTh OpaTh Ha cebe Ta e€PEKTUBHO
BUKOHYBAaTH 3000B'si3aHHA moa0 wieHcTBa [2]. HatowmicTs iHCTHTYmisSIMH €C
MIPOIMOHYETHCS 30alaHCOBAHUM MiJXiA, M0 MPHU3BEAE A0 OUIBII AUHAMIYHOTO Ta
HAJIAHIIIOTO TPOIEeCy, NPHAUIAIOYMA IIe OIIbIly YyBary OCHOBHIA pOJIi
dyHaameHTanbHUX pedopmM, HeoOXinHux A nuisixy g0 €C. BepxoBeHCTBO mpaBa
CTaHe 111e OUIbII IIEHTPAJILHUM Y IEPETOBOPAX MPO BCTYII, HATPUKJIIAJ, YepPe3 Te, 1110
O0opoTh0a 3 KOpyIIlier Oy 1€ BKIFOYEHA JI0 BIMOBIIHUX pO3aUTiB. binbiimit Haromoc
Oyne 3po0s1eHO Ha OCHOBAX (PYHKIIIOHYBAHHS IEMOKPATUYHUX IHCTUTYTIB, pedopmi
JIEp’)KaBHOTO YTPABIIHHS Ta MIATPUMII €KOHOMIYHUX pedopM, MPOrpec y SIKUX
BU3HAYaTHMeE 3arajbHUN TeMI neperoBopis [3].

30 xoBTHs 2024 p. €Bpokowmicis mnpuiHsana cBik mopiuauii Ilaker i3
PO3IIMPEHHS, B SKOMY JE€TaJlbHO OIIHIOETHCS TMOTOYHUNA CTaH 1 TMIporpec,
JTOCSITHYTHH  yciMa  KpaiHamu-kaHaumatamu.  OIIHKA  CYINPOBOKYIOTHCS
PEKOMEH/IAIlISIMU Ta BKa3iBKaMU 1010 IpiopuTteTiB pedopm [4].

Toro x gHs €BpOKOMICIS ONPWITIOAHIIA BXe Apyruid B 2023 p. mopiuHHi
3BIT «YKpaina 2024» CTOCOBHO CTaHy BUKOHAHHS YKpaiHOK BUMOT ISl HAOYyTTs
Heto uieHcTBa y €C (aHanoriyHi 3BITH TOTYHOTBCA 1 LIOJO PEIITH KpaiH-
KaHAuAaTiB). Y I1bOMYy JOKYMEHTI BUKJIAJICHO HacamImepe] CTaH BUKOHAHHS
VYkpainoto pexomenpariii 3sity 2023 p., 30KkpeMa, 3a3HAYCHO Ha HAJICKHOMY
3IMCHEHH] TApJIAMEHTOM Ta YPsIZIOM CBOIX KOHCTUTYIIMHUX MOBHOBAXEHB, & TAKOK
KOHCTAaTOBAHO CTBOPEHHS OCHOBHHMX €BPOIHTErPallifHUX CTPYKTYp, MO0 OepyTh
aKTUBHY y4acTb, 30KpEeMa y IIPOILIeCl CKPUHIHTY.

Ominkn  Kowmicii BKa3ylOTh Ha 3HAYHUWA TPOrpec B  YTBEPKEHHI
BEPXOBEHCTBA TpaBa Ta 00pOoTHO1 3 Kopymilier. Bognodac O6yio HaroiomeHo Ha
POJOBKEHHI TaKUX 3aXO/diB, SK: 3allOBHEHHS HAa OCHOBI BJIOCKOHAJIEHOTO
3aKOHOJIaBCTBA BakaHCiM cyaaiB, 30kpeMa B KCVY; cTBOpeHHs HOBOro Cyay Iuist
PO3IIIAly aIMIHICTPAaTUBHUX CIIPaB 32 y4acTIO HALIIOHAJIbHUX OPTaHiB 3a IPO30PUM
KOHKYPCOM 13 3allyY€HHSIM HE3aJIeKHUX (30KpeMa, MIKHAPOJHHMX) EKCIEPTIB;
NpoBeJeHHS KBali(iKaiiHOTO OIlIHIOBaHHS (TEPEeBIPKH) CYIAIB 3a Yy4acTiO
I'pomanchkoi pagu 100pOUECHOCTI; MOJAbIIE BAOCKOHATICHHS 3aKOHO/1aB4Oi 0a3u
JUISL PO3CIIIIyBaHHS KPUMIHAIBHUX MPOBAKEHb, 30KpEMa IMOAO0 TOM-KOPYIIIIii,
BKJIFOYHO 3 TIEPErJIsiOM ICHYIOUMX CTPOKIB JIOCYIOBOTO PO3CHiyBaHHS Ta
BrirydyeHHs1 3 KIIK VYkpainu monoxkeHp moA0 aBTOMAaTHUYHOIO 3aKPUTTS CIIPAB;
3aMpoOBaKEHHS MIPO30POT0 BiAOOPY MPOKYPOPIB KEPIBHOI JIAHKH; BXKUTTS JI1EBUX
3ax0JlIB MIOJI0 YCYHEHHs KOPYMUIHHUX pu3ukiB y BepxoBHomy Cyni; 3011bIIEHHS
KUIBKOCTI CyamiB Ta aami”ictpatuBHoro miepconany BAKC; mnomimmenus
PE3YNBTATIB PO3IIISLY CITPAB MPO TOI-KOPYIIIIII0, BKIIFOYAIOYH apellT 1 KOH(pICKAIlito
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3JIOYMHHMX aKTHBIB, 30CEPEHKYIOUNCh HA BUCOKOTIOCAIOBIISAX 1 CEPHO3HUX CIIpaBax
II0JI0 CHCTEMHOI KOpYIIii B OUIBIIOCTI Tally3edl Ta YCTAaHOB;, ITOCHJICHHS
MoxiuBocTed HABY 1mono mpoBeneHHS CyA0BUX EKCIEPTH3 1 HE3aJIeKHOIO
MPOCITYXOBYBaHHA TeJIe(OHHUX PO3MOB; HEBIIKJIAIHE BIPOBAKEHHS €JIEKTPOHHOT
CUCTEMHU YIpaBJIiHHS CHOpaBaMu I aHTHKOpynuidHux opradiB ta BAKC;
IMITJIEMEHTAITiST 3MIHEHOTO 3aKOHO/IaBCTBA OO 3aXUCTY TpaB 0OCi0, K HaJIeKaTh
70 HAIIMEHIIWH; TMOBHA iMrieMeHTamist CTaMOynbChKOI KOHBEHIIIT, TMPUAHATTS
CTparterii 3 NeIHCTUTYIIIOHATI3AIlT JOTIISAY 3a 0CO0aMu 3 IHBTITHICTIO Ta JIFOIbMH
MOXMJIOTO BIKYy; 3a0e3reueHHs] Oe3MeKku Ta HEe3aJeKHOCTI KYPHAIICTIB, IIBHIKE
pO3CIiAyBaHHS BCIX BHIMAJKIB iX 3aJIKyBaHHS Ta IEPECHiTyBaHHs; JOCTaTHE
(diHaHCYBaHHS CYCHUIBHOTO MOBHHUKA; MIATPUMKA ¥ TOCTYIIOBE BIJIHOBJICHHS
IPO30POro, IIIOPANTICTUYHOIO Ta HE3aJIEKHOro MeAlananamadTy, 3a0e3nedyoun,
o0 OOMEXEHHS 3 MipKyBaHb O€3MEKH BIJMOBIJAIN CYCIUIBHUM IIpaBaM Ta
1HTepecam, 30KpeMa J0cTyny 10 iHdopmailii Ta cBoOoai Memia [5].

Boganouac 31 3BiToM €BpOKOMICIi, 1110 IPYHTYETHCS IEPEBAKHO HA YPSIAOBUX
3BiTaX YKpaiHW, HHU3KOI0 TPOMAJACHKUX oOpraHizamii 3a miarpumkun €C
MIJTOTOBJICHO ajbTepHATUBHUN — TIiHBOBUM 3BIT, IO CYTTEBO JIOMOBHIOE
odiiiHUA. Y IbOMY JOKYMEHTI, 1110 OXOILIIOE CTaH crpaB 3 uepBHs 2023 mo JIureHb
2024 p., 3a3HaUYEHO HA TaKUX, 30KpeMa, MpoodemMax:

— HU3bKUU pIBEHb 3alllKaBICHOCTI KaHAMIATIB y CyIAl B poOOTI y
npUKOpIOHHUX 13 PD perioHax, a TakoXK THUX, JIe¢ BEAYTbCS aKTHUBHI1 O0MOBI [Iii; HE
BPEryJIbOBAaHO POOOTY CY/IIB Y IIUX PET10HAX, 110 HEraTUBHO BIUIMBAE HA peajizaliio
npaBa JIIOJJMHU Ha IOCTYII 10 MPABOCYJIs1; BIACYTHI YiTKO BCTAHOBJIEH1 KpUTEPIi 1151
3MIHU MiJACYJHOCTI CY[IB, HAOJMXKEHUX JO JIHIT 31TKHEHHS; BIJICYTHICTh OOJIKY
CYJUTIB, [0 3JIMIIUJIMCS HA OKYTIOBAHUX TEPUTOPISX;

— HETMOOAMHOKI ()aKTH HAIBHOCTI POCIMCHKOTO TPOMASTHCTBA Y YNHOBHUKIB 1
CYIUIIB, TIIATBEPIKEHE JOKYMEHTAMH YKPATHCHKUX CIEICTYKO0, TUM O1IbIIIE 10 T
Jyac BIMHM BIJICYTHI TUTIOMAaTHYHI BITHOCUHU MK YKpaiHoro ta P®D;

— HaJIMIpHE HaBAaHTAXEHHS CYJIB Y OUIBIIOCTI CyAiB BHACTIIOK KaJIPOBOTO
nedimuy;

— YCKJIaAHEHUU AOCTYIl A0 TpaBocyans B M. KueBi B aaMiHICTpaTUBHHX
cnpasax miciis JikBiganii OxkpyxxuHoro aaMincyay M. Kuesa (OACKYy);

— koHKypc no KCV BusBuB (paxoBy Kpu3y cepel NpaBHUKIB, 3acTapiii
nigxoau no oprasizauii po6otu KCY poxkamu npu3BOAsSTH A0 BHYTPIIIHBOT MOTO
MOJIITU3AIll1, @ TPUBAJIE HEMPU3HAYEHHSI HOBUX CYJIJIIB CTABUTH i 3arpo3y KBOPYM;

— HeYHKUIOHYIOUMH €uHUN Aep>KaBHUM PEECTp BUKOHABYMX JIOKYMEHTIB;

— HEBUKOHAHHS CYJOBUX pIlIEHb HAIIOHAJBHUX CYJIB MPU3BOIUTH 1O
HEOOX1THOCTI TPOMAJISTH 3BEPTATHUCS 3a 3aXUCTOM CBOiX mpaB 0 €CILI;

— HaJIMIpHA KOHIICHTpAIlisl IOBHOBaXKEHB y [ €HIPOKypopa y BUIAIKaX, KOJIH
ix ™Morm O peami3oByBaTH caMi MPOKYpOPH TUIIXOM MPOKYPOPCHKOTO
CaMOBDSIyBaHHsS; HH3bKI BUMOTH J0 mpodeciitHoro piBHa [eHmpokypopa,
MOJIITUYHUN TIOPSAIOK MOTO TPU3HAYEHHS Ta 3BUTHHEHHSI, IO HETaTUBHO BIIUBAE HA
HE3aJIeKHICTB IT1€T TTOCAT0BOI 0COOH Ta BCI€ET CUCTEMU TPOKYPaATYpH;
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— 3actapummii (yHKIIOHaT €AUHOTO PEECTPY JOCYIOBUX PO3CIIAYBaHb
(EPIP), mo obmexxye CTOpOHY OOBHHYBAaY€HHS B MOXKJIMBOCTI BIPOBAHKCHHS
u(GPOBUX PIlICHb, JOCTYIY J0 AHATITUYHUX JAHUX Ta ONEPATUBHOTO MOHITOPUHTY
KPUMIHAJIbHUX TIPOBAJIKEHb;

— YYaCHUKHU KPUMIHAIBHOTO MPOBAJKEHHS 3JI0BXKUBAIOTH MPOIECYyATbHUMU
MpaBaMu 3317151 TIEPEIIKOKAHHS CYI0OBOMY PO3TJISAY B PO3yMHI CTPOKH;

— HAJTO HU3BKI 3aKOHOJAB4l BUMOIH 0 OCI0 — KaHAUJATIB B aJBOKATH, IO
0COOJIMBO KOHTPACTYE 3 BUMOTAMU 0 CYJJIB Ta MPOKYPOPIB;

— nonoxkeHHa 3akoHy Ykpainu «lIpo YmnoBHoBaxkenoro BepxoBHoi Paau
VYkpainu 3 mpaB JIOJUHW» HE BIANOB1Na0Th [lapu3bkuM NMpUHIMIAM Yy YacTUHI
BHCYBaHHsI Ta NIPU3HAYEHHS Y TIOBHOBXKEHOTO, 3a0€3MeUeHHS HOTO HE3aJIeKHOCTI,
30KkpeMa (h1HaHCOBOI; BHACIIOK 3MiH J0 3akoHy Ykpainu «IIpo npaBoBuii pexum
BOEHHOTO CTaHy» CTBOPEHO KOJI3il0, fKa JI03BOJISI€ 3BUIBHUTH 3 TOCAIU
YIOBHOBaXEHOTO B TEPIOJ /il MPaBOBOrO0 PEXKUMY BOEHHOTO CTaHy, L0 MPSMO
3a00pOHEHO BXKE BHUIIE3a3HAYEHUM 3aKOHOM, YHM CTBOPIOIOTHCS PHU3MKHU IS
He3anexHocTi OMOy/IcMaHa Ta BUHUKHEHHS TTOJIITUHYHOTO TUCKY Ha ITI0 IHCTUTYIIIIO;

— BIZICYTHIH ME€XaHi13M MPUTATHCHHS 10 aIMIHICTPATUBHOI BIJIMOBIIAIBHOCTI
3a BUMHCHHSI TUCKPUMIHAIIIT;

— Hee(pEeKTUBHE JOKYMEHTYBaHHS 1 PO3CIIAYBaHHS TOPTYp Ta IHILUX
AKOPCTOKHUX, HETIOJICBKUX a00 TaKUX, 1110 MPUHWKYIOTh T1IHICTh, BU/IIB TOBOI>KEHHS
1 IOKapaHHS;

— HCHAJIe)KHE MEIUYHE 3a0€3MEUCHHS W HEIOCTaTHE YKOMIUICKTYBaHHS
MePCOHAJIOM Ta OOJaJHAHHAM MEAWYHMX YacTHH Yy 3aKjajax IeHITCHIIapHO1
CUCTEMHU; CIIJIbHE YTPMMaHHA B LIMX 3aKJIaJax PI3HUX KaTeropiil 3acyaKeHHX,
30KpeMa THUX, XTO BIEpINE€ BUYMHUB 3JI0YMH, 1 THUX, XTO BXKE paHilie BigOyBaB
MOKapaHHs; BIJCYTHICTh 3MICTOBHOI CTparerii ()yHKIIIOHYBaHHS TEHITCHIIapHO1
CUCTEMHU B YMOBax PU3HKIB, 3yMOBJICHUX BIMICHKOBOIO arpeci€lo; 3arpo3a KUTTIO 1
3I0POB’I0 OCI0 y MICIISIX HECBOOOIM Ha MPUPPOHTOBUX TEPHUTOPISLX; HEAOCTATHS
KUTBKICTh YKPHUTTIB BiJl paKeTHUX 1 00MOOBHX aTaK y IUX YCTaHOBAX;

— TIOTipIIeHHSI €()EKTUBHOCTI PO3CIHIyBaHHS MPABOIMOPYIIEHb, YUYUHEHUX
1010 KYPHAJICTIB Ta 1HIIMX MPAIiBHUKIB Meia; BIACYTHICTh YITKOTO TMEPENTiKY
MIJICTaB JJIsl BIAMOBHU B aKpeAUTAllli )KypHaIiCTaM Ta IHIIKUM IpalliBHUKaM Mejia B
paiioHax BeJleHHsI O0MOBUX J1H;

— CaHKI[IHE 3aKOHOJABCTBO 1 JIajll 3aCTOCOBYETHCS JIJIsi OJIOKYBaHHSI CailTiB
0€3 HaJIeKHOI0 MPABOBOTO MIAIPYHTS Ta IPO30POCTI;

— mpoleaypa 3a00pOHM MOJITUYHUX MapTii HEAOCTaTHHO BPETyIhOBaHA
3aKOHOJAaBCTBOM Ta HEIMOBHICTIO BIJINOBIIA€ JAEMOKPATUYHUM CTaHIapTaM, IO
MO3K€E MPU3BOIUTH JIO HETIPABOMIPHOTO OOMEKEHHS MpaBa Ha CBOOO Ty acollialliif;

— 3aKOHOJIaBCTBO I110/I0 BIAMOBIIAIBHOCTI 3a KOaOopaliiiHy IisJIbHICTh HE
BpPaxoOBy€ BHMOTH 1 CTaHAApTH MDKHAPOJHOTO TYMaHITAPHOTO TpaBa B MeEXKax
peXKUMY OKyIaiii Ta HEOOXITHOCTI B3a€MOIi Il BIKUBAHHS HAa OKYIIOBaHIM
TEPUTOPIi, a TAKOXK HE BIAMOBIIa€ MPUHITUITY MPABOBOI BU3HAYEHOCTI;

— TOTEHIIWHUN IIKIIMBUA JOCTYN 1HO3EMHHUX KpaiH, HEAPYXKHIX [0
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VYkpainu, A0 NEpPCOHAIBHUX JAaHUX 3aTPUMAHHUX 0cCi0, 30KpeMa JaHMX 3 KaMmep
BiJleocniocTepexeHHs, 1o GyHkiionyoTh y cuctemi Custody Records [6].

[IpencraBHUKM €BPOKOMICIT BUCOKO OIIHMJIM PIBEHB MIATOTOBKH T1HHOBOTO
3BITY, 3a3HAYMBIIIH, III0 HOT0 HaIpaltoBaHHs OyayTh 000B’3KOBO BUKOpHUCTaHi. Sk
BB)KA€MO, BHU3HAYAIBHOIO PHUCOI0 CaMe€ IbOr0 3BITY € OKPECICHHS CYyAO0BO-
PaBOBHUX MPOOJEM y KOHTEKCTI BiHM, BiJ SKOi MOTEpHae CyAoBa cHCTeMa. 3
MOYaTKy BIHU CTaHOM Ha BepeceHb 2024 p. 3pyilHOBaHO Ta MOIIKOXKEHO 142
npuminieHHs 120-u cynoBux yctaHos, 54 cyani Ta 389 mpalliBHUKIB amapaTiB CyIiB
noennanucs 10 3CY, 4 cyani ta 14 mpariBHHKIB amapaTiB cyaiB 3aruHyiau [1],
30kpema cyans Bepxosnoro Cyny, 3HaHHI HayKOBEIb Ta B MUHYJIOMY Tpodecop
Juinposcekoro JIVBC JI. JloGoiiko, KoJM HajgaBaB TyMaHITapHy JOTIOMOTY
MEIIKAHIISIM TPUKOPJOHHS XapKiBIIUHHU.

Sxio He OpaTu 0 yBaru TsArap BiiHM B YKpaiHi, TO HaBeI€HA CUTYaIlis, 3a
OILIIHKOI0 €BPOKOMICIi, XapakTepHa JiJisi OUIBIIOCTI KpaiH, HaBiTh wieHiB €C, ne
CyJOBa CHCTEMa 3aJIMIIAE€TbCA BPA3JIMBOI Ta MIAJNAETHCS MOJITUYHOMY THUCKY,
KOPYILsl BCE LIE € MPUYMHOIO JUUIsl 3aHENOKOEHHS, a 3aXOIUICHHS JepxkaBu (state
capturer) 30epiraerbcs. Sk 3a3HayalOTh JESKI EKC-OYUIBHUKH €BPOKOMICI],
JECATUIITTS CIAOKOTO YIPaBIiHHS Ta MOMIMUPEHOT KOPYMINT MIBUIKO HE 3HUKHYTH,
0COOJIMBO KOJIM HAJIXOJATh KOJIOCANIbHI 00cAru gomoMoru. [IpumipoMm, 3 moyaTky
pociiicekoi arpecii 2022 p. €C ta okpemi Horo kpainu MoOuTi3yBanu Maitxke € 122
MJIpJI Ha MATPUMKY YKpainu [5], 110 TakoXk € CyTTEBUM BHECKOM Yy 3a0€3IeUCHHS
COLIIAJIbHUX IPaB IPOMAISIH YKpaiHu, a OT>KE, CTIMKOCTI Aep>KaBHUX IHCTUTYLIH. 3
yacoM YKpaiHl JOBEAEThCS NPOJEMOHCTPYBATH PE3YJIbTATUBHICTH CBOIX pedopM,
MOTYTHIM aKTHBOM Yy YOMY € MWIBHICTh TPOMAJISTHCHKOTO cycmiibeTBa [8]. ToOTo
BU3HAYAJILHUMH TOKa3HUKaMH BHCTYINAIOTh HE MaTepialibHi OararcrBa, a Taki
3acaJlHAYl IIHHOCTI, SK CBOOOJA, PIBHICTh, CIPABEIJIUBICTH Ta MPO30PICTH 1
3MIHIOBaHICTh BUOOPHOT BJIA/IN.

Orxe, st YKpainu BIJCYTHI KOJIHI BapiaHTH, OKpIM sk nuiax 10 €C vepes
pedopmu, iHAKIIE — MEPCINEKTHBA OMHHHUTHCS Yy cepi IMIEpChKOI arpecuBHOI
nomtukd P®, 1m0 BHamacsa 4O OCTaHHIX 3aXOMIB IOTJIMHAHHS — BIMCHKOBHUX, HE
MOJIMIIAIOYM TPU LOMY CHPOO areHTYPHOIO JEMOHTaXy HE3aJeKHOI CyI0BOI
CHUCTeMH, SIKY 3aBISKH €BPOMEHCHKUM 3yCH/UISIM JIeJ[B€ TIOCTAaBICHO Ha
JIEMOKpATH4YH1 3acaau. 31 cBoro OoKy, YkpaiHa, Marouu OOHOBHN JOCBiJ CBOiX
30poitnux Cui, ge-pakTo cTaja CKJIaJoOBOK 1 HaBITh PYIIIEM HUHIIIHBOT
6e3mnekoBoi cucteMu €C 3 HOro NOTEHLIAIOM 030pOEHHS 1 TEXHOJIOTIH. Y 3B’ 53Ky 3
UM TEMAaTUKOK TMOJAJbIIUX MyOsikamiid Mae OyTH HACTymHUM po3aun 24

* TpaauuidHUM MaXig A0 pO3yMIHHS KOPYILIi SK «3JOBKHBAHHS JIEP>KaBHOIO MOCAJIOK0
JUIS OTPUMaHHS 0COOMCTOI BUTOM» TPUBAIIHMI Yac 30cepe/KyBaBcs Ha TpaH3aKIIHUX crocobax,
SAKUMH KOPYIIIOHEpHU OOXOAATH ICHYIOWI NpaBHJia LUISIXOM HE3aKOHHUX [iH, SK OT MIAKYII
NepKaBHUX  CIyKOOBIiB. IIOHATTS  «3axomuieHHs  JAep)KaBU», HABIAKU, CTOCYETHCS
HENPAaBOMIPHOTO BIUIMBY WIEHIB a00 TPyl €KOHOMIYHOI Ta MOJITUYHOI eNiTH Ha (OopMyBaHHS
IPaBUJI: 3MiHA 1 CTIOTBOPEHHS 3aKOHIB, IMOJIITUKH, HOPM Ta IHCTUTYTIB JIep’KaBU Ha BIACHY KOPUCTh
3a paxyHOK CyCIIbCTBa [7].
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«¥Octuis, cBodboaa Ta 6e3neka» neperoBopHoro kinacrepy «OCHOBUY, alke caMe
y cepi 6e3mexu, 3a oriHKaMu (paxiBIliB, pU3UKHA OyAyTh HE MEHIII CEpUO3HUMH, SIK,
Hanpukiaa, Bumora €C miol0 BiIMEXKYBaHHS MPAaBHUYOI BijJ MPAaBOOXOPOHHOI
OCBITH Y BHUIIIAX 31 cEU(PIYHUMHA YMOBaMH HaBYaHHSI TOIIIO.

Cnucox BUKOPUCTAHHUX JIZKEPEI:

1. Acnanss K. [TepemoBunu ripo Betyt 10 €C: mpaBocyas Ta npasa Jiroauau (16.09.2024).
URL: https://zn.ua/ukr/POLITICS/peremovini-pro-vstup-do-jes-pravosuddja-ta-prava-ljudini.html.

2. Access to European Union law. Accession criteria (Copenhagen criteria). URL.:
https://eur-lex.europa.eu/legal-content/EN-FR-DE/TXT/?from=FR&uri=LEGISSUM%3Aaccession_
criteria_copenhague.

3. Revised enlargement methodology: Questions and Answers (05.02.2020). URL.:
https://ec.europa.eu/commission/presscorner/detail/el/ganda_20 182.

4. Commission adopts 2024  Enlargement Package (30.10.2024). URL:
https://www.eeas.europa.eu/delegations/ukraine/commission-adopts-2024-enlargement-package_en.

5. Commission staff working document. Ukraine 2024 Report. Accompanying the document
Communication from the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee Of Regions 2024 Communication on EU enlargement policy.
URL : https://eur-lex.europa.eu/legal-content/NL/TXT/?uri=CELEX:52024SC0699.

6. TinboBuii 3BiT 1m0 posnainy 23 «IIpaBocynas Ta dyHAaMeHTanbHI MpaBay 3BITY
€Bpormeiicbkoi komicii moao Ykpaiau y 2023 pomi (2024). Acoyiayis npasuuxis Yxpainu. URL:
https://uba.ua/documents/1PR/PR%20%26%20Communications%202023/%D0%97%D0%B2%
D1%96%D1%82_09 09 2024 fin.pdf.

7. Kaufmann D. State Capture Matters: Challenging corruption and a new dataset (June
27, 2024). URL: https://r4d.org/blog/state-capture-matters-challenging-corruption-new-dataset.

8. Mirel P. The European Union enlarged from 27 to 36 members? Towards an «Agenda
2030» (9 April 2024). URL: https://www.robert-schuman.eu/en/european-issues/744-the-
european-union-enlarged-from-27-to-36-members-towards-an-agenda-2030.

Irop CEPIOK,

JO1LIeHT Kadeapu Teopii Ta icTopii
JIep>KaBH Ta MpaBa, KOHCTUTYIIITHOTO
paBa Ta MpaB JIOIUHA
JIHITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJIAT IOPUANIHUX HAYK, JOICHT

3MICT OB’EKTUBOBAHOI B 3AKOHI IIEIf BEPXOBEHCTBA
IPABA SIK IPUHIIUITY IPABOTBOPYOI JISIJIBHOCTI
B KOHTEKCTI ITPAB I CBOBO/I JIIOAUHU

[Ipu miaroToBii Te3 Ii€l A0MOBIAI aBTOP BU3HAYUB 32 METY PO3KPUTH 3MICT
171e1 BEpXOBEHCTBA MpaBa K MPUHIUIY IPABOTBOPYOL AiSIBHOCTI, 3aKPIIJIEHOTO B
n. 1 4. 1 cr. 3 3akony Ykpainu «IIpo mpaBoTBOpUy IisUIbHICTB» BiJ 24 cepnHs
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2023 poky Ne 3354-1X [5].

JIOCSITHEHHsSI BU3HAYEHOI METH 3YMOBUJIO HEOOXIJIHICTb BHKOPUCTAHHS
TaKOro TEOPETUYHOTO IHCTPYMEHTAPIIO:

1. JliaJIeKTHYHOTO METOJOJIOTIYHOIO IMIJIXOy, IM3HABAJILHUM ITOTEHIIIAN
SIKOTO CKJIAJIAlOTh IPUHIIUITNA B3aEMO3B’SI3KY Ta PO3BUTKY SIBUII JEP>KaBHO-TIPABOBOL
JIHCHOCTI, a TAKOK 3aKOHH 1 KaTeTOpii JIaIEKTUKH. Y MeKax I1i€i HayKOBO1 PO3BiIKH
171es BEpXOBEHCTBA IpaBa, SIK MPUHIIUII MPABOTBOPYOIL AISLTBHOCTI, AOCHIIKYBaIUCh
aBTOPOM Y CHCTEMHOMY B3a€MO3B’SI3Ky 3 I1HIIMMH TPUHIUIIAMHA IIPABOTBOPUOL
TiSTPHOCTI, @ TAKOXK 1HIIMMHM, TIOB S3aHUMH 3 HAUMHU TIPAaBOBUMH SBUIIIAMH, SK OT
MPaBOCBIAOMICTh CyO’€KTIB IPAaBOTBOPYOI  MiSUIBHOCTI, HOPMH TIpaBa Ta
MIPABOBITHOCHHM, Ha IMJCTaBl Ta B MeEXaX SKHUX 3IHCHIOETHCS MPABOTBOPUICTb.
['HOCeOoNOrIYHI MOMKJIIMBOCTI KaTeropii 3MicT Oyiu peasi3oBaHi B TIporeci ii
IHTEpIIpeTAIlii M0 BIJHOLIEHHIO 10 OKPEMHUX MPUHITUIIIB TPABOTBOPUO] JISITLHOCTI.

2. I'epMEHEBTUYHOTO  METOAOJOTIYHOTO  MIAXOAYy Ta  CHEIliajdbHO-
IOPUUYHOTO METOJY IMi3HAHHSA, 10 JI03BOJSIOTH PO3KPUTH 3MICT 3aKPIIVICHOTO B
n. 1 4. 1 cr. 3 3akony VYkpainu «[Ipo mpaBoTBOpUy HiSUIBHICTE» MPUIUCY
HEHOPMATUBHOTO XapakTepy.

3. @opManbHO-JIOTIYHUX METOJIB aHali3y Ta CHUHTE3y, IO YMOMJIMBHIA
BU3HAYCHHS CYTHICHOTO AacmeKTy i/ei BEpXOBEHCTBA TMpaBa, SK MPUHIIUAITY
IPaBOTBOPYOI ISIIBHOCTI, @ TAKOK (POPMYJTIOBAaHHS y3araJlbHIOIOUNX BUCHOBKIB.

Y MeToAoJIOriYHOMY IIJIaHI BaXKJIMBE 3HAYEHHS TaKOXX MarOTh KOHTEKCT
JOCIIIJKEHHS, TIOJIOKEHHS TEOopiil NpPUHIMIIB IpaBa, M[PABOTBOPUOCTI 1
BEPXOBCHCTBA IpaBa, CKIIAIOBOIO IMOHATIHHO-KATETOPIiaJIbHOTO arapaTry SKHX €
KaTeropii MpUHITAIIN TIpaBa, MPUHIIAITA TPABOTBOPUYOCTI Ta MPUHIIAII BEPXOBEHCTBA
mpaBa, BiATIOBIIHO.

KoHTekcT 1i€i HaykoBOI pO3BIAKK CKJIAal0Th rapanTtoBaHi KoHcTutyiieio
VYkpaiHu OCHOBOIOJIOXKHI TTpaBa i CBOOOAM JIFOAMHH, YTBEPKEHHS 1 3a0€3MeUeHHs
SKMX BU3HAHO OCHOBHUM 00OB’s13KOM YKpaiHChKOT eprkaBu [1].

[lpunnunu  mnpaBa  ABJISIIOTH  COOOI0O  OCHOBOIIOJIOXKHI  i7el, IO
XapaKTEPU3YIOThCS YHIBEPCATBHICTIO, 3arajlbHOI0 3HAYYIIICTIO Ta HAWBHIIOIO
IMITEPATUBHICTIO.

[lin n‘puHIMODAMU TPaBOTBOPYOCTI PO3YMIIOTH OCHOBOMOJIOXHI  171€1,
He3arnepeyHi BUMOTH, SKHMH MalOTh KEPYBATHCS CYyO’€KTH TPaBOTBOPUOL
JUSTIBHOCTI B TIPOLIEC] MIATOTOBKU Ta MPUMHATTS HOPMATUBHO-TIPABOBUX aKTIB YU
THIIMX JKepesl 00’ €KTUBHOTO MpaBa.

KoncTtutyiiiina 3acajma BepxXOBEHCTBa IpaBa 3akpimjeHa y 4. 1 cT. 8
OcHOBHOro 3akOHy HAIIOi JIep>KaBW 1 cycnuibcTBa [1]. 3a BIydHUM BHpa3oMm
A. Komnonis, ueit npuHIun € 6a30BUM 1 HAWOIBII 3HAUYIIUM, aJ[Ke BU3HAYAE YMOBU
KUTTEMISUTBHOCTI BCHOTO COLIAJIBHOTO OpraHi3My, TOOTO TOPSAIOK CTBOPEHHS,
ICHYBaHHA Ta (DYHKITIOHYBaHHS JIepKaBHUX OpPraHiB 1 TPOMAJCHKUX OpTaHi3allii,
COIlaJIbHUX CHIJbHOCTEH, BIIHOIICHHS 0 HHUX, a TaKOX MDK COOOI OKpeMHX
rpomMajisiH. B acniekTi mpaBOTBOPUOi MISIIHOCTI BAKJIMBUMU € YTOUHEHHSI aBTOPA 3
OpUBOAY TOTO, Io: 1) med mnpuHIUN MOAU(IKYETHCI B TPaBOYTBOPEHHI,
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3aBEpILATLHUM €TaINlOM SIKOTO € MPAaBOTBOPUICTH); 0) HE JeprKaBa CTBOPIOE MPABO, a
IIpaBO € OCHOBOIO OpPTaHizallii 1 XKUTTEIISIBHOCTI JIep>KaBu B 0c001 i opraHiB 1
MOCaJ0BUX 0C10, IHIITUX OpraHi3allii, a 3BiJICH BUIUIMBAE 1 TBEPXKCHHS MPO Te, 110
HE Jiep)KaBa HaJae mpaBa 1 CBOOOAM JIIOJIMHI, a HApOJ CTBOPIOE IPaBo, 100
Hacamrepe] OOMEKUTH HUM JIep:KaBHY Biaay [4, c. 33, 81-82].

[IpuHarifHO Bi3HAYWTH, MO B Cy4YacHId NPaBHUYINA HAyIll TPUHIIHIT
BEPXOBEHCTBA IpaBa Mae W 1HIII TpakTyBaHHs. Ha migTBep/ukeHHS I€l Te3u
3BEpHEMOCSI JI0 Tpallb BITYM3HAHUX MpaBHUKIB. Tak, 30kpema, M. Ko3to0pa 3mict
JOCTKyBaHOT HAMU KOHCTUTYLIMHOT 3acajy MOSICHIOE Yepe3 CYKYIHICTh TaKuX
OCHOBOTIOJIOXHUX 17ICH:

1) BU3HAHHS TPUPOJHUX, HEBIJ €MHHUX 1 HEBiAUY)KYBaHUX TpaB i CBOOOI
JIOJTUHU;

2) TPWHLHUI MOALTY JepKABHOI BIIAJIH,

3) 0OMeXCHHS AUCKPEI[ITHUX TOBHOBAYKCHD JICPYKABHUX OPTaHiB;

4) BepxoBeHCTBO KOHCTHTYIIIT;

5) NpUHIKI IOPUANYHOT BU3HAYCHOCTI (IIPAaBOIIEBHOCTI);

6) MPHHIKI TPOMOPIIHHOCTI;

7) TPWHLMI MPaBOBOI OE3MEKH 1 3aXKCTY JO0BIpH;

8) HezaexHIicTh cyay i cymmi [3].

3aciyroByloTb Ha yBary 1 MIpKyBaHHS A. 3aillisi 3 NPUBOAY 3acaau
BEPXOBEHCTBA MpaBa SIK BAXKIMBOI CKJIAJ0BOI KOHIIENITY IPaBOBOI JEp:KaBU B
VYkpaini. Buenuit, 30kpeMa, BiJj3Ha4ae, 1110 MPUHIIMI BEPXOBEHCTBA MpaBa O3HAYAE
BUIYy PETYISTUBHY 3HAYMMICTh MpaBa MOPIBHIHO 3 IHIIUMH PEryJsITOpaMH
CYCIUIBHUX BIJHOCHUH, III0 3HAXOJAUTh BUPA3 y MIHIMaJIbHII TOCTAaTHOCTI TPABOBOTO
PEryJIIOBaHHS CYCNUIBHUX BIJHOCHH Ta BCE3arajbHOCTI IpaBa, MOo3amapTiHHOCTI
npaBa, HOro  BIIHOCHIM  CaMOCTIMHOCTI  IIOAO  MOJMITHYHHUX  CHI 1
JI€1/1€0JI0T130BaHOCT], BIAHOCHIA CaMOCTIHHOCTI MO0 CYAOBOI Ta BUKOHABYOI
BJaM, BepxoBeHCTBI KoHcTutynii Ta 3akoniB Ykpainu [2, c. 5].

Baromuii BHECOK y PO3BUTOK JIOKTPHUHHM BEPXOBEHCTBA IpaBa HAJIEKHUTb
Koncturymisinomy Cyny Ykpainu ta €BponeiicbkoMy Cyay 3 MpaB JTIOJIWHUA. Y
mianyHkTi 4.1 motuByBanbHOT yacTunu Pimenns Koncrurymiitnoro Cyny Ykpainu
Bin 2 smucronaga 2004 poky Ne 15-pn/2004 y cnpaBi OO0 BiANOBIAHOCTI
Koncturynii Ykpainu (KOHCTUTYLUIMHOCTI) MOJOXKEHHAM cT. 69 KpuminaibHOTrO
KoZeKCcy YKpaiHu (crpaBa Mpo MPU3HAYEHHS CYAOM OUIbII M’SIKOIO MOKapaHH:)
BEPXOBEHCTBO TpaBa €JUHUI OpraH KOHCTUTYIIMHOTO KOHTPOJIIO BH3HAYMB SK
«MaHyBaHHS MPaBa B CyCHUIbCTBI. BepX0OBEHCTBO NpaBa BUMAarae BiJl Iep»aBu HOro
BTIJICHHS Y IPABOTBOPYY Ta MPaBO3aCTOCOBHY AISUIBHICTh, 30KpEMa y 3aKOHHU, K1 3a
CBOIM 3MICTOM MarOTh OyTH NPOHUKHYTI 1€IMHU COLIaJIbHOI CHpPaBEIIMBOCTI,
cB00O M, pIBHOCTI TO110. OTHUM 13 TIPOSIBIB BEPXOBEHCTBA MIPaBa € Te, [0 IPABO HE
O6M€)Ky€TBC$I JIMIIIE 3aKOHOJIaBCTBOM SIK OJIHIE€IO 3 Horo popM, a BKITIOYAE ¥ 1HIII
COLIIaIbH1 perynATOpH, 30KpEMa HOPMH MoOpali, TpaaWilii, 3BHYai TOMIO, SIKI
JIETITUMOBAHI1 CYCHIJIBCTBOM 1 3yMOBJIeH1 ICTOPUYHO JOCSITHYTUM KyJLTYPHIM
piBHEM PO3BUTKY CYCIIILCTBA. BCl 111 eeMeHTH npaBa 00’ € THYIOThCSI «SKICTIOM, 110
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BI/IMOBIA€ 171€0JIOT1i CHpaBeUIMBOCTI, 1/Ie1 MpaBa, sKa 3HAYHOI MIpO0 JicTaja
BioOpaxkenHs B Koncruryuii Ykpainm» [7].

Take po3yminHs npaBa, ctBep/kye Koncruryuiinuii Cyn Ykpainu, He nae
MIJICTaB JJI1 MOro OTOTOXKHEHHS 13 3aKOHOM, SIKUM 1HOJI MOXe OyTH 1
HECMpPaBEeJIMBUM, Y TOMY YHCIlI OOMEXYyBaTH CBOOOJY Ta pIBHICTh OCOOH.
CripaBeANTUBICTh — OJJHA 3 OCHOBHHUX 3acajl MpaBa, € BUPIMIAIBHOIO Y BU3HAYCHHI
HOTO SIK PEeTyJsiTopa CYCIUTbHUX BiTHOCHH, OJHHM 13 3araJbHOJIOICHKIX BUMIPIB
npaBa. 3a3BUYAil CIPaBEUIMBICTh PO3TISAAIOTH K BIACTUBICTH MpPaBa, BUPAKEHY,
30KpeMa, B PIBHOMY IOPUIMYHOMY MaciuTabl MOBEIIHKM ¥ Yy MPOMOPLIHHOCTI
IOPUIUYHOI BIAMOBIIaILHOCTI BAMHEHOMY MTPaBOTIOPYIIICHHIO [7].

JJ1st BUpIIIIEHHS! MUTAHHS, IO CKJIAIa€ MPEIMET PO3IIISITY, 3HAUHUN THTEpEC
ckiagae HaykoBa ctarTs 1. PabinoBuua «BepxoBeHCTBO mpaBa (3a MarepiajgamMu
npaktuku CtpacOyp3bkoro cyay ta Koncruryiitnoro Cyny Ykpaiau)» [6].

VY it HayKoBill pO3Bijlll BUEHHUN HA OCHOBI aHaJI3y MPABOBHUX MO3MUIIIN
€BpoNencrKOro Cyay 3 mpas JIOJUHU, CHOPMYITHLOBAHUX Y KOHKPETHUX PIIICHHSX,
JUAIIIOB BUCHOBKY IPO Te, 10 €BpOCY ] MPUHIUI BEPXOBEHCTBA IIpaBa PO3KPUB Ha
CHOTOJIH1 B3K€ JIOCUTH JTOKJIAJHO, O1IBIII-MEHIII KOHKPETU30BAHO Y LA HU3I[1 O3HAK
[6]. Y KOHTEKCTI MPaBOTBOPYOI AiSUTHHOCTI 3aCIYyTOBYIOTH Ha yBary Taki pUcH 1bOTO
SIBUIIIA:

1) BU3HaHHS TPIOPUTETHOCTI, JOMIHYBaHHS, BH3HAYAIBHOI pOJIi TIpaB
JIOJIUHU Y JISUTBHOCTI IEPKaBHU;

2) TOIIMPIOBAHICTh MPIOPUTETHOCTI I[HOTO MPUHIIMITY Ha JiSUTBHICTH yCix 0e3
BUHSATKY OpraHiB JEpXaBd, BKJIOYHO 3 THUMH, SIKI HAAUIEHI NPaBOTBOPUYUMHU
MTOBHOBAXCHHSIMU;

3) mpaBoBa IMEBHICTh, BU3HAUCHICTh CTAHOBHMIIA JIFOJUHM Y Tiil CUTYyaIlil, B
K1 BOHa niepeOyBac;

4) obcar Oyap-sIKOTO PO3CYAy H CIociO Horo 3aidCHCHHS MaioTh OyTH 3
JIOCTAaTHBOIO SICHICTIO BU3HAYEH]1 3aKOHOM;

5) maitke O€3BUHATKOBA MOKIUBICTE HocTymy 10 Cyay [6].

OCKUIbKH pe3ylbTaTOM MPABOTBOPYOi MAISUIBHOCTI € B TOMY 4YHCI U
YXBJICHHSI HOPMATHUBHO-TIPABOBUX AaKTIB BHUIOI IOPUAMYHOI CUIH, BaXXIHMBUMU
BBa)KA€EMO TAKOXK BHCIIOBJICHI aBTOPOM 3aCTEPEIKCHHS 3 TIPUBOY «SIKOCTI» 3aKOHY,
KpUTEPISIMU SKOi MatOTh OyTH:

a) 3MICTOBHA BIJNOBIIHICTh MpaBaM JIFOAUHU O0Jall y Till iX HOMEHKJIATYPI,
mo 3adikcoBaHa Yy BIAMOBIIHMX MDKHApOAHUX KOHBEHLIMHMX akTax (sK
«BCECBITHIX», TaK 1 €EBPONEHCHKUX);

0) (akTUuHAa MOCTYNHICTh 3aKOHY JIIOAMHI, MOXJIUBICTh O3HAMOMHTHUCH 13
HOT0 TEKCTOM;

B) JIOCTaTHA SICHICTh, MOBHA 3pO3YMUIICTh 3aKOHY, sika O TO3BOJISUIA, HEXaid
HaBITh 3a JIOTMIOMOTOI (haxiBI-FOpHUCTa, TMEPENOAUYUTH 3 PO3YMHOIO JJISl JIaHUX
00CTaBHH MipOIO BU3HAUYEHOCTI, HACTIIIKH MIOBEIHKH, 1110 HUM PETYIIIOI0ThCs [6, ¢. 10].

AHami3 pi3HHX 1HTEpHpeTaliii BUSHUMH MPUHIIMITY BEPXOBEHCTBA IpaBa B
KOHTEKCT1 TMPaBOTBOPUOI MISUIBHOCTI Ja€ TMIJACTaBU IS TAaKUX BUCHOBKIB, IO
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TOPKAIOTHCS 3MICTOBHOTO HAITOBHEHHSI 111€1 OCHOBOIIOJIOXKHOT 171€1:

1) He nmeprkaBa CTBOPIOE MPABO, HE JIEpKaBa HAJIa€ MpaBa i CBOOO I JIFOMHI.
Hapona ctBoptoe npaBo, 11100 HacamIiepe; 0OMEXUTH HUM JICpKaBHY BIIay;

2) Oe3yMOBHE BH3HAHHS OpraHaMHM JICpP>KaBHOI BJaJv, MEPeAyCiM TUMHU, SKi
HAJUICHI TIPAaBOTBOPYMMHU IMOBHOBAXXEHHSMM, TPUPOJHUX, HEBII EMHUX 1
HEBITUYKYBaHUX TPaB 1 CBOOO/I JIOJAMHU Ta MOIIUPIOBAHICT MPIOPUTETHOCTI MpaB
JIOJIMHU Ha AISUTHHICTH ITUX CyO’ €KTIB IIpaBa;

3) BepxoBeHcTBO KoHCTHTYIIi 1O BiJHOIICHHIO [0 IHIIUX JOKEpEI
00’€KTUBHOIO MPaBa;

4) oOMEeXeHHS NUCKPEHiMHUX TMOBHOBAXKEHH JIEPKABHUX OpraHiB y cdepi
MPaBOTBOPUOI MisIbHOCTI. OOCAT OyAb-sIKOTO po3Ccyny i crmoci® Horo 3aiiiCHEHHs
MaroTh OYTH 3 IOCTaTHBOIO SICHICTIO BU3HAUEH] 3aKOHOM,;

5) BUMOra MOPUIAMYHOI BU3HAYCHOCTI (MPABOIMEBHOCTI) HOPMATHBHO-
IIPaBOBHX aKTiB 1, IK HACJIIJIOK, BA3HAUYEHOCTI CTAHOBHIIIA JIFOJIMHH Y Til CUTYyaIlli, B
SK1i BOHa TiepeOyBae;

6) BuIla peryasTHBHA 3HAYUMICTH IpaBa IOPIBHAHO 3  IHIIUMH
pEeryJsiTopaMu CYCIUIBHUX BIJHOCHH, IO 3HAXOJUTh BUpa3 Yy MIHIMaIbHIN
JOCTAaTHOCTI MPABOBOTO PETYNIOBaHHS CYCHUIBHUX BIJIHOCHH Ta BCE3arajbHOCTI
npaBa;

7) 3aKOHHW, SIK pe3yJabTaT BTUICHHS TPUHIMITY BEPXOBEHCTBA MpaBa y
MPaBOTBOPYY AISUIBHICTH, 3@ CBOIM 3MICTOM MAaloTh OYyTH NPOHUKHYTI 17€IMU
COIlIaJIbHOI CIIPaBEIJIMBOCT1, CBOOO U, PIBHOCTI;

8) KpuTepisMHU «IKOCTI» TAKOTO 3aKOHY MarOTh OyTH:

a) 3MICTOBHA BIJINOBIJHICTh MMpaBaM JIIOAUHU 00Jall y Till iX HOMEHKJIATYpI,
mo 3adikcoBaHa Yy BIAMOBIIHMX MIDKHAPOJAHUX KOHBEHIIMHMX aKTax (K
«BCECBITHIX», TaK 1 €EBPOTNENUCHKUX);

0) dakTHUHa MOCTYIHICTh 3aKOHY JIFOJMHI, MOKJIUBICTh O3HAMOMUTHUCH 13
HOT0 TEKCTOM;

B) JOCTaTHS SCHICTh, MOBHA 3pO3YMLUIICTh 3aKOHY, sKa O J03BOJIsUIA, HEXail
HaBITh 3a JOMOMOTroI0 (axiBIg-IOpUCTa, MEPeAOAUYUTH 3 PO3YMHOKO IS JaHHUX
00CTaBHH MIPOIO0 BU3HAUEHOCTI HACIIIKHA MOBEIIHKH, III0 HUM peryioroThes. Llei
KpuTepii (PaKTUYHO € BUSIBOM IOPUANYHOI BU3HAYEHOCTI 3aKOHY.

9) npaBo HE OOMEXKYETHCSI JIMIIIE 3aKOHOJIJABCTBOM SIK OJIHIEIO 3 Hioro (opm, a
BKJIFOYA€E ¥ 1HINI COIiaJIbHI PETryJIsTOPU, 30KpeMa HOPMHU MOpaJi, Tpaauilii, 3Buyai
TOIO, SIKI JIETITUMOBAHI CYCMUIBCTBOM 1 3yMOBJIEHI 1CTOPUYHO JOCSITHYTHUM
KyJIbTYPHUM PIBHEM PO3BUTKY CYCH1IbCTBA;

10) He3anmexHICTh CyAY 1 Cy 1 Ta Maiike 0€3BUHITKOBA MOXIIMBICTD JOCTYITY
no Cyny y pasi 3BYKEHHSI 3MICTYy Ta OOCSTY ICHYIOYMX IpaB 1 CBOOOJ JIIOJUHU
HOBUMH 3aKOHAMH, YXBAJIECHUMH Cy0’ €KTOM 3aKOHOTBOPUOT iSTTbHOCTI.

[1i yMOBHBOAM 3HAUHOIO MIPOIO Y3TOMKYIOThCA 3 mpunucoMm m. 1 4. 1 c1. 3
3akony Ykpainu «IIpo mpaBOTBOpUY MisUTbHICTHY, 3TIAHO 3 SIKUM BEPXOBEHCTBO
mpaBa, SK IMIEpaTHBHA BUMOTA JO CYO’€KTIB MPaBOTBOPYOI IISIBHOCTI Ta il
pE3yNbTaTIB, «BKJIOYAE, ajle HE BUKIIOYHO, MPUHIUIHN 3aKOHHOCTI, FOPUIWYHOI
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BU3HAYCHOCTI, 3amoOIiraHHs 3J0BKMBAHHIO ITOBHOBA)XCHHSMHM, PIBHOCTI Iepen
3aKOHOM Ta HEJUCKPUMIHAIIII, TOCTYITY IO IPaBOCYII» [5].
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Jltisa CEPJIIOK,
KaHJWJAaT FOPUIAYHUX HAYK, TOLUECHT

YU BIAMNOBIJA€ 3AKOHOJIABUA JTE®IHIIIS KATETOPIi BUBOPH
MOJIOKEHHAM JOKTPUHU KOHCTUTYIIMHOI'O TIPABA,
IIIO PO3KPUBAIOTH ii 3MICT?

[Ipu miarotoBii Te3 IIi€i JOMOBIAI aBTOpP TMOCTAaBHJIA 32 METY BU3HAUYMUTH
BIJIMOBIIHICTh 3aKOHOJaBYOi AediHiiii kareropii BuOopu, 3akpimieHoi 4. 1 cr. 1
Bubopuoro kozexcy YkpaiHU, TUM TMOJIOXKEHHSM JOKTPUHH KOHCTUTYI[IHHOTO
paBa, 110 PO3KPHUBAIOTH 11 3MICT.

JlocATHEHHs] BU3HAYEHOT METH 3yMOBHIIO HEOOX1THICTh BUKOPUCTAHHS TaKHX
CJICMEHTIB METOOJIOT 1] IMi3HAHHS IMPeIMETa TOCTIHKCHHS

1) AilaJieKTUYHOTO  METOJOJIOTIYHOTO  MIJIXOAY, MO0 TIPYHTYEThCS Ha
NPUHIMIAX B3a€MO3B’SI3KYy Teopli KOHCTUTYLIMHOrO TpaBa Ta MPAKTUKU
3aKOHOTBOPYOCTI, a TAKOXX PO3BUTKY LIMX SIBUL] 1]l BIUIMBOM 3MiH y CyCHIIbHOMY
JKHUTTI;

2) TepPMEHEBTHYHOTO  METOOJOrIYHOIO  MiAXOay Ta  CHEIlialbHO-
IOPUIUYHOTO METOJy MI3HAHHS, IO JO3BOJISIIOTH PO3KPUTH 3MICT MPUIIKCIB
HEHOPMATUBHOTO XapakTepy, 3akpimuieHnx y ct. 69 Koncrturymii Ykpainu Ta 4. 1
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ct. 1 Bubopuoro konekcy Ykpainu;

3) JIOriyHUX MPHHOMIB aHaJi3y Ta CHHTE3y, 3a JOIMOMOIOI0 SKOro OYIIo
BUOKPEMJIEHO  CYTT€BI O3HAKM TEPMIHO-TIOHSATTS  «BUOOpWU», a  TaKOX
c(hopMyITLOBAHO BUCHOBKH, IO B1I0OPAXKaAIOTh pe3yIbTaTH HAYKOBOTO MOIIYKY;

4) Merony TPABOBOIO MOJCIIOBaHHS, MO0 3a0€3MEeYMB  MiJATOTOBKY
MPOMO3UIIi 13 BIOCKOHAJIEHHS MPABOBOTO MPUIIUCY HEHOPMATUBHOTO XapakTepy,
3akpimieHoro B 4. 1 ct. 1 Bubopuoro xonekcy Ykpainu.

OCKITbKM TPEAMETOM pO3IJIsiy B MeXaxX I[i€el HAyKOBOi PO3BIIKH €
3aKOHO/MaBYa JCQiHIIIA TEPMIHO-TIOHATTS «BUOOPH», BaXIJIHUBO PO3KPUTU 3MICT
IIMPIIOT 32 00CATOM 3arajlbHOTEOPETHYHOI KaTeropii, o B Teopii MpaBOTBOPYOI
TEXHIKM OTpHUMalia Ha3By «3akoHojaBya nediHiuis». Sk BBaxae T. [lomopoxkHa,
«3aKOHOAaBYi1 AeQiHIIIi ABISIOTh COO0I0 BUX1HI (OCHOBOIIOIOXH1), CAMOCTIIHI Ta
crienuiuH1 AepKaBHO-BJIAAHI IPUIUCH, IO € KOPOTKUMHU BU3HAYECHHSAMH MOHSTH,
Kl BHUKOPUCTOBYIOTh Y 3aKOHOJAaBCTBI. lle 0coOnuBI eneMeHTH MeXaHI3My
IPaBOBOTO PETYJIIOBaHHs, 3a JOIMOMOIOK SIKMX CTalOTh 3PO3YMUIMMHM, BIIACHE,
peryJroBalibHI ¥ OXOpPOHHI MPUIHUCH CYO’€KTa 3aKOHOTBOPYOCTI, 3aKpIIJICHI B
crieriajgizoBaHuX HOpMax Ipasa. Jledinimis mociae eHTpaibHe MICIE Y CTPYKTYpi
BCHOTO TEKCTYy HOPMATHUBHO-IIPABOBOIO aKTa: BOHA HOTO0 CMHCIOBUI LEHTP»
[8, c. 149-150]. EkcTpamonsmis BULIEHAaBEAEHUX CYIKEHb IPO 3aKOHOJABYl
nediHiii Ha JOCHIKYBaHUM TpeAMET CBIIUWATH MPO T€, MO IEHTPAJbHUM 1
CHUCTEMO- YTBOPIOIOUMM JJisi BHOOPUOTO 3aKOHOJABCTBA € TEPMIHO-TIOHATTS
«BUOOpU», TOMY OCOOJIMBOI aKTyaJlbHOCTI Ha0yBa€ MUTAaHHSA TEXHIKO-IOPUIUYHOI
JOCKOHAJIOCTI HOTr0 BU3HAYEHHS.

BianosinHo 1o 4. 1 cr. 1 Bubopuoro kogekcy Ykpainu «Budbopu B Ykpaini €
OCHOBHOIO (POPMOIO HAPOJHOI'O BOJICBUSBIICHHS, CIOCOOOM Oe3mocepeTHbOTO
3MIMCHEHHS BJIaJIU YKPAiHCHKUM Hapoaom» [3].

AHami3 neranbHOl AediHIIT TOCTIKYBAHOI KaTeropii CBIIYUTH SK MPO ii
MO3UTHBHI PUCH, TaK 1 HEIOMIKH. SIK MO3UTHBHUM MOKHA OIIIHUTH TOH (pakT, 110
Cy0’€KT 3aKOHOTBOPYOCTI BU3HAYMB BUOOPU OCHOBHON (HOPMOIO HAPOHOTO
BOJIEBUSIBJICHHS, 1110 Y3TOKYETHCS 3 KOHCTUTYLIMHUM HPUIIHCOM, 3aKPIIJICHUM Y
cT. 69 OcHOBHOTO 3aKOHY YKpaiHCHKOI JA€pKaBHU 1 CYCIUIbCTBA. Y 3rajiaHiil CTaTTi
CyO’€KT 3aKOHOTBOPUYOCTI LUISIXOM KOHKPETH3allli HAroJIoNlyBaB Ha JABOX (popMax
HapOJIHOTO BOJIEBUSIBIIEHHS: BUOOpax 1 pedepenaymi [1].

OpmHovacHO 1 MepeBaror 3aKoHoAaBYOl AediHIIIi, M0 CKIagae MpeamMeT
pO3IIIAly, 1 HENONIKOM € ii JAKOHIYHICTh. SKIIO0 CTUCHICTH (DOpMYIIIOBaHHS
BU3HAYCHHS TEPMIHO-TIOHATTS € BHKOHAHHSM BHMOTH 3aKOHOTBOPYOi TEXHIKH,
BIJICYTHICTh B aHaji30BaHiil AediHilii BKa3iBKM Ha METy BHOOpIB Ta CHoci0 ix
3MIIACHEHHS € CYTTEBUM YIYUICHHSIM Cy0’€KTa 3aKOHOTBOPYOCTI.

Jlnst miaTBep KeHHS 1€l Te3W 3BEpHEMOCS A0 IHTEpHpeTaliil TepMiHO-
MOHSITh «BUOOPU», «BUOOPY HAPOJHMX JICMTYyTATIB Y KpaiHI» Ta «BHOOPH MICIIEBI»,
0 3HAWILIIM CBOE BIJIOOPAKEHHS B JOBIJKOBIM Ta HaBYAIbHIN FOPUAMYHIN
JiTeparypi.

B. Tloropinko y Takuii crocié TIyMauuTh IOPUIAYHUN TEPMIH «BUOOPWY:
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«1) d¢opma OesnocepenHbOi JAEMOKpaTii, HAPOJHOIO BOJICBUSBICHHS, SKa
nependayae GopMyBaHHS CKIIAly MPEICTABHULIBKUX OPTaHiB JIEpKaBHOI BIaJM Ta
OpraHiB MICIIEBOT'O CAMOBPSTYBaHHS IIJITXOM IOJIOCYBaHHS; 2) criocio popMyBaHHS
CKJIaJly a) KOJIeTIaJJbHUX Ta I1HIIMX CTPYKTYp BIJAMOBIJIHUX MPEICTABHUIIBKUX
OpraHiB Jiep>kKaBHOI BJIaH 1 MICIIEBOTO CAaMOBPSAyBaHHS; 0) KOJIeT1aJbHUX Ta 1HIINUX
OpraHiB KEpIBHMIITBA MOJITUYHMX NapTid 1 1HIMMX 00’€IHAHb TPOMAJSH Ha iX
3’i31ax, KoHpepeHIlsax, 300pax; B) KOJETIabHUX Ta IHIIUX OPTaHiB YIPaBITIHHS
HiANPUEMCTB, YCTAaHOB, OpraHizamii» [5, c. 356].

TepMiHO-TIOHSTTS «BUOOPH HAPOJHUX JCMyTaTiB YKpaiHW» BUCHHUM TPAKTYE
ak  «mnependoayeHe KoHcTuTyli€ro Ta IHIIMMH — 3aKOHaMH  Oe3mocepenHe
BOJICBHMSIBJIICHHSI TpoMaJsH YKpaiHu 3 meroro (opmyBanHsa BepxoBuoi Pamu
VYKkpainu nuisixoMm rojocyBaHus» [7, ¢. 356].

AHanoriyHuM MiaXiJ BUKOPUCTAHUN TPABHUKOM 1 TpU PO3’SICHEHHI
CMUCJIOBOTO CJIOBOCTIONYYEHHSI «MICIE€BI BHOOpHW», CBIJUEHHSIM YOrO0 € Take
CYJUKEHHS: «BHOOpH MICIeBI — Oe3mocepe/iHE BOJICBUSIBIICHHS TEPUTOPIAIBHUX
rpoMajg 3 MeTor (OPMYBAaHHS CKJIAJy MPEJCTABHULIBKUX OPraHiB MiCIIEBOTO
CaMOBPSTyBaHHS IIJIIXOM T'OJIOCYBaHH» [6, C. 356].

B. KpaBuenko Bubopu po3risigae sik «crnocio popmyBaHHS Oprany aep>kaBHO1
BJIAJM, OPTaHy MICIICBOTO CaMOBPSAyBaHHS a00 HAIUICHHS TOBHOBAXCHHSIMHU
iXHBOI TOCAaJAOBOI OCOOM NUISIXOM TOJIOCYBaHHSI YIMOBHOBAXKEHMX Ha T€ OCIO 1
BU3HAUYCHHSI PE3YJIbTaTIB TAKOTO T'OJIOCYBAHHS BCTAHOBJICHOIO OLIBIIICTIO TOJOCIB
nux oci0 3a YMOBHM, KOJHM Ha 3J00yTTS KOXXKHOTO MaHJaaTra MaroTh MPaBo
OaioTyBaTHCs ABa Ta OlIbIIE KaHAUAATIBY [4, c. 174].

[IpuHariiHo BiA3HAYWUTH, 110 TAKUW MIAX1T A0 PO3YMIHHS JOCHIAKYBaHOTO
MOHATTS, SKIO OpaTH N0 YyBaru TEJICOJOTIUHUNM acreKT (TOOTO IIIhOBE
MpU3HAaYeHHsT BUOOpPIB), a TakoX crmocid (abo mnwisx) iXx 3aiiicHeHHs, OyB
COPUMHATUN 1 1HIIMMU BITUYM3HSHUMHU TpaBHuUKamu. [llompasma, BubGOpH
BU3HAYAIOTHCS BYUCHUMHU-KOHCTUTYIIIOHATIICTAMYU YU TO «IK KOHCTUTYIIIHHA opma
6e3nocepenuboi gemokparii ...» (O. bakymoB) [2, c. 199], uu To sik «mpouexypa
dbopmyBanHs nepxaBHoro oprany ...» (O. Cosrups, H. lllykimina) [9, c. 205].

AHaJti3 yciX BUILEHABEACHUX CY/KEHb YUCHHUX PO BUOOPH JTa€ MiICTABH JIJIs
BHUCHOBKY SIK ITPO METY (IIpU3HaYeHHs) BUOOPIB, TAK 1 NUIAX (CMOCIO) iX 3A1ICHEHHS.
Metoro BHOOpPIB € (popMyBaHHSI MPEICTABHULIBKUX OPraHiB JAEp>KaBHOI BiajH,
OpraHiB MICIIEBOT'0 CaMOBPsITyBaHHS a00 HaJIVICHHS IOBHOBXEHHSMHU MOCAIOBUX
oci6. 1o x 10 cnocoOy (MUIAXy) 3M1MCHEHHS BIaJX HAPOJIOM, TO BiH aHAJOTTUHUM
TOMY, II0 BUKOPHUCTOBYETHCA 1 B TMpoOLiECi NPOBEACHHS pedepeHaAyMiB — IIe
rojiocyBaHHs BuOopiiB. Came 3a3HaueH1 prucH BUOOPIB MaIOTh JOTIOBHUTH JIETAIbHY
nediHiIio 0JHONMEHHOTO TEPMIHO-TIOHSTTS, 10 3HANIIIA CBOE 3aKPIIJICHHS B 4. 1
ct. 1 Bubopuoro xonekcy Ykpainu.

3 MeTOr0 yTBEpKCHHs MPUHIUITY BepxoBeHCTBAa Koncturyiiii Ykpainu Ta
peamizalii ii MOJOKEHHS TIPO BUOOpH 1 pedepeHayM, sk GhopMu Oe3mocepeTHbOl
JeMOKparTii, 3akpiruieHe B cT. 69 OcHOBHOro 3aKOHY HAIIOT JEp>KaBU 1 CyCHIbCTBA,
a TaKOo)X BHKOHAaHHS BHMOI 3aKOHOTBOPYOi TEXHIKM IIOJO0 JIAKOHIYHOCTI
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dbopMyIIrOBaHHS 3aKOHOJIaBUOi Je(IHIIIT TEPMIHO-TIOHATTS «BUOOPHU» 1, BOJIHOYAC,
He0OX11HO1 (TOOTO, IOCTATHHOI JIJIsI PO3YMIHHS Ta BIIMEKYBaHHS BijJ OJM3BKOTO 3a
3MICTOM TEPMIHO-TIOHATTS «pedepeHIyM») EMHOCTI 11 3MICTY, NMIPOMOHYI0 BHECTH
3MiHU 710 4. 1 ¢1. 1 Bubopuoro kogekcy YKpaiHu Ta BUKJIACTH ii B TaKii peaakIlii:
«Bubopu B YkpaiHi € 0CHOBHOIO (hOPMOIO HAPOTHOTO BOJICBHUSABJICHHSI, CITIOCOOOM
0e3MmocepeTHbOTO 3MIMCHEHHS BIaAN YKPaiHCHKUM HAPOJIOM IMUISIXOM TOJIOCYBAHHS
BUOOpIIIB 3 MeTO0 (OopMyBaHHS MPEACTABHUIIBKUX OpPTraHiB JAEp>KaBHOI BJIaJH,
OpraHiB MICIIEBOTO CaMOBpPsTyBaHHS a00 HAIIJICHHS TOBHOBAXKEHHSIMH TI0CATOBUX
0ci0».
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Ouena COJIOIIEHKO,

JOIEHT Kadeapu Teopii 1 METOAUKU
BHKJIQJIaHHS CYCITLJILHO-TIPaBOBHX
JTUCHMILTIH XapKiBCHKOTO HaIllOHAJIBHOTO
NEeAaroriyHOro YHIBEPCUTETY

imeni I'. C. CkoBopou,

KaHIUJIAT ICTOPUYHUX HAYK, TOTICHT

TPAHCILJIAHTALISA OPTAHIB B YKPAIHI SIK PEAJIIBALIIA
COMATHUYHMUX ITPAB JIIOAWUHHA

CycninsctBo XXI cT. BiI3HAY€HO (OPMYBAHHSIM YETBEPTOTO MOKOJIIHHS IPaB
moauau. HaykoBi BiakpuTTss B 010J0Tii, XiMii, MEIUIIMHI OOYMOBHJIM HOBI
MOKJIMBOCTI JIFOACTBA, 30KpeMa TpaHCIUIAHTAIlII0O OpraHiB, BUKOPUCTaHHS
PENpPOlyKTUBHUX TEXHOJOTIA, 3MiHY CTaTl, KJIOHYBaHHA TOIIO. BHacmigok
PO3BUTKY HAayKOBHMX 3HaHb BHHUKIJIA HEOOXITHICTb BU3HAUCHHS Ta PETryJIOBaHHS
HOBUX IpaB JIFOJIMHU, SIKI OTPUMAJIN Ha3BY «COMATUYHUX» TpaB (B Ipell. soma —
Tuo). lle «rpyma mpaB JIOAWHU, SIKI IPYHTYIOThCS Ha (yHIaMEHTaJIbHIN
CBITOTJISAIHINA BIEBHEHOCTI B «IIPaBi» JIOAMHN CAMOCTIHHO PO3MOPSIKATACS CBOIM
TIIOM:  3JIHCHIOBAaTH WOTO  «MOJIEpHI3AIlIO», «pecTaBpallifoy 1 HaBITh
«pyHIaMEHTaIbHY PEKOHCTPYKIIIO», 3MIHIOBAaTH (YHKIIOHATBHI MOKIHBOCTI
OpraHi3My 1 pO3IIUPIOBATH iX TEXHIKO-arperaTHUMH a00 MeTUKaMEHTO3HUMU
3acobamm» [8, c. 250]. Sk Taxi npaBa po3riisgalTh: IPaBO Ha CMEPTh, 3MIHY CTaTI,
MITYYHE PENpOayKyBaHHsS, a0OpT, KIOHYBaHHSA, TPAHCIIAHTAIII0O OPraHiB TOIMIO.
Bapro 3a3HaunTH HEOJHO3HAYHE CTABJIEHHS O COMATUYHUX TIPAB JIOAUHU 3 OOKY
pedirii, Mopa, MOJITHKH, CTUKH.

Cepen yeTBepTOro MOKOIIHHS MPaB JIFOJIMHU € Ti, K1 ChOTO/IHI YKpaiHOIO Ta
IHIIIMMH KpaiHaMu HE BU3HAIOTHCS 1 B 3aKOHOJIABCTBI HE BigoOpakeHi. Hampukia,
B €BPOIEUCHKUX KpaiHax MPaBO JIIOJIMHU TiTHO 3aBEPIIUTH CBOE KHUTTS aKTHUBHO
OOrOBOPIOETHCSI, MPOTE 3aKOHOJABYO JIO3BOJIUTH €BTAHA31I0 3BAKUIIUCS JIUIIE
nekuibka kpain: Higepnanau, benbris, [lopryranis, a Takox Kanaaa ta nesiki mratu
CIHIA [9, c. 315]. V BianosigHocti 1o Konctutymii Ykpainu Oyab-sika eBTaHa3is
3a00pOHEHA: «JIFOJIMHA, 1i JKUTTS 1 370pOB's, YECTh 1 T1IHICTh, HEIOTOPKAHHICTh 1
Oe3Meka BU3BHAIOTHCS B Y KpaiHi HAMBUILIOO COIIAILHOIO IIIHHICTIOM (CT. 3) 1 «KOXKHA
JFO/IMHA Ma€ HEeBiI €MHE TpaBo Ha XUTTs» (cT. 27) [4].

oxo onHocTaTeBux 1UI001B, TO B 2001 p. B Hinepnanaax HabpaB YMHHOCTI
BIJIMOBITHUY 3aKOH, 1 11€ OyB mepiuii mpukiaja y cBiti. Choroani 36 kpaiH BU3HAIOTh
omHOcTareBl numoOM, 30kpema benwris, Icnanis, Kanama, Hopseris, IlBerris,
[Topryranisa, anis, ®iansgaais, Mansta [8, ¢. 239]. B Vkpaini BiamoBigHo A0
ct. 51 Koncrutyuii Ykpaiau [4] 106 Moxke OyTH yKJIaICHHHA TUTBKHA 0COOaMu
PI3HOI CcTaTi: 3aKOHOIABCTBO YKpaiHU Hapa3si HE JIa€ MpaBo YKJIACTH MITI00 ocodaM
OJIHI€T CTaTi, a TAaKOXX HE PETYJIOE OJHOCTATEBl MapTHEpPCTBa. BTiM, mpaBo Ha
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TpPaHCIIAHTAIIII0 OpraHiB B YKpaiHi Ma€ pealibH1 MPUKIAAN Ta 3aKOHOAaBYY 0azy,
10 BJIOCKOHATIOETHCS.

Tpancmianranist B Ykpaini Oepe cBiii nmovarok Big 2018 poky, konau Oyio
npuitHaTo 3akoH Ykpainu «[Ipo 3actocyBaHHs TpaHCIUIAHTAIli aHATOMIYHUX
MatepiajiB JIOauHI». BoHa BU3HAYa€eThCA, K CHEIiaIbHUN METOJ JIIKYBaHHS, 1110
MoJIsiTae B TIEPECalli aHATOMIYHOTO MaTepiany JIIOAUHH Bij TOHOpPA PEIUIIEHTY 1
CIIpsIMOBAHUH Ha BIIHOBIICHHS 310pOB s mroauHu (CT. 1). OTXKe, BapTO HATOJIOCHUTH,
0 B YKpaiHi TPaHCIUIAHTAIlisl 3ACTOCOBYETHCS BHKIIOYHO 32 HAIBHOCTI METUIHUX
noka3anb (cT. 13) 1 3A1MCHIOEThCS HA MPUHIUNAX: JOOPOBLIBLHOCTI; TYMaHHOCTI;
aHOHIMHOCTI Ta iHmwuX (cT. 4) [3].

[{opoky KiTBKICTh BIAMOBIIHUX omeparliii 30inburyerbes. Tak, B 2019 p. 6ymno
npoBeneno 73 omeparii, B 2020 p. — 129, B 2021p. — 316, 3 noyaTkoM BiHU B
moromy-uepBHi 2022 p. onepaiiii Oyu IpUIUHEH], TPOTE 10 KIHI POKY MPOBEIH
384 ycmimHi TpaHCIUTaHTaIlil. ¥ MUHYJIOMY POIIl KUIBKICTb MepecaioK 301IbIIIIaCh
10 589, a 3a mepury MOJIOBUHY MOTOYHOTO POKY 3iilicHeHO 283 omeparmii [7].
Haliuacrimme TpaHCIIaHTYIOTh HUPKH, CepIle, JiereHl. B ocTanHiil yac HayKoBI 1
MIPAKTUKH MPAIIOI0Th HaJl peati3alli€lo TpaHCIUIaHTAaIlll KIHIIBOK, 110 BaXKJIMBO Ta
aKTyaJIbHO JUIsl YKpaiHChKUX BIHCHKOBOCTY>KO0BIIIB. B YKpaini mpalitoroTs Oiibiie
20 cnermiami3oBaHMX IWEHTPIB, HaWOimpmuié — B [HCTHTYTI Xipyprii Ta
TpaHcrutantoiorii iMeH1 O. O. animoBa y Kuesi.

[TpuitHATTSA 3aKOHY MO3BOJWJIO TMOJAPYBAaTH IIAHC HA JKUATTSA YKPAiHIIAM,
BOJIHOYAC BHUHHUKJIA HEOOXIJHICTh BHECEHHS IMEBHUX 3MIH 1 YTOYHEHb Y
3aKOHOJIAaBCTBO, SIKi MAIOTh CYTT€BO MOKPAIIUTH JIESIKi WOTO TIOJOKCHHS Ta JTaTH
MO>JIMBICTh BITYM3HAHIN CHCTEMI TpaHCIIaHTALli CTaTH OUIbII €(hEeKTUBHOIO.

JlepxaBHa moyiTuka y cdepl 3aCTOCYBaHHS TpAaHCIUIAHTAILlIl Ta 3/IHCHEHHS
JUSTTBHOCTI, TIOB’SI3aHOI 3 TPAHCIUIAHTAIIEI0, COPSIMOBYETHCA, 30KpeMa,  Ha
«JIoJiepKaHHS TIpaB JIFOJWHMA Ta 3aXHUCT JIIOJCHKOI T1AHOCTI NMPH 3aCTOCYBaHHI
TpaHCIUIAHTAIl Ta 3MIMCHEHHS MIISJIBHOCTI, IOB’S3aHOi 3 TPAaHCIUIAHTAINEIO, Y
HOPSIIKY, BCTAHOBJICHOMY IIMM 3aKOHOM Ta IHIIMMH 3akoHamu Ykpainm» [3]. 3
ciyas 2021 p. B Ykpaini 3anpaioBaiia €1uHa aepxkaBHa iHpoOpMalliifHa cucTtema
TpaHCIUIaHTallli opraHiB Ta TKaHuH. lle cydacHa aBToMartn3oBaHa iH(oOpMalliiiHa
CUCTEMA, sIKa JO03BOJIA€ YHUKHYTH OyAb-SIKUX MAaHINYyJALIM Ta MIHIMI3yBaTH
JIFOICBKHIA YMHHUK i1 Yac migdopy nap «IoHop-perumieHT [5].

3akoHoM Ykpainu 2018 p. Takok perysorThes Mpapa 1 ColialbHUNA 3aXUCT
KMBOTO JIOHOpA Ta 4ICHIB HOro ciM’i, BCTAHOBJIIOETHCS BIAMOBIIAIBHICTh 32
MOPYIIECHHS 3aKOHOIaBCTBA PO TpaHcIiaHTamiio (Po3ain 4) [3].

VY 2022 p. Oynu BHECEHI 3MiHU I10JI0 3a0€3MEeUeHHS opraHi3allii MeIuYHOl
JIOTIOMOTH 13 3aCTOCYBaHHSM TpaHCIUIAHTAIll Ta/a00 MPOBAKEHHS MisUIBHOCTI,
OB’ s13aHO1 3 TpaHcIuianTariero [1]. 3a indopmartiero MO3 3 ciuns 2024 p. B Ykpaini
3ampoBajkeHa mnporpama wmeauwunmx rapantii  HC3Y: Bci  omepamii 3
TpaHCIIAHTAIlll OpPTraHiB Ta KICTKOBOI'O MO3KY OyIyTh OIUIa4YeHi JepxaBoio [6].
Peanizariiss mporpamu Mae 371HCHIOBAaTUCH BIAMOBIMHO M0 3akoHy Ykpainu «IIpo
nepkaBHI (pIHAHCOBI TapaHTii MeIMYHOrO0 OOCIyroBYBaHHS HaceleHHD» [2].
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AKTyam3yloThCsl MUTAaHHA peati3allii 1 3aXUCTY MPaB JIIOIUHU («TOHOP-PELMITIEHT)
B IIPaBOBOMY I10JI1, 30KpeMa, YTOUYHEHUH TOPA0K OPOPMIICHHSI TUCbMOBUX 3TOJ]
Ha JJOHOPCTBO, iX OCOOJIMBOCTI B 3aJIe’KHOCTI BiJ BIKY Ta CIIOPiTHEHOCTI.

OTxe, TpaHCIIAHTAIISl OPTaHiB — 1€ OJIMH 13 CYyYaCHUX MEAUYHUX BUKIIHKIB,
K1 O3BOJISIIOTH BPSITYBATH JIIOJICHK1 KUTTS. [IpoTe 11e ckiaHuii 1 6araToBeKTOpHUMA
mpoliec, KU BUMarae JOTPUMAaHHS TIEBHUX MPABHII Ta YMOB, 30KpeMa MPaBOBOTO
3MICTY, TOMY HOTO TpPaBOBE PETYJIIOBaHHSI € BAXKIMWBOIO CKJIAJIOBOIO peai3arlii
COMATUYHUX IpaB J0AUHH moyatky XXI cT.
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Hartagaia ®LIIIICBKA,

CTapIluii BUKJIaaa4d Kadgeapu
KOHCTHUTYIIMHOTO 1 MI>KHapOIHOTO IpaBa
Ta IpaB JIOAUHU

XapKiBCHKOTO HAI[IOHAJILHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUAAT IOPUANYHUX HAYK

3ABE3INEYEHHAA ITPAB OCIb 3 MEHTAJIbHUMH
PO3JTAJAMM Y NOJHOEUCBKIA AJIAJIBHOCTI

JlepxaBHa ciy:k0a CTAaTUCTUKU Y KpaiHU ONPUITIOHUIIA JJaH1 00 KUTBKOCTI
0ci0 3 THBaJIAHICTIO CTAaHOM Ha noyaTok ciuHsg 2024 poky. Tak, BChoro Ha BKazaHuM
yac HajgigyBaiocs 2 MiH 839 trc. 207 ocid 3 iHBaIAHICTIO, 3 skux 217 tuc. 591
MaloTh nepury rpymny iHBanigHocTi, 954 tuc. 006 — apyry, 1 muu 508 Tuc. 709 —
tpetio Ta 158 tric. 901 — ne mitu 3 iHBamigHicTiO [1, ¢. 54]. Tineku 3a 2023 pik
KUIBKICTB 0C10, SIKi BIEpILEe OTPUMAIIK CTaTyC «0co0a 3 1HBaJIHICTIO» BHACIIIOK
MOPYIIEHb MCUXIYHOTO 3/I0POB’Sl Ta MOBEIIHKU / 3aXBOPIOBaHb HEPBOBOI CUCTEMU,
cknana 10 Ta 12,2 Tuc. oci0 BiANOBIAHO. 3Ba)Kal0uX Ha MOBHOMACIITAOHY BiifHY, 1110
TPUBAE, € MIJICTABU BBaXKaTH, IO KIJbKICHI MOKA3HUKY 1 1€l TPYNHU, ¥ 1HIIUX, HA
Xajb, OynyTh 30LIbITYBaTHUCS.

HaBezeHi 1aHi € JOCUTH SICKPABOIO JIEMOHCTPAIIIE€I0 TOro, 110 0Ju3bko 10 %
HaceJeHHsl YKpaiHW MaroTh Tl M 1HIII (PYHKIIOHABbHI oOMexeHHs. Jlroau, ki iX
MaloTh, YaCTO MOTPEOYIOTh PO3YMHUX MPUCTOCYBaHb, 3a0€3MEUEHHS PI3HUX BHIIB
JIOCTYITHOCTI, a TaKOX, 1110 HE MEHIII BaKJIMBO, BKIIOUCHHS Y JKUTTS CYCIIJIbCTBA,
1HKII0311. [le#t mporec He oMUHaE 1 MPaBOOXOPOHHI OpraHu, 30KkpemMa, Harionanbay
TOJIIIIIFO, SIKa O0€3MOoCcepeHBO MPAITIOE 3 PISHUMH KaTETOPisSIMU HACEJICHHS, HAJal0un
IPaBOOXOPOHHI TMOCIYTH. 3a0e3MeueHHs] JOTPUMaHHS TMpaB 1 CBOOOJ JIIOJIWHH,
rapantoBanux KoHCTUTyII€EI0 Ta 3aKOHAMU YKpaiHU, € OJHHUM 13 KIIFOUOBHX
NpUHIUIMNB AisuibHOCTI HarionansHoi mominii. He MokHa He moroauTucs i3
no3uuielo MiHIicTepcTBa BHYTPIIIHIX clOpaB YKpaiHM, 10 0e3 ypaxyBaHHS
0co0ONMMBOCTEM Ta MNOTPEO KOXKHOI JIIOJMHU HEMOXIIMUBO JOCATTH YCHIXY Y
Oe3nekoBiit cdepi [2].

3rigHo 3 mobansHuMH oriHkamMu BOO3, koxkHa m’sta moauHa (22 %), ska
MPOKUBAE B PaiiOHI, 10 MOCTPaXJaB BiJ MOBHOMACIITAOHOI BIHCHKOBOI arpecii
npoTu YKpainu, y Oyab-sKUid yac BOPOAOBXK ocTaHHIX 10 pokiB Mae neBHy GopMmy
MICUXIYHOTO PpO3NIaay, MOYMHAIOYM B JIETKOi nernpecii abo TPUBOXKHOCTI [0
ncuxo3y, 1 maibke koxkHa 10 mromuna (9 %) kuBe 3 MOMIpHUM a00 BaXKUM
MICUXIYHUM po3niazioM [3, c. 79]. Llg cratucTtka CBITYUTH PO HEOOXIAHICTH BXKE
TENep ajanTyBaTd poOOTy JepKaBH Ta MIAXOAW 10 TMOOYTOBH CHIBIpaIi 3
HACeJICHHSM, BPaXOBYIOUHM TaKi MEPCIIEKTHUBHU Ta TCHJICHIIII.

Ax 3a3Havae ouinmbHHI MiHicTepcTBa comianbHoi momTukd OkcaHa
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’KonnoBuu, micis BiifHM YKpaiHa 3 IEpeMOror OTpUMAE BEJIUKY KIJTbKICTh JIFOJICH,
Kl MaTUMYTh PI3HOTO POAY IHBAIIAHICTb. 3 M€K PEATBHICTIO MU TOBHHHI
HABUYUTHUCS KUTU, IPUUHATH 11 TA 3pO3YMITH, 1110 CYCHUILCTBO Ma€ C(hOPMYBATH HOBI
MpaBUJia B3a€MOJIl 3 TaKUMHU JIOJIbMU HE Yy (dopMaTri MaTepHali3My, JKajllo 4u
SAKUXOCh TMOJAuYOK, a y (opMari CTBOPEHHS TiJIHUX MOBHOLIHHUX YMOB JUIS iX
AKICHOT camopearizaiii [4].

Ha xanp, maroam, ski MaloTh pO3Jagd MEHTAJIBHOTO XapakTepy (ICHXiuHI,
NICUXO-1HTENEKTyallbH1), IOCUTh YacTO ONUHSAIOTHCS 032 YBAarol 1 CyCHijIbCTBa, 1
JepkaBHUX opraHiB. Kpim Toro, cTaBiaeHHs [0 i€l KaTeropii JI0ei, y TOMy YuCIi
13 00Ky momitii, OyBae 3HEBKIMBUM Ta HECTIPUATIMBUM.

Take TBepmKEHHS TPYHTYETbCS Ha JOCHIKEHHI, MPOBEACHOMY Cepe
MpAIiBHUKIB TMOJIMIT TPEBEHTUBHOTO CEKTOPY JESIKUX o0jacTeil YKpaiHu.
[Tpotsirom 2021-2024 poxiB IPOBOAMIOCS ONUTYBAaHHS OJIM3bKO0 250 MOMIIEHChKUX,
AKi TIPOXOIMIIN TPEHIHTH® MI0J0 3aXKMCTY ITPaB 0ci6 3 IHBAIIHICTIO Ta KOMyHIKawii
3 HuMu. Ha nutanus «Yu BBakaere BH, 1O JIOASM 31 CTIMKMMU BajjaMu 370POB's,
0COOJIMBO MEHTAJIBHUMH, HE MICIIE Y 3JJ0pOBOMY CYCIIJIBCTBI?» OTPUMAHO Taki
BIJIMTOBI/IL:

— Tak, BOHU HE BIUCYIOThCS Y HOpMaJIbHE CYCHiILCTBO — 9,5 %;

— Hexail OyAyTh, aje OKpeMo Ta He Yy TpoMaJChbKuX Micusx — 1,7 %;

— SKIIO BOHU HE ICYIOTh HIYOTO Ta HOPMAJIbHO MOBOMASTHCS, TO HexXai
oynyTts — 12,1 %;

— HIXTO 3 Hac HE 3acTpaxoOBaHUU BiJi XBOPOOU Ta 1HBATIAHOCTI, 1€ PIBHI
YJIeHH cycniabcTBa — 73,3 %;

- Tak, fKIIO IIe TpyOe MopyIIeHHs McuXiku abo iHTenekry — 3,4 %.

Tox 3 orysmy Ha pe3yaIbTaTH ONMMTYBAHHS, MOYKHA CTBEPKYBATH, 1110 TTOHA/T
25 % omWTaHMX TPALIBHUKIB TMOJIMIi TaK YW 1HAKIIE BUPAKaIOTh HETPUIHATTS
1I0JI0 JIIOJEH, Kl MalOTh MEHTaJbHI MOPYLIEHHs. Taki MOKa3HUKUA € CBIIYEHHSIM
TOTO, II0 MOJIIENHChKI HE MalTh JIOCTATHHO 3HAHB OO ITi€l KaTeropii ocid Ta
JIOCTaTHHOTO PiBHSI YCBIIOMJICHHS MIPUHIIUITY PIBHOCTI 0€3 Oyab-sIKUX OOMEXKEHb, Y
TOMY YHCJI1 32 03HAKOIO 37I0POB’Sl.

Cnig 3a3Haumtd, 10 HarmioHanbHa MO B)XXKMBA€ 3axOOHM  II[OJO
3a0€e3MeUeHHsI JOCTYITHOCTI JJIs JIFOJIeH 13 MOPYIICHHSIMHU CITyXY, BUKOPUCTOBYIOUH
MO>KJIMBOCTI CY4acCHOI TE€XHIKM Ta cMapT(OHIB, 3aCTOCYHKH, 3aIy4eHHs (DaxiBIliB
TOIIO. AJie MOMIOHUX MPUCTOCYBAHb JJI 3BEPHEHHS J0 MOIIIT HEMae IS JIoJeH 3
MEHTaJbHUMH TOPYIMICHHIMH (HampWKIad, BUKOPUCTaHHS JIETKOI MOBH).
Hanpuknaz, odiuiiinuii caitt MBC onpuitonauB «Pe3ybTaTi OLiHIOBaHHS pOoOOTH
13 3a0e3neueHHsd npaB ocid 3 1HBamigHICTIO» 3a 2023 pik, KU MICTUTH JIMIIE

! Tpeninru Ha Temy «3axuct npas, cBOGO/I Ta 3aKOHHHX 1HTEpPECiB JIrOIeH 3 iHBAI THICTIO
B MOJIILENCHKIN AISUTBHOCTI Ta €THKa CIUIKYBAHHS 3 HUMK» JUIst 0(ilepiB MOl IPEBEHTUBHOTO
cektopy ['VHII B Xepcoucekiii, MukonaiBcebkiit, Jlyrancekiid, JloHeupkidd, 3amopi3bKii,
XapkiBebkili, YepniriBebkiii, [lonraBcbkiit Ta JIHimporeTpoBebkiil obmactsax Ta odiuepis
batanesitony natpynsHoi nodminii B M. Kpamaropceek ta Cnos’sincek YIIIT B JloHenpkiid o6macti
IPOBOAMIINCS aBTOpKOIO poTsiroM 2021-2024 pokis 3a niarpumku [Iporpamu Po3sutky OOH.
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1H(opMalIlito o0 KUTHBKOCTI MPaleBIAITOBAHUX Y PI3HUX MMIIPO3/1ax / 3aKiiagax
/ ycranoBax / opranax MBC oci0 3 TUMU 4u 1HIIMMH TpynaMu iHBajdiAHOCTI. Taki
JlaH1, Ha HaII MOTJISAl, HE 30BCIM MTOBHO BUCBITIIIOIOTH caMe 3a0e3MeueHHsI IpaB 0ci0
3 1HBaJITHICTIO, OO IMpalleBIAITYBAHHS € JIMIIIE OJTHIEI0 CKIJIAIOBOIO 1HKITIO3I].

VY Toli ke yac, nonpu HasiBHI HegomnpauoBanHi MBC y cdepi 3axucty ocibd
came 3 MCHTAJIBHOIO 1HBAJIITHICTIO, MO’KHA KOHCTAaTyBaTH 1 TO3UTUBHY TCH/ICHIIIO
y TIABUIICHHI DPIBHS TOJIEPAHTHOCTI Ta YCBIIOMJICHOTO TPUMHATTA MPUHIUITY
pPIBHOCTI — OJHOTO 3 HAWTOJOBHINIMX MPHUHIMIIB Cy4acHOi JeMOKpaTii Ta
JIOTMHOOPIEHTOBAHOCTI MOMTHKH. [[iATBEpIKEHHSM IIHOTO MOKHA BBAKATH TE, 110
MepeBaXKHa KUIbKICTh OMUTAaHUX TMOJIIEHCHKUX 3 BHUINEHABEICHOTO OCIIKEHHS
(maibke nBi TpetuHU — 73,3 %) BBaXkae JIIOJICH 3 1HBATIIHICTIO PIBHUMH Y€HAMU
cycmiibeTBa. e 1miakoM CiBBIIHOCUTBCA 3 171€IMHU, TPOroJIoeHnMHu B [lexnaparrii
po TpaBa po3yMoBO Bijictanux ocid 1971 poky, mo ocoba, ska Mae MOPYIICHHS
IHTEJIEKTYyaJIbHOTO PO3BUTKY, MA€ y MAKCUMAJIbHOMY CTYyMEH1 3/IACHIOBATH Ti K
mpaBa, 1110 ¥ 111 JTroau [S].

Ha name mnepexkoHaHHS, caM€ BHYTPIIIHE CTaBJICHHS MOJIIEHCHKOTO,
CHPUUHATTS a00 HECHIPUIHATTS JIIOACH, SIKI MalOTh ICUXIYHI, THTEICKTyallbHI a00
NICUXO-1HTEJIEKTyalbHI Ta KOMIUIEKCHI pPO3JaJHu 370pPOB'A, € JIOCUTh 3HAYHUM
(dakTOpoM, SKHMIl BIUIMBAE Ta BU3HAYAE SKICTh BUKOHAHHS MTPABOOXOPOHIIEM CBOIX
(¢yHKII0HATBEHUX 000B’sA3KIB. Lle HaOyBae Bce OLIBIIOr0 3HAYEHHS, K 3a3HAYaJI0Cs
BHIIIE, Y 3B’SI3KY 13 30UIBIIICHHSIM YHCJIa THX, XTO OTPUMaB TPABMHU, IO CITPUIHHIIIA
MOPYIICHHS TICUXIKKM a0o0/Ta IHTEJNEKTyallbHOI [ISUIBHOCTI, MAaloTh CTIAKUN
MMOCTTPAaBMATUYHUM CTpecoBUi po3naa. [Ipuyomy nmo0 Takoi rpynu MOKyTh
HaJIeXaTH K KOMOATaHTH, TaK 1 MUPHI XKUTEN1, MOCTPAXKAall Bl aTak POCIMCHKOT
denepaiii Mo KUTIOBUX OyJIMHKAX Ta IHPPACTPYKTYPI.

Take ycBiJJOMJICHE CTaBJIEHHS, CBOEIO YEPTOI0, MOKHA CPOPMYBATH ILISTXOM
HaJaHHS OUIBII JeTajabHOi 1H(OpMAaIli MPO OCOOIMBOCTI KOXKHOI 3 Ha3BaHUX
IiKaTEropid Ta OCHOBHI MpaBwIIa CIIJIKYBaHHS Ta MOBEAIHKH 1010 TaKUX JTFOJICH.
ToOTO PO3BUTOK Ta BUXOBAHHS y MOJIIEHCHKUX MPOTATOM BChOTO Yacy iX CIIyKOu
MOBAry JI0 IIpaB Ta CBOOOT KOKHOI JTIOJUHU 0€3 YTUCKY 3a Oy/Ib-IKUMH 0O3HAKaMH €,
Ha Haml Torjsj, epeKTUBHUM IHCTPYMEHTOM il (DOpMyBaHHSI TOJIEPAHTHOTO,
1HKJIFO3UBHOI'O CYCIJIbCTBA, IO € BKPail BAKJIMBUM 1 3apas, 1 y nepioj BITHOBICHHS
VYkpainu micius ii nepemMory.

CnHcoK BUKOPUCTAHMX JKepeJ:

1. JepxaBHa ciyx0a crarucTuki. CTaTUCTUYHUNA MIOPIYHUK YKpainu 3a 2023 pik. 3a
pemakmiero 1. €. Bepmepa. 269 c¢. URL: https://ukrstat.gov.ua/druk/publicat/
kat_u/2023/zb/11/year 23 u.pdf

2. Hemuckpuminariss ta 6e30ap’epHicTh. MiHICTEpCTBO BHYTPINIHIX cHpaB YKpaiHU.
Odiniitanii caiit. URL: https://mvs.gov.ua/uk/right/nediskriminaciia-ta-bezbarjernist

3. CremianbHa J0MOBIIs YTIOBHOBaKeHOTO BepxoBHOT Pamu Ykpainu 3 mpar JroauHH
«IIpo cran peainizanii HalliOHAJIBLHOTO MPEBEHTHUBHOIO MeXaHi3My B YKpaiHi 3a 2022 pik». Kuis,
2023. 115 c¢. URL: https://mvs.gov.ua/upload/1/7/8/9/6/6/specdopovid-upovnovazenogo-
compressed.pdf.

4. TloTpiOHO 3MIHIOBaTH CTaHAAPTH 1 MIAXOAW JO TPAIEBIANITYBAaHHS JIOACH 3

128


https://ukrstat.gov.ua/druk/publicat/kat_u/2023/zb/11/year_23_u.pdf
https://ukrstat.gov.ua/druk/publicat/kat_u/2023/zb/11/year_23_u.pdf
https://mvs.gov.ua/uk/right/nediskriminaciia-ta-bezbarjernist
https://mvs.gov.ua/upload/1/7/8/9/6/6/specdopovid-upovnovazenogo-compressed.pdf.
https://mvs.gov.ua/upload/1/7/8/9/6/6/specdopovid-upovnovazenogo-compressed.pdf.

[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

iHBamiHicTIO, — Okcana JXoJiHOBHMY, MiHICTEpKAa COLIAJbHOI MOMTHKHU.19 uepBHsa, 2023.
Coyianvha cnpasa. 3aranpHonepkaBHe aHamitnuHe BupanHs. URL: https://socsprava.com.ua/
potribno-zminyuvaty-standarty-i-pidhody-do-praczevlashtuvannya-lyudej-z-invalidnistyu-
oksana-zholnovych-ministerka-soczialnoyi-polityky/.

5. Jlexmaparis mpo mpaBa pO3yMOBO BiJCTaduX o0cCi0, MpUHHATA 1 TPOTrOJIOIICHA
pesomouiero 2856 (XXVI) A OOH Bix 20.12.1971 poky. URL: https://zakononline.com.ua/
documents/show/169900_ 169900.

Ouabra YEIIIK-TPET'YBEHKO,
TOTICHT KadeIpu Teopii AepiKaBH

Ta mpaBa J{HITPOBCHKOTO JAEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaH/IUJAT IOPUIUIHUX HAYK

HANIPSIMU JTOCJIKEHHS MEIAIIT
B YMOBAX BOECHHOI'O CTAHY B YKPAIHI:
CYYACHICTD TA NEPCIIEKTUBH

«OnHUM 13 €PEeKTUBHUX CIOCOO0IB MIAXOAY 10 KOH(IIIKTY € MOIYK PIIIEHb,
K1 JO3BOJISIIOTh HE TUIBKK PO3B’S3aTH KOH(IIIKT, a HacamImepes, CTBOPIOIOTH
MO>KJIMBICTh MOOAYUTH Y HBOMY JIHOJIEH — IXH1 TOTpeOU Ta LHIHHOCTI, MPONPALIOBATH
Ta 3pO3yMITH I LIHHOCTI Ta 1HTEpecH 1 c(HOPMYBATH B3AEMOBUTIIHY Yrouy,
pO3paxoBaHy Ha MOAAIbINy criBmpaito. [lum kpokoMm Moke OyTu Memiarisi, 0
JO3BOJISIE  PO3MIISIIATA KOH(MIIIKT/CHip SK IIHHICTh, MO MOOLTI3ye 10 maii Ta
OPUIHATTS PIIIEHb Y KOHKPETHUX KUTTEBUX cUTyamisx» [1, c. 268; 2, c. 6] —
ChOTOJIHI 1€ TBEP/PKCHHS HAYKOBIIIB € IITUPOKOBIIOMUM, X04a 1 MOKH 1110, HAIIEBHO,
HE 3araJIbHOBU3HAHUM TPEJICTABHUKAMU 3 Pi3HUX cdep CyCHUIbHOI MiSUTBHOCTI,
a/pKe THCTUTYT MeJialii HUHI He OTPUMaB MacoBoi ampoobairii. ToMy BaXKJIUBUM €
MIPOJIOBXKEHHST HAYKOBUX JIOCTIDKEHB Yy MiH cdepi.

Ti um 1HIII CTOPOHM MeMiamii 3 MO3UIIA PI3HUX HAyK BUBYAIHM BITYM3HSIHI
BYEHI1, IPOTE MICJS BBEJICHHS PEXUMY BOEHHOTO CTaHy 1 cama npoueaypa Meianli,
1[0 MiJTBEpAUIa CBOIO BUCOKY €(PEKTUBHICTH, 1 1i HAYKOB1 JOCIIIKCHHSI HAOyu
HOBOTO BeKTOpYy po3BUTKY. Tak, 3a 2022 p. ciig HaBectu mnpaui JI. Pomanansze
«Jloctyn nmo mpaBocyns: poJib MeJiaiii y BOEHHI Ta MOBOEHHI uacw» [3],
I. [NatnammHCchKOi «Jl0 MUTAHHA POl MOTITUYHOI MeAialli y BUPIIIEHHS! BOEHHUX
KOH(TIKTIB: 1OCB1A Jy1sl YKpaiHu» [4], B IKMX aBTOPH PO3IIISTHYJIM OJIH] 13 HAOUIbIII
aKTyaJIbHUX MMUTaHb TOTO TEPIOY.

JI. Pomananze 3ayBakuia, L0 «(QYHKI[IOHYBaHHS CYJOBOi CHUCTEMH Y
BOEHHUH Yac MIJKPECTWIO JaBHI Ta BiIOMI MpoOsIeMH — OOMEKEHI MOKJIMBOCTI
OHJIAIH-CY/I0YMHCTBA, Opak pecypciB y CyJaxX, HEPO3BUHEHICTh CUCTEMHU B3a€MOI1
CYIIB 1 aJIbTEPHATUBHUX CIOCOOIB BUPIiMIEHHS cropiB. OCTaHHE 3HAYHO OOMEKYE
NOTEHL1aJ] Meialii y 3a0e3MedYeHHi TOCTyIy 10 MPaBOCYs SIK albTepHATUBU 200
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€(eKTUBHOTO JOTIOBHEHHS JIO CYJIOBOTO BHUPIIIEHHS CHOPIB. ABTOpKa HaroJjocuia,
10 OYEBUIHUM € T€, 1110 HABAHTAXKEHHS HA CYJU Y CMAaJKOBUX 1 CIMEHHHUX CIIpaBax
pI3KO 30UTBIIMTBCA Yepe3 HEMHHYYl HACHIAKUA JIIOACBKMX BTpaT Ta Mirpaiii B
VYkpaini. Came Taki COpU — MIXK CIAJIKOEMISIMH, TTOAPYOKAM, 110 PO3TYyYa€THCS,
11010 JIITEH Ta MaitHa, 60pProBHUX 3000B’13aHb — € Me1a0eapHuMmY [ 3, ¢. 13]. Takuit
BHCHOBOK JIOCJIITHHIII, HA aJlh, OTPUMAaB MiATBEPHKCHHS Y TIOIaIBIIIOMY.

Jlist IpuKIIaay CIIiJl HABECTH CTAaTUCTUKY PO3NTydeHb: Ticis crmany y 2022 p.
HUHI POJIOBXKYE 301IBIITYBAaTHCS KUTBKICTB po3iiydeHb. Tak, y 2024 p. 3a mepii miB
pPOKy po3sipBanu cBoi mutoou 15,5 tucsui map [5]. Lle y 1,5 pa3a Oinbiue, HIX 32
Takuii camuii nepion y 2023 p., Ta Ha 18 % Oinbie, Hix y 2021 p. Toxx BpaxoByrouu
BKa3aHe, MOYKHA CTBEP/IKYBaTH PO O1JIbIIIE HABAaHTAXKCHHSI HA CYIOBY CHCTEMY, SIKE
MO>KHA Ta MOTPiOHO ONTHUMI3yBaTH 32 PaXyHOK BUKOPUCTAHHS Meliallii.

[lle omHuM akTyanbHUM HarpsiMoM 2022 p. cTano JOCIIKEHHS MOTITUYHOT
memianii. I. [laTnammHcbka Harojocuia, M0 «HAYKOBHM 1HTEpEC 10 MOJITHUYHOI
MeJialii y BITUM3HSHIN Haylll Ta TMOJITHINl CTa€ OUIBIN MOMITHHUM, 30Kpema, Iie
MOB’5I3aHO 3 BOEHHUM CTaHOM. [loiTH4HA JISUTBHICTH OYb-SKOi JEMOKPATHYHOT
JIep’)KaBH Yy 3O0BHIIIHIA 1 BHYTPIIIHIA MOJITHUII TICHO TMOB’sA3aHa 3 TMOIIYKOM
ONTUMAIbHUX €(EeKTUBHUX pIIIEHb Yy pa3l BUHUKHEHHS CYNEpPEYHOCTEH 1
pO301KHOCTEN, 3 OOpaHHSAM THX CIIOCOOIB BUPIMIEHHS KOH(IIIKTIB, SIK1 3aBAAAYTh
HaMEHIII HEraTUBHI MOJITUYHI, COIlabHI ¥ €KOHOMIYHI HACIIJIKU IJI JEep KaBU.
HeoOX11HICTh 1 aKTyalIbHICTh aHAJII3y KOH(QIIIKTIB 1 iX BUPILIEHHS 332 TOIIOMOTOIO
MOJIITUYHOI MeJIallii TaKOK 3yMOBJIEHO THM, II0 Yy Cy4YaCHOMY CBITI B3araji ¥ y
KpaiHax, 10 CTaJId Ha NUIAX CTAHOBJCHHS NEMOKPATUYHHX IHCTHTYTIB, 30KpeMa,
CYNEpPEYHOCTI BHYTPIIIHBOIO ab0 MIDKIEPKABHOTO XapakTepy JIOCUTh YacTo
HaOyBalOTh HAMBUILIOTO CTYICHS MOIIUPEHOCTI Ta TOCTPOTH, IEPEXOJATh 10 (HopM
JECTPYKTUBHUX 30pOMHHUX 31TKHEHb, IO 3arpOXKYyIOTh BAKKUMHU MaTepialbHUMU
BTpaTaMu Ta JIIOACBKUMH >kepTBamu» [4, c. 298, 300]. ABTOpka crnpaBeIJIUBO
HAroJIomlye Ha MOTpedl OLIBIN PEeTEeNbHOI yBaru J0 BKa3aHO! MpOOJIEeMaTHKH, a
TaKOXX 3a3Hauae, 110 MOJITHYHA Meaiallisa B YKpaiHi MOKHU 10 He ICHYE K OKpeMe
saBuIle, a cdepa i 3acTOCyBaHHS € OOMekeHOow. BomHouac cmig miarpuMarw
no3uitito [. IlatmammHChKOT TPO HAA3BUYAMHO BAXKIUBY pOJb Mediamii y
BpEryJIIOBaHH1 BOEHHUX KOH(JIIKTIB.

3acnyroBye Ha okpemy yBary npaus O. AnzapeeBoi «Memiamisi sk
e(eKTUBHUI crIOCiO BUPIIIEHHS €KOHOMIYHUX CIIOPIB B YMOBaxX BOEHHOT'O CTaHy Ta
B MICJISIBOEHHUH Tiepioa», miarotorneHa y 2023 p. [6]. Jdocniguuus 3a3Hadae, 110
«Oi3Hec-Menialisl € CydacHUM, €(pEeKTUBHHUM, OMEPATUBHUM 1 JIEBUM CIOCOOOM
BUPILIEHHS PI3HOMAaHITHUX KOH(IIKTIB (cropiB) y cdepi rocnogaproBanns. Cepen
il mepeBar BHU3HAYAILHUMM € WIBUAKICTh BHPIIMIEHHS KOH(IIIKTHOI CHTYaIlli,
MOJIUBICTh TIEpeN0aYNTH BUTPATH Ha TIPOBEJICHHS TaKO1 MPOIEAYpH, 30epeKeHHS
KOHTPOJII0 CaMHUMH 3aiHTEPECOBAHMMH CTOPOHAMHU HaJ MPOIEAYPOI0 Meiallii,
MO>KJIUBICTh Y3TOJUTH BUPIIICHHA KOH(IIKTHOI CUTYallil 3 1HIIOK CTOPOHOIO Ha
3aca/iax 3aXMCTy BJIACHUX IHTEPECIB Ta PO3yMIHHS IHTEPECIB MPOTHIICKHOT CTOPOHH,
MPOJOBXKEHHS  IMOJANBIIMX Oi13HEC-3B’S3KIB MK CTOpPOHAMH  MEiaIliiHO1
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MPOIIEAYPH, MOXKJIUBICTh BIUIMBATH HA OCTATOYHI BaplaHTH BUPIIIIEHHSI KOH(IIKTHOT
cuTyarllli, 30epeXeHHsI JUJIOBOI peryTallii, MOXJIHUBICTh BHUPIIICHHS HE TIJIbKH
MOTOYHUX KOHMIIKTHUX CHUTyallld, a ¥ MalOyTHIX IMOBIPHUX HEMOPO3yMiHb.
MoXIHMBICTh 3aCTOCYBaHHS OHJIAMH-Mesiallii IMOBHOK MIpOIO  BIIIOBIJIAE
TENEPIIIHIM BUMOTaM BOEHHOTO yacy» [6, ¢. 109-110].

[Ipobnematuky ciMeitHOT MeAiallii B yMOBaX BOEHHOTO CTaHy JOCIIIKyBallH,
30kpema, O. Cerina, C. AHToHOBa «lHCTUTYT Memiamii B YKpaiHi sIK OJUH 13
aIIbTEPHATUBHUX MEXaHI3MIB BPETYIIOBaHHS KOH(QIIIKTIB y TpoMaaax MHUPHHUM
criocoboM: mpoOIeMH Ta MEPCHEKTUBU PO3BUTKY Y MEPioJ BOEHHOTO KOHDIIKTY,
2023 p. [7], A. ManinnikoBa «CimeitHa meaiaiist sk e(eKTUBHUM METO] BUPIILICHHS
CIIOpIB B yMOBax BOEHHOTO cTaHy B Ykpaini», 2024 p. [8]. /. MaminnikoBa
HAroJIOIIIy€, IO «BiiiHA B KpaiHi Ma€ HETaTUBHUI BIUIMB Ha 301IbIIIEHHS KOHDIIKTIB
BCEpEMHI CYCHUJILCTBA Ta OKPEMHX IHIMUBIAIB. Y BOEHHUX yMOBax CciMeilHa
JIMHAMIKa 3a3HAa€ 3HAUHUX THCKIB, [0 MOXE BUKIMUKATH KOHQIIKTA MIXK WICHAMU
ciMi. Ctpec, oOMexeHl pecypcu Ta 3arpo3a Oe3leKH MOXXYTh IMPU3BOIUTH IO
MOTIPIIEHHS. MDKOCOOMCTICHUX BIJIHOCMH Ta CIPOBOKYBATH KOHQIIKTH, SK1
BUMAararoTh €()eKTUBHOTO BHpimieHHsA. KII04OB1 BUKIHMKH, 3 SIKUMH CTHKAIOTHCS
ciM'i B YMOBaX BOEHHOTO KOH(JIIKTY: pO3pUB CIMEMHHX 3B’S3KIB; TPaBMU Ta CTPEC;
€KOHOMIYHAa HECTaOUIbHICTh; 3MiHAa POJIEH Ta BIANOBIAAIBHOCTI B POAMHI; BTpara
OJIM3bKUX; TPYAHOII JUIsl JiT€H; BTpaTa kuTia Ta maiHa» [8, c. 37]. Ilogansii
JTOCHKeHHsT y cdepi ciMelHOi Mepdiaili Ta 1HIIMX HampsMax YMOXJIUBISTH
HaIpaIlOBAaHHS HOBHMX METO/IB Ta CIOCOOIB BHUPIMIEHHS KOHQIIKTIB/CIOPIB Yy
3BUYAWHUN TIepio] Ta B YMOBAaX BOEHHOTO CTaHy, a TaKOXX MOBOEHHOTO MEpiony,
SAKUU OTpedye OKPEMO]T yBaru.

Otxe, Memiallisi SIK allbTEPHATUBHUM CTIOCIO BUPIIIEHHS! KOH(DIIKTIB/CIIOPIB
Ma€e CYTT€Bl MepeBard, a BBEICHHS BOEHHOTO CTaHy B YKpaiHl Ie pa3 CcTajo
MIATBEPKEHHSIM 11 BHCOKOI 3HAYMMOCTI Ta €(EKTHUBHOCTI JJIsi CYCIUIbCTBA 1
nepkaBu. Y poOOTI HAaBEACHO JUINE YAaCTUHY JOCIIIKEHb Memialii B yMOBax
BOEHHOTO cTaHy. [lepCrieKTMBHUM HAYKOBHUM HAMpsSMOM, IO Ma€ I[IJIKOM
MPUKIIAIHUN XapakTep, € BIPOBAHKEHHS IHCTUTYTY Meiallii y IIeHTpax 3 HaAaHHsS
0€3011aTHOT TPaBHUYOI IOTTOMOTH.

Tak, 3 30 cepnust mo 1 nucronaga 2024 p. Oyyio OTOJOMIEHO KOHKYPCHHUH
BIIOIp AJiA 3aJdy4yeHHS MEIIaToOpiB A0 HAJaHHA MOCIAYr 3 MeAiamii 3 METOH0
BPEryJIIOBaHHS KOH(MIIKTY MK MOTEPHUIMM Ta HENOBHOJITHIM IIi103pIOBAaHUM,
OOBMHYBAUYE€HUM Y BYMHEHHI KPHUMIHAJIBHOIO MPABOMOPYLIEHHS BIAMOBIAHO [0
nepkaBHoi [IporpamMu BiTHOBJIEHHS JjIsi HETMOBHOJIITHIX, SIK1 € IiA03PIOBaAaHUMU,
O0OBHHYBaUYE€HUMH Y BUMHEHHI KPUMIHAIBHOTO MpaBonopyueHHs». [1o 3aBepiienH1
TPETHOTO KOHKYPCHOTO BiOopy memiaTopiB B Peectp memiatopiB BkitoueHo 134
MEiaToOpu, SKI 3aIy4aroThCS IEHTpaMU 3 HaJaHHS OE30IUTaTHOI MPaBHUYOT
noromoru [9]. Biibiie TOro, A0 HajaHHS MOCIYT 3 METialliil B 1HIIUX KaTEropisx
KOH(DJITIKTIB MeiaTop, BKIIFOUEHH 70 PeecTpy, 3aiy4aTHMEThCS 110 Mipi TPUIHATTS
BIJIMOBITHAX HOPMATHBHO-TIPABOBHX aKTIB, M0 OyIyTh PETYIIOBATH MNUTAHHS
3a0e3MeveHHs HaIaHHS TIOCTYT 3 Meialii nentpamu 3 Hagauus bI1JI.
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Kcenia 'YPTOBA,

CTapIluii BUKJIaaa4d Kadeapu
KOHCTUTYIIITHOTO 1 MI>KHApOIHOTO
npaBa Ta NpaB JIOJUHU
XapKiBChKOI'O HalllOHAJIBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

COHUIAJTBHO-EKOHOMIYHI ITPABA BIKEHIIIB
TA IITYKAUYIB IIPUTYJIKY B YKPAIHI

OcHOBHE HEBHpIIIEHE MUTAHHSA, KOJU WIETHCA MPO JOTPUMAHHS MpaB 0cid
BUIIIE3a3HAYCHUX KATETOPIM — BIJICYTHICTh KOMIUIEKCHOTO MiJIXOMY 0 CHUCTEMHU
npuTyaKy. UuHHE 3aKOHOJABCTBO Ta 3aKOHOMPOEKTH Y cdepl peryatoBaHHS
COIIAIPHO-EKOHOMIYHUX TPABOBIIHOCUH, SIK MPABUJIO, HE BPaXOBYIOTh 1HTEPECH
ux ocio.

OpHuM 3 BaXKJIMBUX MUTaHb € OOMEXEHHS JIOCTYITY JI0 COILIAJIbHOTO YKUTJIA.

132


https://life.pravda.com.ua/society/skilki-par-v-ukrajini-rozluchilisya-za-pershe-pivrichchya-2024-roku-statistika-303092/
https://life.pravda.com.ua/society/skilki-par-v-ukrajini-rozluchilisya-za-pershe-pivrichchya-2024-roku-statistika-303092/
https://legalaid.gov.ua/novyny/ogolosheno-konkursnyj-vidbir-mediatoriv-yaki-zaluchayutsya-czentramy-z-nadannya-bezoplatnoyi-pravnychoyi-dopomogy/
https://legalaid.gov.ua/novyny/ogolosheno-konkursnyj-vidbir-mediatoriv-yaki-zaluchayutsya-czentramy-z-nadannya-bezoplatnoyi-pravnychoyi-dopomogy/
https://legalaid.gov.ua/novyny/ogolosheno-konkursnyj-vidbir-mediatoriv-yaki-zaluchayutsya-czentramy-z-nadannya-bezoplatnoyi-pravnychoyi-dopomogy/

[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

Tax, 3rigHo 31 ctatuctukoro JIMCY, mopoky 3a 3axucToM B YKpaiHi 3BepTa€ThCS
omu3pko 1000 oci6 [3]. 3akoHOAaBCTBOM YKpaiHU COLIaIbHE XKHUTIIO ISl IIyKadiB
MPUTYJIKY, ODKEHIIB Ta o0ci0, $Ki MOTPeOyIOTh JJOJATKOBOTO 3aXHCTy, HE
nepeadayeHo. O1xke, OUIBIIICTh IMX OCI0O Mae 3abe3neuyBaTu 0a30Bl MOTpeOU
caMOCTIHHO. JIoCTyM mIykadiB MPUTYJIKY OOMEXEHO M J10 OE30IIJIaTHUX COIlaJbHUX
nocnyr. OTpUMaHHS TaKUX MOCIYT MepeadaueHo Asl TUX, XTO BHeceHuil B Peectp
OTPUMYBAaUiB COIIaTbHHUX IMOCIYT, OJHAK OUIBLIICTh IIYKa4yiB MPUTYJIKY HE MOXKE
OyTH BHECEHA JI0 ITLOTO peecTpy Yepe3 HeMoxumBicTs oTpuMmat PHOKIIII34. Kpim
TOT0, X0ua MIHICTEpCTBOM COLIaJIBHOI MOJMITUKH YKpaiHu i po3podieHi [lepxaBHi
CTaHJIAPTH COLIATBHUX MOCIYT, ajie B MEepeslik Bpa3IuBUX KaTeropi He BKIIIOUEH]
BHUIIE3a3HAYCHI KaTeropii ocio.

[ykaui npuTyJKy Ta X 11T OOMEXEH1 B IPaBl Ha METUYHE 00CTYTrOBYBaHHS.
Jlopocii He MaroTh MpaBa Ha OE3KOIITOBHY MEIUIIMHY, a JITH, X04 1 MAalOTh Take
paBo, aje 1Moo MmiAmucaTy IeKIaparliio 13 CiMEHHUM JIIKapeM JIJIsi HETIOBHOJIITHbO1
JTUTHHH 11 6aThKaMH Mae OyTH HaJlaHUM TOKYMEHT, 110 TTOCBIIUYE iX ocoOy. batbku
TaKOXX MalTh HAJaTH CBIJOLTBO MPO HAPOJUKEHHS AUTHHU. AJie 11 JTOKYMEHTHU
3a3BUYall BIICYTHI y NIyKadiB MPUTYJIKY. YnoBHOBaxeHud BP VYkpainu 3 mpas
JIOJIMHU TIOpYIIyBaB Iie¢ muTaHHs y cBoidd [lopiuniit momosimi 3a 2018 pik Ta
pekomeHayBaB MO3 po3poOuTH Ta MOAATH B YCTAHOBJICHOMY MOPSIKY Ha PO3TJIS
BP Vkpainu 3aKk0HONPOEKT 100 HAJAHHS MEIUYHUX TOCIYT JTITSAM, OaTbKHU SIKUX
HE MaloTh JOKYMEHTIB, IO MOCBIIYYIOTh oco0y. Ha odimiitnuit 3anut b®
«POKAJIA» mono crany po3poOku Takoro 1okymeHTy MO3 BiZIIIOBLII0, 1110 CTAHOM
Ha ciueHb 2020 poky JOKYMEHT HE pO3pOOJISIBCS.

VYKkpaiHoto He CTBOPEHI JiepKaBHI KypCH YKPaiHChbKOT MOBH SIK 1HO3EMHOI JJIsI
ODKEHIIB, 0ci0, sIKi MOTPeOyIOTh JOJATKOBOTO 3aXMCTy Ta IIyKadiB MPUTYIIKY,
He3BaKarouu Ha Te, mo IlmanoMm 3axomiB momo iHTerparii [1] mepeandadeno,
nounHarouu 3 2013-ro poky, GyHKIIOHYBaHHS aaNTallliHUX KypCiB JIsl O1KEHIIIB
Ta 0ci0, Kl MOTPEOYIOTh TOJATKOBOTO 3aXHUCTY, Ha 0a31 HaBYAIBPHUX 3aKJIa/IIB Ta
JIep’KaBHUX IIEHTPIB COIIaIbHOI 1HTErpallii; KypciB 3 BUBUEHHS YKPaiHChKOT MOBH.
Hapasi Taki Kypcu npoBOJSATHCS JUIIE 3a CIIPUSIHHA BUKOHABUUX napTtHepiB Y BKb
OOH Ta 3a ix paxyHok. B3arami BHacmifoK BIICYTHOCTI HaJEKHOTO (PiHAHCOBOTO
3a0e3nedeHHs BHIlle3a3HayeHud I[lnaH 3axoliB 100 IHTerpamii (pakTUYHO HE
BUKOHYETHCA JIEPIKABOIO.

JiTu-1ykadi mpuTyJIKy, ODKEHIl Ta 0coOH, sIKi MOTpeOyIOTh J0/IaTKOBOIO
3aXHUCTY, HE BKIIFOUEHI JI0 MIEpeiKy 0ci0 3 0cOOIMBUMH OCBITHIMU MOTpedamu. Tak,
3a eBponecekumu ctangaptamu 39 aitu 3 OOII — e ocobu g0 18-TH pokiB, sKi
noTpeOyIOTh JO0JATKOBOI MIATPUMKA B OCBITHBOMY MpOLECI, 30KpeMa, diTH-
ODKeHIl, MiTU-MirpanTd. B VYkpaiHi, He3Bakatloun Ha BUMOTH 3aKOHY YKpaiHU
«IIpo ocBiTy», TepMiH «aiTH 3 OOIl» BUKOPUCTOBYETHCS y BYKUOMY PO3yMiHHI
IHKJIFO3MBHOI OCBITH ¥ OXOIUTIOE JITEH 3 MOPYIICHHSIMHU MCUXO0(13HUHOTO PO3BUTKY
Ta JiTed 3 1HBaJIAHICTIO. He3Bakaroum Ha Te, IO NIyKadl MPUTYIKY Manu O
MianagaTy i KaTEropito «ocoOu, siKi 3100yBai MOBHY 3arajbHy CEpEIHIO OCBITY
MOBOIO, III0 HE HAJIEKUTh JI0 CJIOB’IHCHKOI TPy MOBY, 1 OTPUMYBATH MEBHI MUIBIU
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IpU MPOXOKEHHI 30BHIIIHHOTO HE3aJEKHOIO OI[IHIOBaHHS, HAa MPaKTUIl BOHU
3IITOBXHYJNUCS 3 BIJIMOBOIO OTPHMMATH Taki IMUIBTH 4Yepe3 CYNEePEUHOCTI
1J[3aKOHHUX HOPMaTHUBHO-TIPABOBUX aKTiB [2].

3okpema, MiHICTEpCTBO OCBITH 1 HAyKH YKpaiHU BUMAarajio BiJ HUX HaJaTu
JOKYMEHTH TIPO 3700YTTSI OCBITU HECJIOB’STHCHKOIO MOBOIO B 3aKjajax 3arajbHOi
CepeaHbOi OCBITH YKpaiHH.

He Bci miykaui NOpUTYIKY MOXYTh peaii3yBaTH IpPaBO Ha THMYACOBE
mpaleBlalTyBanHs, nependadene crartsimMu 13 ta 17 3akony Ykpainu «IIpo
ODKeHIIB Ta 0ci0, sfKi MOTPeOyIOTh MOAATKOBOTO a00 THMYACOBOTO 3aXHUCTY».
[TynxTom 3 cT. 42 3akony Ykpainu «IIpo 3aiiHATICTh HaceIeHHs» nepeadayeHo, 1o
JUI 0COOHM, CTOCOBHO SIKOT MPUHHSATO PIIIEHHSA PO O(POPMIIEHHSI JOKYMEHTIB AJIs
BUpIIICHHS TMTAaHHSA II0J0 BHU3HAHHSA ODKEHIIeM abo o0coboro, ska MmoTpedye
J0JJaTKOBOTO 3aXKUCTYy, POOOTO/IaBEllb Ma€ OTPUMATH J103BLII Ha MPALeBIAIITYBAHHS.
Takuii 103BLT JUIs IIyKadiB MPUTYIIKY BHUIAE€TbCA OE30IUIATHO, ajie mepeadadae
000B’SI3KOBY YMOBY — BHUILIATY IOMICSAYHOT 3apOOITHOI IJIaTH y PO3MIpl HE MEHII
AK JIECATh MIHIMaJIbHUX 3ap00ITHUX 11aT. OCKUIBKY IIyKayl MPUTYJIIKY, SK IPABUIIO,
MO>XKYTh IIPETEH IyBaTH JIMIIIE HA HEKBaTI(PIKOBaHY Mpallto, 11 yMOBa HE MOXKe OyTH
BUKOHaHa a priori. Kpim toro, ct. 265 K3nll nependauae mrpad aas podboToaaBiis
y po3mipi 30 MiHIMaIbHUX 3apIuiaT 3a BUKOPUCTaHHSA Mpall poOiTHHKA 0e3
0hOpMIICHHS.

VY cBoro yepry ct. 203 KYnAII BcTaHOBIIOE, 10 € MOPYIIEHHS 1HO3EMUSAMHU
Ta ocobamu 0e€3 TrpoMaJsHCTBA NpaBWil NepeOyBaHHA B YKpaiHi, 30Kpema,
MpalneBJIalTyBaHHs 0€3 HEOMOAATKOBYBAaHUX MIHIMYMIB JOXOJIB rpoMajisH. Taka
HEY3TO’KEHICTh HOPM 3aKOHOJ[ABCTBA TATHE 3a COOOI0 3aCTOCYBAHHSI MOJIBIHHOTO
NOKapaHHs 3a OJHE i Te came MPaBONOPYILIEHHS 111 poOOTOAABIIs, Ta, IK HACHTIJIOK,
fioro HebakaHHs Opatu Ha poOOTy IIyKadiB MPUTYIKY. BikeHIl Ta ocolu, sKi
nOTpeOyIOTh 0JJaTKOBOT'O 3aXUCTY, OOMEXEH1 y CBOEMY TPaBi 3apEECTPYBATUCS SIK
0e3po0iTHI Yepe3 HEMOKIMBICTh HaJaTH OpUTiHAN a0o AyOiiKaT JTOKyMEHTa Ipo
ocBity. Taka guCKpuMiHaIllifHA BUMOTA MIPU3BOAUTH JI0 TOTO, IO ITUM KaTEeropisim
0ci0 BIAMOBIISIIOTH Y peecTpaliii 0e3po0iTHUM 1 BUIUIATI JOMIOMOTH 1O 0e3p00iTTIO,
HaBITh SKIIO BOHU MalOTh TPYJIOBUI CTaX B Y KpaiHi.

BucnoBok. IloTpiOHO 3poOWTH HACTYNHI KpPOKM JJIg  MIHIMI3alli
BUILICHABEJICHUX MpPOOJieM: MOKPAIIUTH MiJATOTOBKY JAEP>KaBHUX CIY>KOOBIIIB Ta
CYIIIB TIOZO MPOIIETYP 3BEPHEHHS 3a MPUTYIKOM, 30KpeMa 00 HEAOMYyIECHHS
HEOOTPYHTOBAHMX BIJIMOB B cTaTyci ObDKeHUs abo ocobu, sika mnoTpedye
J0JJaTKOBOTO 3aXKCTY, 32 YMOBaMH IPUUHATHOCTI Ta IO CyTi. A TaKOX 3aMpOBaIUTH
y UYMHHOMY 3aKOHOJABCTBI 4YITKI KpPUTEpii JIOCTOBIPHOCTI, pPEJNIEBAHTHOCTI Ta
aKTyanbHOCTI 1H(MOpPMAIli Mpo KpaiHy MOXO/HKCHHS; 3a0e3MmeynuTH e()EeKTUBHUN
JOCTYTI 10 6€30IIaTHOT MPAaBOBOI TOMOMOTH JIJIs BCIX LIYKauiB MPUTYJIKY 3 MOMEHTY
BUCJIOBJICHHS HUMH Oa)KaHHS MPO 3BEPHEHHS 3a MPUTYJIKOM Ta MiJABUIIUTH SKICTh
0€30TUTaTHOI MPABOBO1 JOTIOMOTH JIJISI HUX; 3a0€31eUnTH MMOBHE 1HPOPMYBaHHS 0Ci0,
K1 BUSABJISIIOTh Oa)KaHHS 3BEPHYTHUCS 32 MPUTYIKOM, MPO MPOIEAYPY TaKOTro
3BEPHEHHS 3PO3YMUIOI0 HUMU MOBOIO; BHECTH 3MiHM 70 CiMEHHOT0 KOJIIEKCY
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VYkpainu, [{uBinibHOrO KOAEKCY YKpaiHU, IOCTAaHOB Ta po3mnopsikeHb KabiHety
MinictpiB YKpainu, siKi BperyJib0oBYIOTh (hOPMH BIAIITYBaHHS JITEH, TOAABIIN 0
nepesiky JiTed oci0 BIKOM /IO BICIMHAIISITH POKIB, sIKI MPUOYJIHW Ha TEPUTOPIIO
VYkpainu 0e3 cynpoBoay OaThKiB (JiTE€H, PO3IyUyeHHX 3 CIM’€10); PEKOMEHIyBaTH
MiHicTepcTBY OXOPOHH 370pOB’ sl YKpaiHU po3pOoOUTH Ta MOJATH B YCTAHOBICHOMY
nopsAKy Ha posrisii BepxoBHoi Pagu YkpaiHu 3aKOHONPOEKT IMIOAO HAJAHHS
MEIUYHUX TIOCIYT JITSIM, OaThKH SKMX HE MArOTh JIOKYMEHTIB, IO MOCBIAYYIOThH
0co0y.

Cnucox BUKOPUCTAHUX JIKePeJI:

1. IInan 3axomiB MO0 IHTErparlii OLKEHIIB Ta 0ci0, Kl MOTPEOYIOTh ITOAATKOBOTO
3axXHCTy, B YKpaiHCbKe CyCHiIbCcTBO Ha mepio 10 2020 poky, 3aTBEpIUKEHUN PO3MOPSIKEHHIM
KaGinery MinictpiB  Ykpainm Bim 22 cepmas 2012 p. Ne 605-p, URL:
https://www.kmu.gov.ua/npas/245522329.

2. Tlpo neski xareropii oci®é 3 0COOIMBHMH OCBITHIMH MOTpeOaMu . moctaHoBa KMVY
Ne 952 Binm 14.11.2018 p. URL.: https://zakon.rada.gov.ua/laws/show/952-2018-%D0%BF#Text.

3. Ilpo xwutnoBumii ¢Qoua comianbHOro mnpu3HadeHHs: 3akoH Ykpainm URL:
https://zakon.rada.gov.ua/laws/show/3334-15#Text.

Tersana JKEI'J/IIHCBKA,
BHUKJIaa4 Kadeapu
KPUMIHAJIbHO-TIPABOBUX JUCHUILIIH
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

BILJIUB 36POMHUX KOH®JIIKTIB HA PEAJII3ALIIO
MPAB )KIHOK I JITEH CEPEJ] BHYTPIIIIHHO
HEPEMIINEHUX OCIb

BiitHa 3aBXau NOPUHOCUTH 3 COOOK CTpakJaHHS, pPYyWHYBaHHS Ta
HeBU3HAYCHICTh. OCOOIMBO BPa3JIMBUMH Y IIbOMY KOHTEKCTI € IHKH Ta JITH, K1
ONUHSIOTHCA B CUTYallisIX, J€ IXHI MpaBa Ta Oe3leKka OMHHSIOTHCS IMiJ 3arpo30I0.
BryTpimaso nepemireri ocoou (BI1O) — 1e mroam, ski pATyr0UnCch Bil KOHQITIKTY,
3MYIIIEH] 3JIMIIIATA BJIACHI JOMIBKH, aJie 3aJUIIAIOTHECA B MEXKax CBO€i Kpainu. B
yMOBaxX BIWHM IIi TPYNH CTUKAIOTHCA 3 YHCICHHHMMH BUKJIMKaMH, SKi CyTTEBO
BIJTMBAIOTH Ha 1XHI IMpaBa Ta XKUTT.

OpHuM 13 HaWroCTpIIMX NUTaHb € PizuuHa Oe3neka. BoeHHi KOHDIIKTH, SK
MIPaBUJIO, CYIPOBOKYIOTHCSI HACHIJILCTBOM, 1 JKIHKH, a TaKOX JITH YacTO CTalOTh
KEPTBAMU 3JI0YMHIB, BKIIOUAIOUM CEKCyallbHe HAacuiabCTBO. Ilin yac BiliHHU, KOJIU
CHCTEMH TIPABOTOPSIIKY 1 O€3MeKN YacTo PyHHYIOTHCS, pU3HK HACHIBCTBA 3POCTAE.
Jlnst 6arathox KIHOK 1 JITEH, K1 MEePEKWIA BTPATH, TPAaBMHU Ta JKOPCTOKICTH, I
IMO11 CTAIOTh YaCTUHOIO MOBCIKIEHHOCTI.

[lcuxonoriunmii BIUIMB KOHMIIKTY HE MEHII CcephHo3Hui. BHYTpImHBO
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nepeMillieHi 0coOM YacTo MEePEKUBAIOTh TITMOOKI €MOIlIHI TpaBMH, ACHpPECiio Ta
CTpecC, Kl MOXKYTh MPU3BECTH 10 TPUBAIUX MPOOJIEM 3 ICUXIYHUM 30pOB'sIM. JliTn
MOXKYTb 31TKHYTHUCS 3 TPYAHOILIIAMU B aJJanTaIlli, o BILIMBATUME Ha IXH1i PO3BUTOK
Ta HaB4YaHHA [1].

ExoHOMIYHI TPYJIHOII TaKOX 3HAYHO YCKJIQJHIOIOTH JKUTTS KIHOK 1 JTITEH,
K1 3aJTUIIMIN CBOT JOMIBKH. BTpara poOoTu Ta 3aco0iB s iICHYBaHHS CTaBUTh 1X
y CUTyaIli0o Oe3BHXOi, 3MYIIYIOUYH 3aJIeKaTH BiJ TyMaHiTapHoi momomoru. lle
0COOJIMBO Ba)XXKO MJISI KIHOK, SIKI YaCTO HE MAalOTh JOCTYNY A0 E€KOHOMIYHHUX
PECYPCIB Ta MOKJITHBOCTEH.

JlocTyn A0 OCBITH — 1€ OAHA KpUTHYHA rpodiema. KoHmKTH mpu3BOAATH
710 3aKPUTTSI MIKLT, 1 AITH, OCOOJIMBO J1iBYATa, MOKYTh OYTH 11030aBI€HI MOYKJIHUBOCTI
HaBuaTucs. Lle cTBOpIOE JOBrOCTPOKOBI HACHIAKK JUIsl IXHBOTO MalOyTTH,
0OMEKYIOYH MOKIIMBOCTI JJI1 PO3BUTKY Ta y4acCTi B CYCHIJIbCTBI.

3 NpaBOBOi TOYKU 30py BHYTPIIIHBO MEPEMIIIEH] KIHKH Ta IITU CTUKAIOTHCS
3 TPYAHOIIAMH Yy 3aXHMCTI CBOIX mpaB. BoHM YacTo HE MaioTh JOCTYyMy [0
IOPUIUYHUX TOCIYT, 110 YCKJIAJHIOE iXHIO 3/IaTHICTh 3aXUIIATH CBOI IHTEPECH Ta
OTPUMYBATHU HAJICKHY JOTIOMOTY.

MixHapo iH1 opraHizaiiii BIAIrparoTh BaKIUBY POJIb y MIITPUMIIL TTPaB KIHOK
1 aiTed y Takux ymMoBax. BoHM MOXyThb 3a0€3NE€UYMTH T'yMaHITapHY JOIOMOTY,
OCBITHI IPOTpaMu Ta MPaBOBY MATPUMKY. OJIHaK peCypCcH TaKHX OpraHi3aliii 4acTo
00OMeXeH1, a TOMUT Ha JOTIOMOTY 3aJIUIIAETHCS] BUCOKHUM.

HeoOxXiHICTh MOMITUKK 3aXHUCTY MpaB KIHOK 1 JIT€H Y KOHTEKCTI BOEHHUX
KOH(IIIKTIB € oueBUIHOI. CTBOPEHHSI CUCTEMH, dKa 3abe3nedye iXHI mpaBa Ta
Oe3leKy, Mae CTaTh NPIOPUTETOM I JIEPKABHUX OPraHiB 1 MIKHAPOJHOI
cnitpHOTH. lle BKiIIOWae He muIIe HaJAaHHS TyMaHITApHOI JOMOMOTH, a W
BIIPOBAPKCHHS 3aKOHOIaBYMX 1HIIIATHB, K1 3aXHUIIAIOTh 1XHI iHTEepecH [2].

Biitna B Ykpaini, mo novanacst y 2014 porii, a 3rogom 3aroctpuiacs y 2022
porii, ctanma katactpodoro He JIMIIE IS JIep)KaBH, aje W JJIs1 MIJbHOHIB JIIOJICH,
ocobmmBo kiHOK 1 mitei. Kondmikt 3 Pociero mpusBiB 10 MacoBUX MepeMillieHb
HACEJICHHS, 3MYIIYIOUM 0araTboX 3ajMIIaTH CBOI JOMIBKM Ta IIyKaTu Oe3MedHi
MICIII B MeXaxX Kpainu. SIK pe3ynpTaT, MUIBHMOHU JIIOACH CTadud BHYTPIIIHBO
nepemimeHumMu ocodbamu (BITO), 1 iXHE )KUTTS 3a3HAI0 IITMOOKUX 3MiH.

VY BilicbKOBUX KOH(DJIIKTAX *IHKU Ta JITH YaCTO CTUKAIOTHCS 3 MiIBUIIICHUM
pU3MKOM HacuiabcTBa. B VYkpaiHi, 0cOOIMBO B 30HaX aKTUBHUX OOWOBHX Iii,
BUTIAJKU CEKCYaJIbHOTO HACHJIBCTBA, JOMAaraHb 1 HACWJIbCTBA B POJWHI CTalu
yacTUMU. B yMOBax BiZICYyTHOCTI MPAaBOMOPSAKY >KIHKH OMUHAIOTHCS 0€33aXUCHUMU
nepen arpeciero. barato 3 HMX HaMararOThCsS YHUKHYTH HEOE3MeKH, aje Iie He
3aBKI1 MOYKJIUBO.

[Icuxonoriynuii cTpec, OB’ I3aHUK 3 BIMHOIO, Ma€ JOBIOTPHBAIII HACIIIKHU.
JiTh, sKi TEpeXWIM BOEHHI ii, YacTO CTPaXIAIOTh BiJl MOCTTPABMATHYHOTO
ctpecoBoro po3znany (IITCP), tpuBoxknocTi Ta nemnpecii. 11 mepexxuBanHs He JHIIIe
BILIMBAIOTh Ha IXHINA €MOLIMHUI CTaH, aJie ¥ Ha HaBYaHHA Ta coliam3aliro. JKiHKu
TAKOX TEPEKUBAIOTh CEPHO3HI €MOIIiiHI TpaBMH, TOMY 0arato 3 HUX MOTpeOye
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CIeliajli30BaHOi ICUXIYHOT MIATPUMKH [3].

ExoHOMIYHI HAcHiIKK BITHU OCOOJIMBO BaXKKO BIIUYBAIOTHCS KIHKaMH, SIKI
4acTO € OCHOBHHMMH OIlIKyHaMHu JiTedl. Btpara poOoTu 1 3aco0iB 0 1CHYBaHHS
CTaBHUTh iX y CUTyallilo 0e3Buxoai. BoHM 3MylieH1 MOKIagaTucs Ha TyMaHITapHY
JIOTIOMOTY, sIKa YaCTO € HeI0CTaTHROO. JKIHKH, sIK1 paHiIie 3aitManucs 613HecoM abo
MPAITIOBAJIA, TETIEP € BPa3IMBUMHU, 0€3 TOCTYITY 10 PECYPCIB.

Mixnaponni opranizamii, Taki sk OOH ta YepBoHmii XpecT, aKTHBHO
IpalioTh B YKpaiHi, HaJal0ud TyMaHITapHy JOMOMOTY, OCBITHI MpOTpamMu Ta
npaBoBy miATpuMKy. OmHak iXHI pecypcw OOMEXeHi, a TOTpeOH HaceIeHHS
3JIUIIAIOTHCS BUCOKMMH. BakianBo, M00 MiKHApPOJHA CHIIBLHOTA MPOJOBXKYBajia
HiATPUMYBATH YKPaiHCHKUN HApOJ Y 111 BaXKK1 YacH.

BruuB BiliHM Ha MpaBa >K1HOK 1 JIITEH cepejl BHYTPIIIHbO MEPEMIIIEHUX OCi0
B YKpaiHi € OaraTorpanHuM 1 rmmbOokuM. HeoOxi1iHO BU3HATH TXHIO BPa3JIMBICTH 1
BXKUTU 3aXOJIB JUJISi IXHBOTO 3aXUCTy Ta MIATpUMKUA. CTBOpPEHHS CHUCTEMH, SKa
3a0e3mnedye iX mpaBa Ta O€3MeKy, Ma€ CTaTh MPIOPUTETOM ISl JIEpKaBU 1
MDKHapOJHUX opraHizamiii. Ile BkiItowae He JuIIe HaAaHHS TyMaHITapHOI
JIOTIOMOTH, aJie i pO3pOoOKY 3aKOHOAABYMX 1HIIIATUB, K1 O 3aXUIIAIH iXHI IHTEPECH
1 CIIPUSUTH BIIHOBJICHHIO TXHIX TPaB.

CnucoOK BUKOPHCTAHUX JKepeJr:

1. E-pani. BuyTtpimnbeo nepemimeni ocoou. JlepxkaBHe mignpueMctBo «lHpopmamiitno-
o0unciaroBaIbHUE  meHTp ~ MiHicTepcTBa  comianbHOI  moOMiTHKM — YKpaimm».  URL:
https://www.ioc.gov.ua/dashboardVpo.

2. Tpy6agina 1. M. [Ipobnemu BHYTpIIIHBO TiepeMilIeHUX 0cid B YKpaiHi SK OCHOBa
BEJICHHS BHUMAJKy B colliaibHii poboTi 3 Humu / I'iGpuana BiliHa Ha Cxoami YkpaiHu B
MDKAMCLIUIIIIHAPHOMY BUMIpP1: BUTOKH, peaii, MepcreKTUBYU peiHTerpauii : 30. Hayk. np. / Jlepx.
3aki. «JIyran. Ham. yH-T iM. T. IlleBuenka; [3a 3ar. pen. B. C. Kypuno, C. B. CaBuenko,
O. JI. Kapaman]. Crapobinecek: JI3 «JIHY im. T. IlleBuenka», 2017. C. 320-342. URL:
http://dspace.hnpu.edu.ua/handle/123456789/1222.

3. Fawecett, J. T. (2019). Women in the cities of Asia: Migration and urban adaptation.
Routledge, 2019. URL.: https://www.routledge.com/Women-In-The-Cities-Of-Asia-Migration-
And-Urban-Adaptation/Fawcett/p/book/9780367216474.
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Nenuc MEJIBHUK,

T'OJIOBHHUH CHIELIAIICT BIILTY
imenTrdikarii Ta 3ade3neueHHs
BUJIBOPEHHS YTIPaBIIiHHS MITpalifHOrO
KOHTPOJIIO, IPOTH i1 HeJIeTATbHIN Mirpartii
Ta peaamicii '010BHOTO ynpaBIiHHS
JlepxaBHOT MirpamiifHoi ciry:x0u YKpainu
y JuinpomneTpoBchbkiit 06macTi

AKTYAJIbHI IPOBJIEMHA JOTPUMAHHS ITPAB 'POMA ISIH
KPATHU-ATPECOPA IIJI YAC PEAJIIBALIII JTEP2KABHOI ITOJIITUKHN
MPOTHUIII HEJIET AJIBHIN (HE3AKOHHIN) MITPALIIL B YMOBAX
35POMHOI'O KOH®JIKTY TA JIi IPABOBOI'O PEXXUMY
BOEHHOTI'O CTAHY B YKPAIHI

TpuBaroua moBHOMacIITaOHa BiifHa pociiicbkoi deaeparlii mpotu YKpaiHu
3yMOBUJIA 3YIMUHEHHSA, BTPAaTy YHWHHOCTI Ta MNPUUHSATTS HU3KK HOPMATHUBHO-
IIPaBOBUX aKTIB BJIAJIOI0 YKpaiHU SIK aKTIB pearyBaHHs Ha 30poiHY arpecito, 110
MOKJIMKaHI 3a0e3neYnTH (PYHKI[IOHYBaHHS JAep>KaBU B yMOBax BIHHHU.

[Tonoxennsimu ct. 9 3akony Ykpainu «lIpo mpaBoBUil peXUM BOEHHOTO
cTaHy» Bu3HauyeHo, 1m0 Kabiner MiHicTpiB YKpainu, iHIINI OpraHu Aep>KaBHOI
BJaJM, BIMCHKOBE KOMaHAYBaHHS, BIICHKOBI aaMiHicTpauii, BepxoBHa Pana
ABtoHoMHOI PecniyOniku Kpum, Paga minictpiB ABToHoMHOI PecniyOmiku Kpuwm,
OpraHd MICLEBOIO0 CaMOBPAJYBaHHSA 3A1MCHIOIOTh MOBHOB)XEHHS, HaJaHl iM
Koncturyniero Ykpainu, UM Ta iHIIMMU 3aKOHaMu YKpainu [2].

Ha miacrasi npono3uuii Pagu HamioHansHO1 Oe3neku 1 000poHH YKpaiHu,
BianoBigHO A0 1. 20 4. 1 ct. 106 Konctutymii Ykpainu, 3akony Ykpainu «IIpo
MPaBOBHUI PEXKUM BOEHHOTO CTaHy», Yka3y [Ipesunenta Ykpainu Ne 740/2024 Bin
28.10.2024 poxky, 3akony VYkpainu «IIpo 3arBepmxenHss Yka3y IIpesunenta
VYkpainu «IIpo mpogoBxKEeHHSI CTPOKY /i1 BOEHHOTO cTaHy B YkpaiHi» Ne 4024-1X
Biz 29.10.2024 poky, CTpOK A1l BOEHHOTO CTaHy B YKpaiHi po1oBxkeHo Ha 90 110 3
05 romuuu 30 xpuud 10 mucromana 2024 poxky [1, 2, 3, 9].

Ha ¢oni 3miHM cTaTycy «Tiitouoi BIMHM» Ha «IIMPOKOMACIITAOHE
BTOPTHCHHS» JIUIIJIOMATHYHI BIJHOCHMHHU 3 POCIMCHKOIO (eaepalliero po3ipBaHo,
KOHCYJIbChKI BITHOCHHHM € JIFOYMMH, BIJMOBIAHO JO TMOJOXKEHb CT. 2 BigeHcbkoi
KonBeH11ii npo KOHCYJIbChKI 3HOCUHHU, siKa MijanucaHa Ykpainotw 24.04.1963 poky
(y cximami CCCP). M3C Vkpainu TakoX BIIkIMKaao g0 KueBa TUMYacoBOro
NOBIPEHOro y crnpaBax YKpaiHu B pociiichkiil (enepanii Bacuns [loxotuna s
NPOBEJCHHS KOHCYJBTAIlId 1 PO3MOYAlO €BaKyallil0 YKpaiHChKOTO MOCOJhCTBA B
MmicTi MOCKBI. KOHCynbChbKl ycTaHOBM VYKpaiHM Ha Teputopii pd Hapasi
MPOJIOBXKYIOTh MPAIFOBATH B IITATHOMY pexkuMi [5, 7].

ExcTpene mpaBoBe peryitoBaHHS B yMOBAaX BOEHHOTO CTaHy HE MPUITHHSIE
3MiACHEeHHs (DYHKITIHA OpraHaMu Jep>KaBHOI BT U, SIK 3a3HAYEHO BUIIIE, aJ1€ BHOCUTH
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neBH1 3MiHU. LI 3MIHM TOPKHYJIMCH peaiizailii Jep)kaBHOI TMOJITHKH Yy cdepi
NpOTHIII HeJNerajabHIM (HE3aKOHHIN) Mirpaiiii, peanizailis Skoi IOKJIaJeHa Ha
Jlep>kaBHy Mirpaiiiiny ciyxx0y YkpaiHu.

[TonoxenusmM npo JlepskaBHy Mirpaiiiny ciyx0y YKkpaiHu, sike 3aTBepKeHe
noctanoBoto Kabinety MinictpiB Ykpainu Ne 360 Big 20.08.2014 poky, BU3HAYEHO
OCHOBHI 3aBJaHHS Ta TIOBHOB&)XCHHS IICHTPAJIBLHOTO OpraHy Jep>KaBHOI BIIAJIH.
Peanizamis mepxaBHO1 momiTuku y cepax mirpamii (iMMirpariii Ta emirpartii), y
TOMY WYHCII TPOTHAII HeJeranbHId (HEe3aKOHHINA) Mirparii, TpOMaJsSHCTBA,
peectpaiii ¢izuaHMX 0ci0, ODKCHIIB Ta IHIIMX BHU3HAYCHUX 3aKOHOJIABCTBOM
KaTeropii MITpaHTiB, BIAMOBiMHO a0 1. 1 m. 3 Bume3asHadeHoro IlomoxeHHs €
OJTHAM 13 3aBlaHb MirpamiiHoi cimyxou. [[o koma moBHOBaxkeHb JleprkaBHOI
MIrpamiiiHoi ciy:k0u YKpaiHM HaJleKUTh NPUUHATTS pillleHb PO MPUMYCOBE
MOBEPHEHHS O KpaiHU MOXOKEHHSI, 800 TPEThOi KpaiHH, MPUMYCOBE BUJIBOPEHHS
1HO3eMIIIB Ta oci0 0e3 rpoMajsiHCTBa 3 YKpaiHu, 3a00poHy B’i3qy B YKpaiHy Ta
iH1II, BiAMoBiAHO 10 1. 4 [Tonoxenns [8].

[TapnamenTom Ykpainu 3ynuHeHo nir0 Yroau mixk KaGinerom MiHicTpiB
VYkpainu Ta ypsjaoM pociiicbkoi (enmepariii mpo peaaMmiciio, BIAMOBIIHUNA 3aKOH
Ne 3359-IX mpuitasito 24.08.2023 poky, YpsgaoMm VYKpaiHW 3ynUHEHO Oii0
BukoHaB4oro mnpoTOKOJIy MpO MOPSAOK peaii3alii 1aHoi yroju, BiAMOBIIHA
nmoctadoBa Ne 900 Bunecena 23.08.2023 poxky. JlaHi JOKyMEHTH AcTaji3yBaju
mpoIrec B3aeMOJli  YKpaiHW Ta POCIMCBbKOi enepalrii mja dYac 3A1HCHEHHS
MIPUMYCOBOTO TIOBEPHEHHS, IPUMYCOBOTO BUIBOPEHHS TPOMAJISH, 0 B YTO1 MiXK
Kabinerom MiHicTpiB YKpaiHu Ta ypsiioM pOCIHCBKOI ¢efepaliii mpo peaaMiciro
OXOIUICHI BU3HAYCHHIM «peaamicis» [10, 11].

Bumyienuii Kpok AepiKaBHOI BIaJAM € 3pO3yMUIMM, ajie YHEMOMJIUBIIIOE
11eHTU(IKAIlII0 Ta TPUMYCOBE BUJIBOPEHHS 3 TEPUTOPIi YKpaiHu ocodH, sika € abo
MOKe OyTH TPOMaJSTHUHOM/TPOMAISIHKOIO Pa.

CremianizoBaHi HOPMAaTHBHO-TIPABOBI aKTU Ta TJ3aKOHHI HOPMAaTHUBHO-
MIPaBOBI aKTH, TaKi Ak 3akoH Ykpainu «[Ipo mpaBoBuii cratyc iHO3eMIIiB Ta 0cib 6e3
IPOMaJITHCTBA», [HCTPYKILisl MPO MPUMYCOBE MMOBEPHEHHS 1 IPUMYCOBE BUIBOPEHHS
3 YKpaiHnu iH03eMIIiB Ta 0ci0 6e3 rpomaastHCTBa, okpeMi nojioxkeHHst KAC Ykpainw,
[0 PEryJolTh BHUIIE3a3HAYCHI MPOIECH, HE 3a3HAU 3MiH, NOTpeda y SKHUX
BUKJIMKaHa BIMHOIO.

KAC VYkpainu BU3Hayae MOpsIOK MPOBAKEHHS y CIIpaBax 13 3aTPUMaHHS
1HO3€MIIIB Ta 0ci0 0€3 rpOMaISIHCTBA, MPOIOBKEHHS CTPOKY 3aTPUMaHHsI 1HO3EMIIIB
Ta 0ci0 0e3 rpoOMaTHCTBA Y TyHKTaX TUMYACOBOTO IepeOyBaHHS 1HO3EMIIIB Ta 0Ci0
0e3 rpoMaJIIHCTBA, Kl HE3aKOHHO NepeOyBalOTh Ha TEPUTOPIT Y KpaiHH, BIMIOBITHO
10 CcT. 289 (4).

[{im Takoro 3atpumanHs Bu3HaueHi m. 1 4. 1 cr. 289 KAC VYkpainm i
3MIIUCHIOIOTHCS 3 METOIO0 iieHTU(ikaiii Ta/abo 3a0e3meueHHs BUIBOPEHHS, TOOTO
3a0e3MeueHHs BUIBOPEHHS € OKPEMOIO LIJUTIO 1 Mae caMOCTiiHy mety [4].

BiacyTtHicTe B3aeMopii MK KOMIIETEHTHHUMH OpraHamMu YKpainu T1a pd y
pe3yNbTaTi PO3ipBaHHS JAUTUIOMATUYHUX BIIHOCUH YHEMOKIIUBITIOE 17IEHTU(IKAIIIO
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ocoOu, sKa JIMCHO a0o0 TMOTEHIINHO € TPOMAaIIHHUHOM/TpOMAJSIHKOIO pd, Ta
BUTOTOBJICHHS HEOOXITHUX JOKYMEHTIB JIJIi BHJBOPCHHS 3 YKpaiHu. be3neune
IPUMYCOBE BHIBOPEHHS Yepe3 KOPJoH 3 pd HEMOKJIMBE B YMOBaX BIMHH.

[Tonoxenns 4. 5 ct. 30 3akony Ykpainu «IIpo npaBoBuii cratyc iHO3EMIIiB
Ta 0ci0 0e3 rpoMaTHCTBAY BU3HAYAIOTD, IO PIIIIEHHS PO MPUMYCOBE BUIBOPEHHS
iHO3eMIlT ab0 ocoOu 0e3 TrpoMaasIHCTBA BHKOHYETHCS IICHTPAJbHHM OpPraHOM
BUKOHABYOI BJIaJIH, [0 PeaTi3y€ JepKaBHY MOJITUKY Y cdepi Mirpamii (immirparii
Ta emirpaiii), y TOMYy YHCII NPOTHAIl HeNerajdbHid (HE3aKOHHIN) Mirpartii,
IPOMAISHCTBA, peecTpamii (i3mdHuX oci0, ODKEHIB Ta I1HIIUX BH3HAYCHHX
3aKOHOJIABCTBOM KaTEeTOPiil MITpaHTIB, KpIM pIllleHb, NPUAHATHX OpraHaMHu
OXOPOHH JIEPKABHOTO KOPAOHY, 1110 BUKOHYIOTHCSI TAKUMH OpraHamu. KoHTpoJib 3a
MPaBUJIBHICTIO 1 CBOEYACHICTIO BUKOHAHHS PIIICHHS PO MPUMYCOBE BHJIBOPCHHS
3MIMCHIOE OpraH, SKUi MPUIHSB TaKe PIIICHHS, aji¢ 3a JaHUX 0OCTaBHMH BUKOHAHHS
pIIIEHHsS] TIPO TPUMYCOBE BHUJBOPEHHS T'POMAJISH/TPOMAISHOK P CTaBUThH ITija
3arpo3y HalBHINY COLAIBHY IIHHICTh B YKpaiHi, BIAMOBIAHO 10 CT. 3 OCHOBHOTO
3aKoHy, a caMe KUTTS Ta 3JJ0pOB’sl CIIBPOOITHUKIB MIrparfiiiHoi ciay>k0u Ta ocio,
CTOCOBHO SIKMX BUKOHY€ETHCS PIIIIEHHS IIPO IPUMYCOBE BUABOPEHHS [6].

BpaxoByroun BUIIEBUKIAJCHE, KOHCTATYEMO, IO JI0JJATKOBOIO IPABOBOTO
peryiitoBaHHs MOTpelye Mmpoleaypa NPUMYCOBOTO BUIBOPEHHS Ta 1IeHTU(IKAIT
TPOMaJISTH/TPOMAJISTHOK KpaiHU-arpecopa.

Bupimennss npoOieM TPUMYCOBOTO BHUJIBOPEHHsS Ta ifaeHTU]ikamii
BIAMIOBITHOT KaTeTropii 0¢i0 MOXKIMBE IMIJISIXOM YKJIaJaHHS MI>)KHAPOIHHUX JIOTOBOPIB
3 TPETIMH JAepKaBaMH, skl O perjaMeHTyBalMd Ipouec 11eHTudikalii, BU3Ha4YaIn
KOMIIETEHTHI OpraHdM TPETIX JIepXaB, uepe3 fAKl 3IIHCHIOETbCS IPOILIEC
imeHTrdIKaIlii, IpoIec MPUMYCOBOTO BUJIBOPEHHS, BIMOBIIHI MapIIPYTH.
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Anarouniiit HATOYIH,

CTapIIii BUKJIagad Kaepu BOTHEBOT
MiATOTOBKH J[HITPOBCHKOTO JIEPIKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

JIIOJIUHA TA MOJINEACBKHUNA HA 3AXHCTI
IMPAB TA CBOBO/I: MOJEJI B3AEMOIII CYCHLIBCTBA
I HAIIIOHAJIBHOI ITOJITIIIT

CydacHi TeHAeHIIi BUMYIIEHO (OpMYIOTh HEOOXIAHICTH pedopMyBaHHS
IPAaBOOXOPOHHOI CUCTEMHU SIK TaKoi, 0 CIYyTyBaTUME CYCIIILCTBY Ta MPHU3BENE 110
MIJBUIICHHS 1MIJDKY BIJl Takoi JissIbHOCTI. DOpMyBaHHS JIOBIpU HACEJICHHS €
MPIOPUTETHUM Ha CHOTOJIHI 4Yepe3 HEOOXIAHICTh 30€pEKEeHHS IIIICHOCTI HAIIOl
Jep>KaBM Ta BIAOUTTA BiMicbkoBOi arpecii okymanta. CydacHa KOHIEMIIA
chOroAHINHKOI HarionansHoi nomimii Ykpainu nependayae napTHEPCTBO, IOBIPY,
CHUIKYBaHHSA Ta JiaJlol MDK TMOJilie€0 Ta TpomaasHamu. KpiMm Toro, moBipa
rpoMagsiH o HamionanpHOi momimii, $SK 70 TIPABOOXOPOHHOI CHUCTEMH,
0e3mocepeIHbO 3aIeKUTh B/l yCHIXY MOJIIIT y cepi mIpaBOBOI0O 3aXUCTy IPOMAJIsH,
a TaKOX B1J] pI1BHSI B3a€MOJ11 TPOMaJICBKOCTI 3 TPaBOOXOPOHIsAMH [ 1, c. 134].

Y OpUINYHUX HAyKOBUX JDKepeliaX BHOKPEMIIIOIOTh YOTHPU MOJEITI
CITY>KOOBOi JiSJIBHOCTI MOJIIEHCHKOro, KOXKHA 3 SIKMX Ma€ MEBHI OCOOJMBOCTI,
MO/IeJIl MTOBEAIHKH MOJIIENChKOI TISJIbHOCTI, BAMOTH JI0 TAaKOI AISUIBHOCTI 3 OOKY
JiepKaBU Ta CYCMUIbCTBA B IijIoMy. OJIHI€IO 13 TAKOI MOJICIITIO € MOJIEIb «ITOTITHK-
coctepirau»y [2]. Lliii Momenmi MOIIEHChKOI MisSUTBHOCTI XapaKTepHa IIeBHA
MOJIITU3AIlISL Ta PETIPECUBHE CIPAMYBAHHS AISUILHOCTI TOJIMIT, HU3bKUI (haxoBuit
piBeHb 1 HepopMaIbHa OCOOMCTICHA TTOBEAIHKA MTEPCOHAITY.

Hactynna mMozenp momineichkoi cinyxkOu — «wopuct-npodecioHam. s
JTAaHOT MOJIEJIl € XapaKTepHUMHU Taki OCOOJIMBOCTI: 1) BHU3HAHHS MPIOPUTETHOCTI
MPUHITMITY BEPXOBEHCTBA MpaBa; 2) MPAarHeHHS N0 3aXUCTy (PyHIaMEHTAIbHUX
Ji0epanbHUX  IIHHOCTEH, 1m0 3a0e3medye  TpaHcPopMallilo  «IOJITHKA-
CIIOCTEpIrauya» y «coJjijiata CyCIHUIbCTBa»; 3) KOMIIETEHTHICTb, MpodecioHali3M,
MOYYTTS BIANOBIAAIBHOCTI Ta BHCOKI MOPaJIbHO-BOJBOBI SIKOCTI MpaliBHUKA
MOJTIITHi.

Big mominelcbKoro B MeKaxX TakKol MOJENl BHUMAara€TrbCsi HE OCOOHCTa
BIIJIaHICTh KEPIBHUIITBY, SK Yy MOJENl «IOJITUK-CIIOCTEpIray», a 3aXucT
byHIaMEHTAIBHUX JTI0epaibHUX IIHHOCTEH Jep)KaBU Ta CYCHIJIbCTBa, 4YiTKa
peasizallis HOpMaTUBHUX TPUITKCIB, BA3HAHHSI PUHIIAITY BEPXOBEHCTBA MpaBa.

Y wMexax wMoneni «OpUCT-TIPOoQecioHa» TMPAIIBHUKKA MOJIIEHCHKUX
CTPYKTYp pe€alli3yloTh MPUIUCH HOPM 3aKOHOJABCTBA 1 BHUKOHYIOTH JIMIIE Ti
BKa31BKM KEpIBHMIITBA, SKI BIANOBIAAIOTH MpaBy 1 3akoHy. Taka MoJenb «3a
MO>KJIMBICTIO palliOHaJTi30BaHa» Ta Tepenadadaec BUKOPHUCTAHHS MparMaTHYHUX
HAyKOBO OOIPYHTOBAaHUX METOIB 1 croco0iB. [lominelickkuii TpanchopmyeTbes B
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aHaJIITUKa, KUK pO3yMIEThCS Ha MpoOJieMax COIllyMy Ta MPOIMOHYE ONTUMANIbHI
BapiaHTH BUPIIMICHHS TPoOJieM OXOPOHHM MYyOJIYHOIO TOPSAKY Ta OOpoThOM 31
3JI0YMHHICTIO.

Mogens  ciyk00BO1  IISUIBHOCTI  MOJIIIT  «CAYXKIHHS — CYCHIJIBCTBY»
XapaKTEPU3Y€EThCS TUM, 1110 MO JOTPUMYETHCS TPOAKTUBHOI MO3UIIIT, 3A1HCHIOE
MEePMAHEHTHUH MOHITOPUHT 1 MPO(]UIAKTUKY COILIAIbHOI HANpyTrH, 3amnoodirae
BUMHEHHIO TPaBOMOPYIICHh y KOHTEKCTI peanmizallii MmporpaM NapTHEPCTBA 3
HaceneHHAM. [losiBa Takoi Mojemi 3yMOBJI€Ha HEOOXITHICTIO TiABUIIECHHS
BIJIMTOBIIaJILHOCTI MOJMIITT 32 O€3MeKy OKPEeMHUX TPOMAISH Ta CYCIIILCTBA Y IIJIOMY.

VY Mexkax Takoi MOJIeJi CTBOPIOIOTHCS Ta Pealli3yloThCs CHEIlialbHI POrpaMu
B3a€EMOJII  TOMIINEHCHKUX CTPYKTYp 1 CYCHUTbCTBA. TaKoX TOJIIEHCHKI
PO3IIIAIAt0THCS K (DaxiBIll, IO MAIOTh IEBHUM 0OCST 3HaHb Y Tally31 IIpaBa 1 A110Th
B 1HTEpecax TapMOHIWHOTO PO3BUTKY JiepKaBU 1 cycniabcTBa. Ha mpaktuii 3a
TaKOI0 MOJIEJIIIO MOJILEUCHKHUM € HE CIIoCTEpirayeM, He COJAATOM, HE aHATITUKOM,
AKUM peanizye 3aBIaHHs y chepl BIAOUTTS 3arpo3 1JI1 OXOPOHIOBAHOTO CYCIIBHOTO
Olara Ta YNOBHOBAKEHMM Ha 3aCTOCYBaHHS MpUMYCy, a HaOyBae cTarycy
«BUMTEIISD», SIKUH peai3ye MO3UTUBHY (MIATPUMYIOUY) (QYHKIIIIO.

VY cyuacHIi mnepioauii TakKy MOJENIb BHM3HAIOTh «KOMYHajabHOIO». Lle
OOYMOBIIIOETBCA THUM, W0 CIyXO00Ba MiSUIbHICTH TMOJILII 30pi€HTOBaHA Ha
BHUpPILIEHHSI MPoO0JeM OOMEKEHOI IpylnH HACeNeHHA (TEepUTOplalbHOI TpOMaJn).
BianoBigHO 3aKOHOMIPHUM € TOM (DaKT, 110 MOMIIEHChKI B MEKax pealizallli Takoi
Mojieni (GOpMYIOThCS TEPUTOPIAIbBHUMHU TpoMajaMu Jyisi 3a0e3ledYeHHs CBOiX
MICLIEBUX TOTPeO. Y peanbHOMY KUTTI BUIIE3a3HAUEHI MOJEN (PYyHKIIOHYBaHHS
MO HE ICHYIOTh B YITKOMY iX MPOSBI.

Tox nnst QyHKIIOHYBaHHS CUCTEMH MPABOOXOPOHHUX OPraHiB KOHKPETHOI
JIEp’KaBH, SIK TPABUIJIO, € XapaKTePHUMHU BJIACTMBOCTI OJipa3y JBOX abo Oiyibiie
3a3Ha4eHUX Mojienei. B Oyap-skoMy BUIMAIKY JUIsl KOYKHOTO CYCILIIBCTBA OyIb-sIKa
MOJIeNIb TTIOBMHHA OyTH cpopMOBaHa Ha iHTEpecax Ta MOOAKAHHSIX CYCHUIHCTBA.
[aKoMM hopmMa yripaBIiHHS Ta B3a€MOJIIT HE MOXE 1CHYBaTH B ogHOMY (popmarTi, Ta
MO)Ke OyTH MposiBOM KOMOiIHOBaHOi ¢opmaiiii. Y Oyap-aKoMy pas3l 1HTepecu
CYCIIUJIbCTBA MOBUHHI OyTH BpaxoBaHi MPHU B3aEMO/IIT 3 MPABOOXOPOHIISIMHU.

B ymoBax crorojeHHs mpodeciiiHa copsMOBaHICTh mnepeadadyae po3yMiHHS 1
BHYTpIIIHE CIOPUUHATTA LI 1 3aBIaHb NPOQeciiHOl AIIBHOCTI SK IS
MIPABOOXOPOHIIIB, TaK 1 JUIsl CYCIHIJIbCTBA B IjIoMy. Taki 3MiHM 3HAXOASTh CBOE
BITOOpaXXEHHSI B TOMY, IO 3MIIHIOIOTh MOTHBH, KOTpP1 TOB'sI3aH1 3 TPodeciiiHO0
JISUTBHICTIO, BHUKJIMKAIOTh TOKIMK 70 TpParHeHHs y JOOpPOCOBICHOMY BHKOHaHHI
BJIACHUX CITy’KOOBHX 00OB’s13KiB, OaxkaHHI MMOKa3aTH ceOe KBai(hikoBaHUM (haxXiBLIEM
Ta JOCSTaTH YCIiXiB B poOOTI, MOCKIIEHH] MOYYTTS BIANOBLAAIBHOCTI [8, c. 101].
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FOunis OJIIMHUK,

BUKJIa/1a4y Kadenpu
aJIMIHICTPATUBHOTO MPaBa 1 MPOIIECy
JIHITTPOBCHKOTO JEP3KaBHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

ITPUBATHI OCOBHA SAIK YHACHUKHU
AIMIHICTPATUBHO-ITPABOBHUX BI/THOCHUH

[IpuBatHa ocoba. [1lo o3Havae e nmoHATTS? [ TOro, M00 PO3KPUTH TEMY
MPUBATHOI 0COOM K Cy0’€KTa aaMiHICTpaTUBHOIO IpaBa, Tpeba po3iOpaTuch B
JESIKAX TTOHATTAX, TAKUX SIK «1HIUBIIY, «JTFOAUHAY, «0C00a» Ta «OCOOHUCTICTHY.

«lHmUBiM»Y y TpaBi MO3HAYAE MAKCUMAIbHO 3arajbHy aOCTpakilito, He
MOB’SI3aHy 3 1HAMBIAYaJIbHUMU PUCAMU OCOOHM, MiJKPECIIOOYM OAMHUYHICTh. 3a
Bu3HaueHHsM M. 1. Mary3oBa, 11e «XkuBa 1CTOTa, 110 ICHY€ B €IHOCTI 3 YMOBaMHU
CBOTO CEpENOBHUINA». Y IOPUIAYHOMY KOHTEKCTI TEPMIH «JIIOIMHA» BKa3ye Ha
npencraBHuka Homo sapiens, mo 06’eqHye 010JI0T14HI, COIIaTbHO-ICTOPHYHI Ta
KyJABTYpHI acnekTu. BakiivBo, 110 771 BUSHAHHS TPaB JIIONWHUA HE Ma€ 3HAYCHHS
BIK, CTaTh YM PEJIIrisi 0COOU; TOJIOBHE — ii MPUHAJICIKHICTH J0 1IOTO BUIY [1].

Y OpUINYHOMY KOHTEKCTI TEPMIH «IIOIWHA» — I TpeactaBHUK Homo
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sapiens, 110 BTUIIOE CYKYMHICTh PI3HUX aCIeKTiB CBOTO 1CHYBaHHS: 010JIOT1YHOTO,
COIIaJIbHO-ICTOPUYHOTO,  KYIBTYPHOTO Ta JyXOBHO-MOpajibHOro. BaxiuBo
3ayBaXXHUTH, 1110 JUIsl BUSHAHHS OCHOBHHUX IpaB JIOAMHU HE € BUPIIIAIBLHUMU BIK,
CTaTh, PEIITISA YU 3aMHATICTh 0COOH; KITIOYOBUM € JuIie (hakT i MPUHAJIEKHOCTI J10
Buy Homo sapiens.

[TonsiTTa «ocoba» MOXKHA PO3IVISAATH SK YTOUHEHHS TEPMiHA «IIOJUHAY,
TOOTO 1HIMBI/IA, 3AATHOTO BCTYMAaTH B MPABOBIAHOCUHU, Peali3ylOun CBOi OakaHHS
Ta IHTEpEeCH B CYCHUIbCTBI, KWW JOCAT TMEBHOTO PIBHA COllializallii, 10 103BOJIsE
HOMy CaMOCTIHHO (PyHKIIOHYBAaTH B CYCHUIbCTBi, BUCJOBIIOBATH CBOIO BOJIO Ta
peani3oByBarH ii, Ak iHAMBIAA. BoHa akileHTye yBary Ha IOpUAUYHIN PO JIIOAUHU.
JlocuTh YacTo CHOCTEpIraeThCsl IUIyTaHWHA MDK TEepMIHAMH «ocoba» Ta
«OCOOUCTICTH», OCKUIBKM KOKEH 3 HUX Ma€ crnenudiuyHi 3HaYeHHS Y PI3HUX
rYMaHITapHUX HaykaxX. Pid y ToMy, 1[0 «OCOOUCTICTBY Ma€ Pi3HI TPAKTyBaHHS B
I'YMaHITapHUX HayKax:

— Y nicuxosnorii #oro BU3HAYAIOTh SIK CTINKY CUCTEMY PUC, IO BIAPI3HSIIOTH
IHIMBIJIB OJUH B1J OJHOTIO.

— ¥V coulonorii BiH PO3MISIAAETBCS K CYKYIHICTh COLIAJIbHUX PpOJIEH
KOHKPETHOI JIFOVHU.

Ha xanp, 6araro npaBHUKIB HEMPABUIBHO TPAKTYIOTh TEPMIH «OCOOUCTICTHY,
BB)KAIOYH, 110 XaPAKTEPUCTHKUA OCOOMCTOCTI HE BIAMOBINAIOTH CYO’€KTY, SIKUN
MOPYIINUB 3aKOH. BOHU CTBOPIOIOTH TEPMIHOIOTIYHI KOHCTPYKIIT HA KIITAIT «0co0a
HAaCWJIbHUIBKOTO 3JIOYMHLA», 3a0yBalOuM MPO COLIAIbHO-TICUXOJIOTTUHI ACTEKTH.
BaxxnuBo 3a3HauuTH, MO0 «0C00a» 1 «OCOOMCTICTH» HE € CHHOHIMAMH Y IPaBi:
«ocoba» mo3Havyae cy0’€KTa TMpaBa, TOMAl K «OCOOUCTICTH» CTOCYETHhCS THIIOBHX
XapaKTepUCTUK OKPEMOi JTIOIUHU abo rpymu [2].

Ao po3mITHYTH TEPMIH «0co0a» JeTalbHINIe, OTPUMAEMO TMOHSTTS
«p13uyHO1 0coOm». Lle 3By)XKeHHSI TepMiHA MOB’SI3aHE 3 MOTO BUKOPUCTAHHSIM Y
MEBHUX COILIaTbHUX BIJHOCHHAX, 30KpeMa, Y MaWHOBUX crpaBax. [loHATTs
«pi3uyHa o0cobOa» HaOyBae 3HAUCHHS JIMIIE B KOHTEKCTI MPOTUCTABICHHS
IOpUIMYHIN 0c001, IKa TaKoXK Oepe yJacTh Yy MallHOBUX BIJJHOCHHAX, aJIe MA€ 1HILIUN
o0csr mpaB Ta 000B’A3KIB.

Takum 4MHOM, MU MIAXOIMMO JI0 TEPMIHA «IIPUBATHA 0C00a», SIKUM IIe HE
3HAWIIOB YITKOTO MICISl Y 3aKOHOAABCTBI, ajieé BK€ aKTHBHO BUKOPHUCTOBYETHCS B
HaykoBii JiTeparypi. [IpuBaTtHa oco0a 3a3BWuail PO3MISAAETHCS SK HEBIIAHUN
YYaCHUK MyOIIYHO-PABOBUX BITHOCHH, IPOTUCTABIISAIOYUCH MMyOTIYHUM OpraHaM.
Jlesiki TOCITiTHUKYA BU3HAUAIOTh MPUBATHY 0CO0Y K (Di3MUHy 0CO0Y, sika Oepe ydyacTb
y MyOJIIYHOMY YIPaBIiHHI BIAMOBIIHO 10 aIMIHICTPAaTUBHUX HOPM. 3 1HILIOTO OOKY,
MOKJIMBICTh MPUBAaTHOI 0COOM BHCTyMaTh Cy0’€KTOM IMpaBa, TOOTO YYaCHHUKOM
aaMIHICTPAaTUBHUX  IPABOBIHOCHH, BH3HAYa€ThCA  SK  aJAMIHICTpaTHBHA
npaBocy0’ekTHICTh. lleil KOHIENT Mae JUHAMIYHUN 3MICT, IO 3MIHIOETHCA Y
3aJIEKHOCTI BiJl 00’€KTHUBHUX 1 CyO’€KTUBHUX (DAKTOPIB, SIKI BIUIMBAIOTH Ha 00CAT
npaB 1 000B’s3KiB IMpUBaTHOI ocoOu. Ile Moke BKJIIOYATH COI1aIbHO-CKOHOMIYHI
YMOBM, IMpaBOBI HOPMHU Ta IHIII YMOBH, IO (QOPMYIOTH poOJib OCOOU B
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aJMIHICTPAaTUBHOMY CEPEIOBHIIII.

VY KOHTEKCTI aJMIHICTPAaTUBHOI MPABOCYO €KTHOCTI BAXKIUBO PO3IVISHYTH
aJMIHICTPAaTUBHO-TIPABOBUN CTaTyC IHAMBIAyaIbHOTO cy0’ekTa. lle mOHSATTA
BHU3HAUYA€ MPABOBE CTAHOBHUIIE OCOOMCTOCTI y i B3aEMOBIAHOCHHAX 3 CYO €KTaMu
BUKOHABYOI BJIaJIU, PETJIaMEHTOBaHE HOPMAaMH a/IMIHICTpaTUBHOTO npasa. BogHouac
aJIMiHICTPATUBHO-TIPAaBOBUN CTaTyC TpoMaasH Qopmye oOcAr 1 Xapakrep ix
paBoCyO’€KTHOCTI, BKIIOUAIOUH aIMIHICTPATUBHY IIPABO3ATHICTD Ta 1€3/JaTHICTb.

AnMiHICTpaTHBHA TIPAaBO3IATHICTh O3HAYa€ 3aTHICTb MaTH CyO’ €KTUBHI
npaBa Ta IOPUAWYHI OOOB’S3KH, AKI BHUHHKAIOTh 13 MOMEHTY HApOKCHHS Ta
BHU3HAIOTHCA 32 KOXKHOIO 0CO00T0, TTOTIpH 11 HAIlIOHATBHICTh, TPOMAISTHCTBO, BIK (32
BUHSITKOM BHIAJKIB, KOJIHM TI€BHI TpaBa MOB’s3aHI 3 JOCSITHEHHSM BIKY), CTaTh,
COILIIAJIbHUM CTaTycC, MOJITHUYHI Yd peniridni nomisiau. [IpaBo3naTHICT HE MoOXkKe
OyTu nepenana iHIMM. [poMajssHUH HE Mae MpaBa JOOPOBLIHLHO BIAMOBUTHUCS BiJT
HEi, OCKUIbKM Taka BiJIMOBA HE € IOpUInyHO0. L{g mpaBo3naTHICTh € HEB1J €MHOIO
YaCTHUHOIO TPOMAJISTHCTBA 1 MOXKe OyTH JIMIIIE TUMYAacOBO OOMEKEHa BIAMOBIIHO 10
3aKOHOJIaBCTBA (HANPUKIIA[, Y BUMAJAKY BUMHEHHS 3JI0YMHY YU aIMIHICTPATUBHOTO
npaBonopyieHHs). [IpaBo3aaTHICTh € OCHOBOIO IOPUAMYHOTO CTaTycy ocoOu Ta
rpomajisiHuHA. s mpaBo3aaTHICTh MPUITHHSIETHCS JIUIIE 3 MOMEHTOM CMEPTI 0COOU.

AMiHICTpaTUBHA MPABOCYO'€KTHICTh TPOMAJISIH BapIFOETHCS 3AJIEKHO BIJ Py
(dakTopiB, 30KpeMa CTari, BIKY, CTaHy 30pOB’sl Ta COLIAJILHOIO crarycy. Hanpuknan,
BIHICBKOBUH 000B’SI30K € 000B’I3KOBHM JIMIIIC JIJIT YOJIOBIKIB, TOJI K JKIHKH 3BIJIbHEH]
BIJ 11bOro. [leski rpynu rpomMajsiH MarOTh MMPaBO Ha OE3KOIITOBHE JIIKYBaHHA a0o
nutbru  Ha 1poi3a. OcoOnuMBUK  aaMIHICTPAaTUBHO-TIPABOBUM CTaTyC HaJICKHUTh
ODKEHIISIM, SIKI MIJUIATaloTh PeryiroBaHHIO 3akoHy Ykpainu «IIpo Obvkenuisy». L1
dakTopu MIAKPECTIOTh, 10 MpaBa Ta OOOB'SI3KM mpuBaTHUX ocid y chepi
aIMIHICTPATUBHOTO MIpaBa He € YHIBEpCaIbHUMHU Ta MOXKYTh CYyTTEBO BapiroBarucs [3].

OOMexeHHS aMIHICTPaTUBHOI TPABO3/aTHOCTI Ma€ TUMYACOBUN XapakTep 1
MO’K€ BUHUKATH JIUIIE 3 OAHIET 3 TBOX MPUYMH: TIEpIa — 1€ 3By>KEHHS MpaB, KOJIU
IpPOMaJISTHUH YaCTKOBO a0 MOBHICTIO BTpavae JesKi mpasa (Hampukiaa, 3a00poHa
KEPYBaHHS TPAHCIOPTHUMHU 3aco0aMu); Jpyra — 1€ TMOKJIAJACHHS JOJAaTKOBHX
000B’5I3K1B, K1 MOXKYTh OyTH SIK 1HAUBIAYaJTbHUMH, TaK 1 3araIbHUMU (HAPUKIIA],
000B’SI30K TOTPUMYBATUCh MPABUII Ii]1 Yac emniaemiit abo 3’ssButuck 10 TIK).

Otxe, OOMEXEHHs aJMIHICTPATUBHOI MPAaBO3JAaTHOCTI, $K 3a3HA4ajocs
paHile, € TUMYaCOBUMHU 1 MOXYThb OyTH 3yMOBJEHI CHEeUM(PIUYHHUMH YMOBaMHU.
[To-nepmie, ocoOnMBI OOCTaBMHM, Taki SIK CTUXIHHI JuXa, emijaemii, BilHa,
MPU3BOJATH A0 JAOAATKOBUX 000B’SI3K1B 1 TpoMajsiH. Hanpukiaz, BiAMOBIAHO A0
3akony Ykpainu «I[Ipo mpaBoBuii pe’kxuM HaJA3BUYANHOTO CTaHY» 11 YaC BBEACHHS
HA/J3BUYAITHOTO CTaHy MOXYTh YCTaHOBIIOBAaTHCS OOMEXKEHHsA IMpaB 1 cBOOOX
IpOMa/IsTH, BKIIFOUAI0YN KOMEHIAaHTCHKY TOJTUHY, OOMEXEHHS CBOOO U ITepeCyBaHHS,
KOHTPOJIb 3a JokymeHTamu. Li 3axomam cnpsiMmoBaHi Ha 3a0e3Me4eHHs] OS3MeKH Ta
OiATPUMaHHS MYyOJIYHOTO MOpPSAKY B yMoBax 3arposu. llo-mpyre, y Bumaaky
BYMHEHHS TIPABOMOPYIICHHS! HA KOHKPETHOTO TPOMASTHUHA MOXKYTh TIOKJIaIaTUCS
JOJITAaTKOB1 OOOB’SI3KM a00 X BIH MOXE BTPATUTH OKpeMi mpaBa. [pomansHuH,
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NPUTATHYTHH 10 aJAMIHICTPAaTHBHOI BIAMOBIIAIBLHOCTI, 3000B’s3aHUM BHKOHATH
pIIICHHS BIJAMOBIIHOTO OpraHy, Hampukian, criaarutu mrpad. [nas meBHHX
KaTeropiii ocio, ki Oyiau 3acy/keHl a0o MaroTh 1HIII ITiJICTaBH, BCTAHOBIIOETHCS
aMIHICTPATUBHUN HAIJISAJI, 110 BKJIIOYa€E 00OB’SI3KM Ta OOMEKEHHsI BIJIIOBIIHO 10
aJMIHICTPAaTUBHO-TIPABOBUX HOPM.

Peanizariisi cy0’e€KTUBHUX MpaB 1 OOOB’SI3KIB TPOMAISH 3MIHCHIOETHCA B
Mexax iX agMiHICTPaTUBHOI 11€3JaTHOCTI.

AI[MiHiCTpaTI/IBHa MIE30AaTHICT, BH3HAYAECTHCA SIK  3JaTHICTH 0COOH
CaMOCTIMHO peani30ByBaTu CBOi mpaBa Ta BUKOHYBATH O00OB’SI3KH Y ccbep1

I[MlHlCTpaTI/IBHOFO npaBa. g 3maTHICTH 3MIWCHIOETHCS Yepe3 YCBIMOMIICHI 1
BOJIBOBI i1, SIKI MOKYTh BUKOHYBaTHCh SIK OCOOWICTO, TakK 1 4epe3 MpeAcTaBHUKA.
AJIMiHICTpaTUBHA J1€3/1aTHICTh TPOMAJITHIHA HE MA€ YiTKO BU3HAYECHOTO MOMEHTY
BUHUKHEHHS B ITPABOBUX aKTaX. 3a3BUYail BOHA peatizyeTbes 3 18 pokiB, ane Moxe
TaKO’X BUHUKHYTH 3 14 pokiB, KoJin oco0a oTpuMye nacrnopt. ¥ 16 pokiB 1HIUBI
MOXKE TJJIATaTH aJMIHICTPATUBHIN BIANOBIJATBHOCTI, @ B OKPEMHX BHIIAJKaX
J€3/1aTHICTh MOXKe OyTH BHU3HaAHA HaBiTh 10 14 pokiB. BoHa TakoX 3aJICKUTH BiJl
PO3YMOBOTO PO3BHTKY Ta J>XHTTEBOTO JOCBiIYy OCOOW, IO BIUIMBAaE€ Ha ii
BIIMOBIAANBHICTE 3a M1 Yy B3aeEMOAIl 3 aJAMIHICTPAaTUBHUMH OpTraHaMHU.
AMIHICTPaTUBHO-IPABOBI1 BIIHOCHUHU TAKOT'O TUITY BUHUKAIOTh MK TPOMaITHUHOM
Ta JEep>KaBHUM OpraHoM MpH: peadizailii mpaB (IMEHCIs, BCTYIN 10 HaBYaJbHUX
3aKJajiB, 3MiHA TIPI3BUINA); BUKOHAHHI OOOB'S3KIB (BIMCHKOBHII OOOB'SI30K,
peecTpaliisi 3a MICIIEM NPOXUBAHHS); TMOPYIICHHAX MpaB IpPoOMaJsiH (HE3aKOHHUMN
apellT, BiJIMOBa B MPUHOMI Ha poOOTY); MOPYLUIEHHI I'POMAJSIHUHOM MPAaBOBUX
000B'sI3KIB (MOPYIIEHHSI TPOMAJICHKOTO MOPSJIKY); MOAAHHI CKapr HAa HEIOJIKH B
poOOTI IepKaBHUX yCTAHOB [3].

Jlie3naTHICTh BapilOEThCS Cepel PI3HUX TPYI TPOMasH, 1 i1 3MicT Ta oOcsT
3aJIe’KaTh BiJI TAaKMX YMHHHUKIB, SIK BIK, CTaH 370POB’S Ta HAJEXKHICTh JO MEBHUX
comanbHuX Tpyn. Lle o3nawae, mo npaBa Ta 00OB’S3KH, SIKI MAalOTh TPOMAJISHHU,
MOXXYTh 1CTOTHO BIAPIZHATHUCS 3aJEXKHO BIJl 1X OCOOMCTHX XapaKTepUCTUK 1
COIIaJIbHOTO KOHTEKCTY.

Otxe, oOcAr aaMIHICTPATUBHOI J1€3MaTHOCTI TPOMaAsH YKpaiHU 3HAYHO
BapilOETHCSI B 3JIEKHOCTI BIJ PI3HUX TPyMN, TAaKUX SK IHBaJIIU, MEHCIOHEPH,
YYaCHUKU OOMOBHX JI1 TOIO, SIKI MAaIOTh P13H1 ITpaBa, 00OB'A3KM Ta MBI B cepl
nyOIIYHOTO aJAMIHICTpYBaHHSA. TakuM 4YMHOM, MpaBa Ta O0OB’S3KU MOXYTh OyTH
3araJIbHUMU JJIs BCIX TPOMaJsiH a00 crienu(piyHUMHU JJIsi TIeBHUX KaTeropii, 1o
BiJIoOpaXkae 3arajbHUN Ta CTCIliaJbHUM aIMIHICTPATUBHO-TIPABOBUI CTaTyC 0COOMU.
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VIOLATION OF CHILDREN’S RIGHTS IN WAR CONFLICTS

After World War 11, it was clear that horrors of the war should never be
allowed to occur again. It led to the adoption of historic act aimed at consolidating
peace in the world — the Universal Declaration of Human Rights (1948) [1]. The
Convention for the Protection of Human Rights and Fundamental Freedoms, known
as the European Convention on Human Rights (1950), was another important step
in the revolutionary process and millions of people all over the world may turn for
help and inspiration to this document. This Convention is the most widely ratified
human rights treaty in history. It has inspired governments to change laws and
policies and make investments so that more children finally get the health care and
nutrition they need to survive and develop, and there are stronger safeguards in place
to protect children from violence and exploitation. It has also enabled more children
to have their voices heard and participate in their societies. Article 2, ‘Right to life’
of the European Convention on Human Rights protects the right of every person to
their life and it states that «everyone’s right to life shall be protected by law. No one
shall be deprived of his life intentionally» [2].

In 1989, the United Nations Convention on the Rights of the Child was
adopted, and it has helped change children’s lives around the world. «War violates
everyone’s right to life including children as well as their right to be with family, the
right to health, the right to develop as a personality, and the right to be nurtured and
protected» [3].

Development in technology in the twenty-first century has led not only to
positive results but also has given enormous growth in modern weapons. Such an
introduction of armament undoubtedly leads to wars and armed conflicts, and
dramatical increase in the number of casualties. The number and proportion of
civilian casualties has leaped from 5 % at the beginning of the century, to 90 % at
the end of it. Approximately half of the victims of modern armed conflicts are
children. According to UNICEF, over one billion girls and boys live in countries or
territories affected by armed conflict, and around 300 million of them are under five
years old. Children living in conflict-affected countries are more likely to suffer from
poverty, undernutrition, poor health and lack of education [4, p. 20].
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Children’s protection in the times of conflict, in recent decades, occupies an
important place in the international community. There is a considerable body of
norms and standards, contained in international humanitarian and human rights law
that serve as a normative framework for protection of children in context of armed
conflict. The impact of armed conflict on children can be substantial and have long
lasting repercussions on their physical, emotional and mental well-being. In some
cases, warfare rages on and off throughout childhood, with girls and boys reaching
adulthood never having known peace in their homeland [5].

In times of conflict, all civilians, including children, enjoy equal protection
under international humanitarian law. In addition to it, because of their vulnerability
and developmental needs, children are entitled to certain special protection. Some of
the guarantees found in international instruments have become part of customary law.

The following legal documents provide a basis for children’s protection in
situations of armed conflict. They are the Convention on the Rights of the Child
(1989), the Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict (2000), the Geneva Convention (1949),
and the Protocols Additional to the Geneva Convention (1977), the Rome Statute of
the International Criminal Court (2002), and several adopted Security Council
resolutions.

The main idea in these documents is that children are not just objects who
belong to their parents, but they are individuals with their own rights. The
Convention went on to become the most widely ratified human rights treaty in
history and has helped transform children’s lives. Several adopted treaties,
protocols, and laws continue to increase, and they provide protection and respect for
children’s rights in times of conflict. However, effective implementation of
standards set out in these instruments remains a major challenge in many parts of
the world.

Despite the rules of international laws, the rights of millions of children
around the world continued to be violated. States have the primary responsibility to
put an end to this situation and national laws are an important part of legal structure
that aims at protecting children in conflict zones. In some cases, these laws may be
more protective than international ones, while in others, they provide a lower level
of protection.

Statistics on the vulnerabilities of children during an armed conflict should
not make one forget that children themselves are capable beings, which together
with their families and communities play an active role in their own protection. But
still not every child enjoys a full childhood. Leaders from government, business and
communities must fulfil their commitments and act for child rights and they must
commit to making sure every child has every right.

The Basic Law of Ukraine on the «Protection of Childhood» (2001) regulates
the situation with children in armed conflicts. According to Article 2 of this
document, a child affected by hostilities and armed conflicts is «a child who, as a
result of hostilities or armed conflict, was wounded, contused, mutilated, subjected
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to physical, sexual, or psychological violence, abducted or illegally taken outside
Ukraine, involved in military formations, or illegally detained, including in
captivity» [6]. The state is obliged to take all necessary measures to ensure the
protection of these children, their care and reunification with family members
(search for, release from captivity, return to Ukraine of children illegally taken
abroad).

In 2019, Ukraine joined the ‘Safe Schools Declaration’ aimed at protecting
children from death, injury, exploitation, and ensure the continuity of education, to
monitor attacks on educational facilities, protect them from attack, and restore them
in case of damage [7].

Children enjoy general protection under the Geneva Convention relative to
the Protection of Civilian Persons in Time of War and the Protocol Additional to the
Geneva Conventions of 1977, and Relative to the Protection of Victims of
International Armed Conflicts. These documents prohibit attacks on civilians and
the use of indiscriminate weapons.

The Russian war against Ukraine has been going on for almost 11 years. All
above-mentioned legal norms were violated by Russia during the shelling of many
cities and towns in Ukraine and provoked numerous casualties among children. Such
actions are qualified as war crimes and crimes against humanity.

Customary international humanitarian law, as well as the UN Convention on
the Rights of the Child, state that children are entitled to special respect and
protection during armed conflict. Certain prohibitions apply to the involvement of
children in armed conflict. These include prohibitions on recruiting children into the
armed forces and allowing children to participate in hostilities. These prohibitions
are contained in the 2000 Optional Protocol on the Involvement of Children in
Armed Conflict and the 1974 Declaration on the Protection of Women and Children
in Emergency and Armed Conflict.

However, all the norms of international law on the protection of children in
armed conflict do not prevent Russia from violating them but international criminal
liability of Russian top military and political leadership for serious violations of
international humanitarian law (war crimes), including crimes against children, as
well as criminal liability of every Russian serviceman who committed a war crime,
IS a matter of time.
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Bosogumup THUMODPEEB,
CTapIIAi BUKIAAa4y

Kadeapu BOrHEBOI T1ITOTOBKH
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

SABE3IIEYEHHA PIBHOCTI ITPAB OCIb B YMOBAX
BOEHHOI'O CTAHY: AKTYAJIbHI MIUTAHHS TPOTUIT
I'EHAEPHO-3YMOBJIEHUM 3AT'PO3AM,
MNOB’SI3AHUM 31 35POMHOIO AT'PECIEIO

PiBHOmpaBHiCTh 1 cranuid po3BuTOK B €Bpom 1 LlentpanbHiii A3ii
3HaXOJATHCS T 3arpo30I0 3aMIIICHHS YCTaHOBKaMH, B OCHOBI SIKMX JI€XKaTb
reHjiepHi 3a0000HM. Haciiiku MOKyTh BUSIBUTHUCS] OCOOJIMBO OOJTFOUUMH JIsT IITEH,
AK1 1 TaK HaJeXKaTh 10 HE3AXUIIEHUX TPYIL.

Y pUHKOBIN €KOHOMIII HOCIM poOOuYOi CHIIM MpPOAAE CBOIO MPAaI0 3a
BHHAropojay B paMKax Tpya0Boi yroau. Bzaemois poOoTonaBIis 1 mpaiiBHUKA, 110
peanizoByeThcsi B (OopMi TPYIOBOI YroJu B SKOCTI KIHIIEBOI METH, mepeadadae
OTPUMAaHHS BUTOJIM KOXKHOI 31 CTOpiH. IcHyBaHHS HeQOpMaIbHUX COIAIBHHUX 1
KyJIbTYPHUX YCTAHOBOK, IO CTBOPIOIOTH YMOBH [IJIi BUHUKHEHHS TPYIOBHX
Oap'epiB st OOMEXEHHS TPYIOBOI KOHKYPEHIIii, MPU3BOJAUTH JI0 MOSBH HA PUHKY
Iparli TAKOTO SIBUIIA, SIK «T€HJIEPHA EKCILTyaTaIlis.

['enaepHa ekcrutyarailis siBjis€ co00I0 KOMIUIEKC COIliadbHO-€KOHOMIYHHUX
BIJIHOCHH, 3aCHOBAaHUX Ha MPHUHIMIIAX TEHJEPHOI HEPIBHOCTI, IO JO3BOJISIOTH
YaCTHHY TPYAOBOTO pecypcy MpalliBHUKAa MPUBJIACHIOBATH Ha HECKOHOMIYHIN
OCHOBI Ha IIKOAY Koro iHTepecam. [Ipu npoMy mig HeUTpaIbHUM (GOPMYITIOBAHHIM
«TPUBJIACHEHHSI YaCTUHU TPYJIOBOTO PECYPCY» PO3YMIETHCS HEPIBHICTh B OIIIATI
npaili, IO BUSIBIISETHCA B pO3Mipax 3apo0ITHOT TUIATH YOJIOBIKIB 1 K1HOK [1].

ToOTO ’KIHKM Ta YOJOBIKM MOBUHHI KOPUCTYBATUCS OJHAKOBUM CYCHIIbHUM
CTaTyCcOM, MaTH OJIHAKOBlI YMOBHU I peajizallii BCiX MpaB JIIOJUHH, OJTHAKOBI
MOXJIUBOCTI POOUTH BHECOK Yy HAIIOHAIBHUA TOJITUYHUN, EKOHOMIYHUMA,
COIIIJIbHHUI PO3BUTOK Ta KOPUCTYBATHUCS HOTO pe3ybTaTaMHU.

Oco0:11MBO HEOOXI1AHO 3a3HAYMTH, 110 B YKpaiHl yyacTh JKIHOK y Ipolecax
NPUMHATTA YIPaBIIHCHKUX PIllIEHb € MiHIMaNbHOIO. L{e 00yMOBIIEHO ICHYIOUMMU B
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KpaiHi TeHJIEPHUMHU CTEPEOTUIIAMU PO APYTOPSIHICTH POJIL )KIHKUA B TPOMAJICHKO-
MOITUYHOMY JKHUTTI.

BianoBinHe cTaBieHHS 0 *KIHOK HEOAHAPAa30BO JAEMOHCTPYBAIM i HaWBHIILI
MOCAJIOBIIl B YKPAiHCHKOMY IMOJIITUKYMi. Marouu 0JTHAaKOBHM 3 YOJIOBIKAMHU PIBEHb
npodecioHaIbHOI MIATOTOBKH, JOCBIJ pOOOTH, KIHKHA 4aCTO 3MYIICH]I 3YIMUHITUCS
y IpoIieci Kap’ €pHOTO 3pOcTaHHs a00 Ha PiBHI BUKOHABIIIB, 200 B KPAIlOMY BUITAIKY
— Ha piBHI 3aCTYNMHUKIB KePIBHUKIB [3].

[ToctynanbHui pO3BUTOK CYCIIECTBA OOYMOBJICHHI OaratbMa (akTopamu,
OJTHUM 13 SIKHX € peaii3allisi MOTEHIialy KOKHOTO HOro 4ujieHa, PO3BUTOK HOTO
TyXOBHUX Ta (PI3MUYHUX MOXJIMBOCTEH. PIBHICTH IOEH — II€ OAHAKOBICTH iX
COLIIaTbHUX MOXJIMBOCTEH HE JHUIIEe Y KOPUCTYBaHHI CBOIMHM TpaBaMH, a 1 y
BUKOHAHHI CyCHUIbHUX 000B’s13KiB. [lepkaBa 3000B’si3aHa rapaHTyBaTH FEeHICPHY
PIBHICTBh 1 y CIMEHWHHUX IMpaBoBiIHOCHHAX. PoOOTOMaBII MOBUHHI 3a0e3medyBaTu
JKIHKaM 1 4OJIOBIKAM MOKJIMBICTh CYMIIIATU TPYAOBY JISUIbHICTH 13 CIMEHHUMU
000B’s13kamu [4].

[TomiTuka TreHaepHOI pIBHOCTI B YKpaiHi Xoda i mepeadavae CTBOPEHHS
CYCIJIbCTBA, B SIKOMY JKIHKH Ta YOJIOBIKM KOPUCTYIOTbCS PIBHUMHU MOXKJIMBOCTSIMH,
npaBaMH Ta 00OB'sI3KaMU B yciX cdepax >KUTTS, HACHpaB/ll BCe 1€ 3aJIUIIAIOTHCS
BIJIKDUTUMH TaKl MUTaHHSA, SIK AUCKPUMIHALIA KIHOK, a TAaKOX JUCKPHUMIHALIITHI
BiIHOCUHU Ta cpopmoBaHi B HII Ykpainu rennepni crepeotunu [3].

Hacamkinenp MOXHa 3pOOMTH BHCHOBOK, IO, HE3Ba)XalOUW Ha JOCHUTH
HIMPOKHI MAaCUB 3aKOHOJABUMX aKTIB y c(hepl 3a0e31eUeHHs IeHIepHOi PIBHOCTI, Ha
CyyacHOMY eTami po3BUTKY YKpaiHnu >xiHku B HII Hepiako cTaroTh kepTBamu
TeHJIEpHOT TUCKPUMIHAIIT, 30KpeMa IMCUXOJIOTIYHOIO 1 CEKCYyaJIbHOTO HACUJILCTBA, 1,
SK TIPaBUJIO0, MAIOTh O1IBIIT OOMEKECHHM JTOCTYN /10 BUKOHAHHS JCAKUX 3aBJIaHb Ta
mparieBiamTyBanns Ha ciyx0y B HIT [4].

Takum 4uHOM, CyCHUIBHI TOTJISIM T4 BUXOBAHHS, HAB'SI3aHI CTEPEOTUIIAMU
IIOJI0 Cerperaiii puHKy Ipail, He J03BOJISIOTH JKiHIN, sika Hece ciyxOy B HII
VYkpainu, peanizyBaTu cBiil 6aratuii moTeHIian. ['eHaepHi CTEpEOTUITH CTBOPIOIOTH
HEBUJIMMUIA, aJie peaibHO BIAYYTHUHN Oap'ep, sSIKMil 3aBakae KIHKAM peai3yBaTH
cebe, 00MeKye MOKIIMBICTh BUCIIOBIIFOBAHHS iX SIK OCOOMCTOCTI 1 MPU3BOAATH JI0
T€HJEPHOI JUCKPUMIHALIII.

30utbleHHsT KUTbKOCTI KiHOK B HIT YkpaiHu € HE3BOpPOTHMM MpOLIECOM 1
TEPMIHOBO NIOTPeOYe a/IeKBATHOI peaKilii 3 00Ky KaJ[pOBUX Ta MCUXOJIOTTYHUX CITYXkO.
CraHoBneHHs reHaepHoro naputery misuibHocTi HII Ykpainu motpeOye He mwiie
OKpEMOTro BUBYEHHS JOTPUMAaHHS T'€HJEPHOI PIBHOCTI, ajie i po3poOKH BIAMOBITHUX
3aXO0/IIB MONEPEIKEHHS MOPYILIEHHS IeHAEPHUX MPaB MPaLlIBHUKIB MOJIIL].

3 ypaxyBaHHSIM 0araTOrpaHHOCTI Ta CKJIQJIHOCTI TIPOOIEMH BUHUKAE TAKOXK
HEOOXITHICTh Yy TTPOBEICHHI CIEHIaIbHUX JTOCHTIKEHD Yy 11ii cdepi 13 3amydeHHIM
HE JIMILIEe HayKOBIIIB 3 HAYKOBUX Ta OCBITHIX ycTaHOB cucteMu MBC VYkpainu, a it
CTEIIaTICTIB 3 IHIIMX BIJIOMCTB, MPEJCTABHUKIB 3aI[IKaBJICHUX JEP>KaBHUX OPTaHiB
Ta rPOMAJICBKUX OpraHizailii, npaktuyaux npamiBHukiB HIT Ykpainu nis po3pooku
peKOMEeH 1Al 1040 IPOXOKEeHHS KiHKaMu ciyx0u B HII.
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JAmurpo TIHIH,

CTapUIMil BUKJIaga4 Kapeapu
TaKTHUKO-CIEI1aJIbHOI IIATOTOBKHU
JIHITPOBCBHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,

JIESIKI ACIIEKTH JOTPUMAHHSA KOHCTUTYIIMHUX ITPAB
YOJIOBIKIB B YMOBAX BOEHHOT'O CTAHY: OCOBJUBOCTI
INEPEBIPKM JOKYMEHTIB Y YOJIOBIKIB ITPAIIIBHUKAMUA
THK TA CII IPA CIIPUSHHI MOJINENMCHKUX

B ymoBax nii mpaBoBOro pekuMy BOEHHOTO CTaHY IMOCHIJIEHHS 00€31aTHOCTI
Ta 00OPOHO3/IATHOCTI JIEPKaBH MOCTAE OJHUM 3 HAMBAXJIUBIIIMX MUTAHb TPOTUIIT
30poiiHiil arpecii okymaHTa Ta OOpOTHOM 3 BOPOKMMH €JIEMEHTaMH BCEpPEIWHI
Hamoi aepxaBu. CTpUMaHHS 30BHIIIHBOIO Ta BHYTPIIIHBOIO HATHCKY B JEp>KaBl
YHEMOJIMBHUTH MOSBY MOMITHYHUX, EKOHOMIYHUX, COLIATbHUX KPU30BUX SIBUIIL.

VY nocmimxenni M. I1. BoliTiok 3a3Hauae, mo sikoro 0 He Oyna ocoba
M1TOTOBJIEHOI0, BCE OJJHO B JESKUX CUTYAIlIsIX HE YHUKHYTH KOHQIIKTY. KoHpmiKT
— CycHiIbHUN (DEHOMEH, BiJl SKOTO 3aJIEXKUTh MPOLIEC HOPMAIBHOTO JHOJCHKOIO
PO3BUTKY, 1 BBAXAEThCSI HEMUHYUYMM SBHUIIEM Ta OXOIUIIOE€ HaWpi3HOMAHITHIIII
chepu moacekoro OyTTs [1].

VY nepioa mpoBeaeHHS MOOUTI3aIMHUX 3aXO0/IB MIUPOKO PO3MOBCIOHKEHUM
SBUIIIEM TIOCTAJI0 HETaTUBHE BIIHOIIEHHS CYCIUIBCTBA O POOOTH MPAIliBHUKIB
TEPUTOPIATBLHUX IIEHTPIB KOMIUIEKTYBAaHHS Ta corlianbHol miaTpumku (mam — TIHK
ta CII). B nanomy acmnekTi BIAHOIIEHHS A0 MOJIIIl B LIJIOMY TaKOX HE CHpHUSE
MITHATTIO IMIJDKY Ta JOBIpU B CYCHUIbCTBI. Bkazani 0OCTaBUHM TPU3BOAATH /10
MOCTYTIOBOTO HAPOCTAHHS arpecii cepea HaceNeHHS 1, K MPaBWIO, MiABUIIICHHS
CIIPOTHBY CYCIUILCTBA B MOMEHT BHUKOHAHHS BIMCHKOBOCTYKOOBISIMU Ta
IPaBOOXOPOHIIMHU CBOIX 00OB’SI3KIB.
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CrorozieHH1 Mojli, SKI IIAPOKO PO3MOBCIOIKYIOThCS B [HTEepHET-Mepexi,
GbopMyIOTh y CYCHUIbCTBA HETATUBHE Ta BOPOXKE YSABJICHHS MPO ISUIbHICTD
[MOCaI0BUX OC10 i yac 3MIMCHEHHS MOOLTI3AI[IHHUX 3aXO/1B.

BignoBimno mo 4. 2 cr. 65 Konctutymii Ykpainm, «3axuct BiTumsnm,
HE3aJIEKHOCTI Ta TEPUTOPIATBLHOT LUTICHOCTI YKpaiHu, IIaHyBaHHS ii JAep:KaBHUX
CHUMBOJIIB € 00OB’S3KOM rpoMaisH Ykpainu. ['poMansHu BinOyBarOTh BIHCHKOBY
CITy’k0y BIJIITOBITHO JI0 3aKOHY» [2].

V meii e yac, BiAMOBIIHO 110 4. 2 ¢T. 32 3akony Ykpainu «IIpo Hamonansny
nomimito» [3], y mepiox mii BOEHHOro cTraHy Ta/abo mmijg dac MoOimizarii (KpiM
IIIJIOBO1) MOIIEHCHKUI Ma€e IIpaBO BUMAaraTd B 0COOM YOJIOBIYOI CTaTi BIKOM BiJ
18 no 60 pokiB mpen’sIBICHHS HEIO BiCHKOBO-OOJIKOBOTO JOKYMEHTa Pa3oM 3
JTIOKYMEHTOM, 1110 IIOCB1AIY€ 0CO0Y, Y CIIOCiO, SIKUM Ta€ MOXKJIMBICTD MOJIIIEHCEKOMY
MPOYUTATH Ta 3adiKCyBaTH JIaHi, [0 MICTSITHCS B JJOKyMEHTaX.

BpaxoByroun Bumoru ct. 32 mporo 3akoHy, BOAdaeTbCs, IO IMEpEBIpKa
JIOKYMEHTIB € TIPEBEHTUBHUM TMONIIEHCHKUM 3aX0J0M 1 He mnepeadaydae
3aCTOCYBaHHS  3aXO/iB  MOJileWcbkoro mpumycy. OpHak  HEBUKOHAHHS
IPOMAJITHUHOM 3aKOHHOI BUMOTU Y BHUIIAJIKy HAsSBHOCTI MiACTaB JJis MEPEBIPKU
JIOKYMEHTIB MOJKE€ TPH3BECTH 10 ecKamarii KOHQJIIKTY Ta, CBOEI YEprolo,
BIIMOBIHUX IOPUANYHMX HACTIKIB. BkazaHa oOcTaBuHAa 00YMOBITIOETHCS B IESIKUX
BUMAJKaxX MPUCYTHICTIO BiicbKkoBoCcTyk00B11B TLK Ta CII.

Tak, mig yac TEpPeTUHY OJOKIIOCTIB PO3MOBCIOHKEHOI0 MPAKTUKOI €
MPOBEJICHHS B1JIMOBIAHOT TPOIIEAYPH NMEPEBIPKU JOKYMEHTIB YOJIOBIKIB 32 00JIIKaMU
nosinii, ajne mpu nepedysanH1 BificbkkoBocyk00B1iB TIK Ta CIT oco6u yosoBiuoi
CTaTi CTBOPIOIOTH TIEPEIIKO/IH, a B ISIKUX BHUITAIKaX MPOTHUIIFO 3aKOHHUM BUMOTaM
MOJTIIIEUCHKUX.

Bonnouac HeoOximHO 3a3HauuTH, MmO Yy 3akoHi Ykpainum «llpo
HamionansHy mostiiiro» BIJICYTHsS HOpMa, sika 0 mepeadayasa Bpy4eHHS MOBICTKH
MpaliBHUKAMH TIOJIIIl; TIOBHOBAXXEHHS Ha BPYYEHHS TMOBICTKA MAarTh
npencrasauku TIHK ta CII, mpeacTaBHUKU CTPYKTYPHUX MIAPO3I1TiB pailOHHUX,
MICBKHUX Jep KaaMiHICTpalliil, MpeCTaBHUKH ITIAIPUEMCTB, YCTAaHOB, OpTraHi3arii
— Ha TepuTOpii MANPHEMCTB (YCTAHOB, OpraHi3ailiii) Ta B MICIIX BUKOHAHHS
npaiiBHUKamMu pooiT (000B’s3kiB) [4].

[ToTpiGHO 3ayBa)KWUTH, 0 TPUMYCOBO MOO1J1130BaHI YOJIOBIKA HE MAaTUMYTh
MOTHBAIlli 10 3axucTy BaThKIBIIMHM BiJi BOEHHOI arpecii oKymaHTa. Y JaHOMY
acreKkTi HeoOXI1THO 3a3HAYMTH JESKI JOCHIKCHHS KPUMIHOJOTIYHOTO MPOUIO
Jep)KaBHOTO 3pagHuka [5]. Pe3ynbratu gociipKeHHsT CyI0BUX pilreHb 3a ¢T. 111
KK Vkpainy, ix aHami3 Ta y3araJlbHeHHs JJal0OTh 3MOTY CKJIACTH KPUMIHOJIOTIYHUI
npodiib 0COOM 3JI0YUHII, SIKUW BYMHUB JiepxkaBHY 3pany. Lle gonoiku (82,9 %),
35-59 pokiB (63,4 %), npoxuBaroTh y MicTi (90,3 %), maroTs Butry ocBity (51,2 %),
nepskaBHi ciyx008i1i (51,2 %), onpyxeHni (56,1 %), He MatOTh HEMOBHOJITHIX JIITEH
Ha yrpumanHi (73,1 %), ae 6ynu cyaumi (95,1 %) Ta BUMHIIN 3I0YHH OJTHOOCIOHO
(73,1 %). Bkazana ctaTucTuka 3a3Hadae, 10 HeBMOTUBOBAHICTh 0COOU Ha 10T 6010
MOKE CTaTH YMHHUKOM Iepexory Ha Oik Bopora abo T0OpOBUIBHOI 37a4i B MOJIOH.
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Bonnouwac cnmig 3a3HauMTH, IO Taka MOJEIb KPUMIHOJOTIYHOTO IPOQiIIo
JIep>KaBHOTO 3pajHUKa XapaKTepHa JJI1 YKPAiHCHKUX 3JIOYMHIIIB 1 OUIBIIOI0 MIPOIO
MO>Ke OyTH 3aCTOCOBaHA B YKpaiHi.

JloxoauMoO BUCHOBKY, 110 OKPEM1 BUIAJKH CTBOPIOIOTH MPEUEACHTH, B SIKUX
OPUCYTHICTh MOJIIIi BHUKIMKAE HENPHUS3HE CTaBJICHHS, NPOBOKYE JIOJEH Ha
KOH(JIIKT IO BiJHOIIEHHIO JI0 ToJjineichkux [6]. JlocuTh 9acTo 3ycTpidaroTh
MOJIIEHChKI Il mpoOJjemMu mpu 3abe3nedeHHi MyOsiyHOi Oe3MeKu Ta TMOPSIIKY.
OpHak ropuIAYHA TPAMOTHICT Ta BIAMOBIIHA KBai(iKaIlis MOTIIEHCHKUX ITiT Yac
3MIMCHEHHS HUMHU BIJIAJIHAX TMMOBHOBAXCHH HE MOBHHHI CYNEPEYUTH BUMOTaM Ta
HOpPMaM 3aKOHOJ/JABCTBA. BUKIIMK CYCHJILHOTO XBWJIFOBAHHS B JKOJHOMY pa3i HE
cnpuatiMe  (OpMyBaHHIO  TMO3UTUBHOTO  IMIDKY — TOJILEHCHKOTO  Ta
BilicbKoBOCTykO0BIIsI. KBamidikamis Ta mnpodeciiiHa OpUIUYHA MM1ITOTOBKA
MOJIIIEUCHKUX € KIFOUOBHMMHU ISl TIPABUIILHOTO 3aCTOCYBaHHSI 3aKOHOJABCTBA Ta
3a0€e3Me4YeHHs MPABOIOPSIKY.

Hama kpaiHa 4iTKO BHU3HA4MJa CBiM €BpOINEHCHKUN BUOIp 1 Y HaJBaKKUX
yMOBax BIAKPUTOI BIMHH JOBOJUTH BIPHICTH €BPOIECHCHKUM IIIHHOCTSAM. Haria
Jiep’)kaBa  Ha  3aKOHOJABYOMY PIBHI  IMIUIEMEHTYE HOPMH  MIXHApOHOTO
3aKOHOJIAaBCTBA, BJOCKOHAJIIOE HAI[IOHAJIbHE 3aKOHOJABCTBO, € YaCTHUHOIO
€BPOIEUCHKOr0 CHIBPOOITHULITBA. 3MIHA OCHOBHOI (DYHKIII MPaBOOXOPOHHOT
CHUCTEMH 3 KapaJIbHOI Ha CEpBICHY MOBHMHHA OyTH 3a0€3IeueHa Ha PiBHI MiArOTOBKU
0e3mocepeTHbO MOMIICHCHKUX, K BAKOHYBATUMYTh BJIaHI ITOBHOBaXCHHS [7-8].
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JAmurpo TIHIH,

CTapIlMi BUKJIaay kadenpu
TAKTUKO-CIIEI1aJIbHOI ITATOTOBKH
JIHITTPOBCHKOTO JIEP>KaBHOTO
YHIBEPCUTETY BHYTPILIHIX CIPaB

Mapuna BOUTIOK,

BUKJIaJa4 Kadeapu Teopii Ta icTopii
JIEp>KaBH Ta MPaBa, KOHCTUTYIIHHOTO
npaBa Ta Mpas JIIOJIUHA
JIHITTPOBCHKOIO J€PKaBHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

OBME’KEHHS ITPABA TUTHHU HA CIIUVIKYBAHHA 3 BATBKOM,
SIKUU ITIEPEBYBA€ HA CJ1YKbI B 3BPOFII:I_I/IX CHJIAX YKPAIHU
TA'Y HAIIIOHAJIBHIU ITOJIIIII YKPAIHHN

3 moyaTKy HIMPOKOMACIITa0HOT BIMHM JepKaBU-arpecopa MpoTyu YKpaiHu
3HaYHa KUIBKICTh YKpPaiHCBKMX CIMEH ONWHWIACh Yy CHUTyallli, KOJU 3apaju
30epeKeHHST JKUTTA Ta 370pPOB’S CBOIX JdITEH BHUMYIIEHO BHiXalla y Oe3reyHi
perioHu, a JesKi il 3a KOpAOH. Y 11eH ke yac 40JIOB1Ua YaCTHHA HACEJICHHSI CTAJIU Ha
3aXUCT CYBEPEHITY Ta TEPUTOPIATBHOI LHUTICHOCTI Ta YKpaiHu.

[lepeOyBaHHs yKpaiHCHKHX XIHOK Ta iX JITEH 13 YOJOBIKAMH, K1 IPOXOIATh
cy0y y 36poitaux Cunax Ykpainu ta HarionaneHii mosimii, TpuBaaui 4ac Ha
BIJICTaH1 1CTOTHO BIUIMHYJIO Ha iXHI B3a€MOBIAHOIICHHS (KIHKM 3MIHUJIU CBOE
CTaBJICHHS JI0 YOJIOBIKIB, HE 0a)XalOTh MOBEPTATHUCS Ha3ad A0 YKpaiHu, Jie TpUBA€E
BiifHa). Y JaHOMY BUIAJKy BUHUKA€ KOHQIIKT CYyYaCHOCTI, KOJHU >KIHKH 4epe3
JIOBrOTPUBAJY BICHKOBY arpecito TpUBaJIMil 4ac mepeOyBaloTh OKPEMO BiJl CBOIX
YOJIOBIKIB Tl BIUTUBOM €BPOINEUCHKOi KylnbTypu. KOHQUIKT — cycniabHHA
dbeHomMeH, BiJ SIKOTO 3aJekKHUTh MPOIEC HOPMAJIBHOTO JIFOJCHKOTO PO3BHUTKY 1
BBXKAETHCSI HEMUHYYMM SIBUIEM Ta OXOIUTIOE HaWpi3HOMaHITHIM cdepu
JroJichKoro OyTTs [1].

[TpobGriemu cimeit, siIKi OMUHIIIUCS PO3’€IHAHUMH Yepe3 BiliHy Ta eMirpailio,
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MOXKYTh OyTH IOAATKOBO YCKJIQAHEH1 THM, 110 YOJIOBIKH Yepe3 MOoCTIHHE mepeOyBaHHs
Ha CITy’k01, po3/IiieH1 reorpadivyHo, mo30aBieHI MOKIMBOCTI aKTUBHO OpaTH y4acTh B
KUTTI CBO€T IUTUHU. Lle HeraTuBHO BILTMBAE HA HOPMAJIbHI B3a€MOBIIHOCHHHU OAaThKa
1 TUTHHU, a TAKOXK Ha iX 370pOB’s Ta Onaromonyydys. 3rajiaHi mpoOiIeMyd BUMAararoTh
CUCTEMHOT0 MIJIXOJy Ta CHUIBHUX 3YCHJIb 3 OOKYy YKpaiHChKOI BJajid, a TaKOX
TPOMaJICBKUX OpraHi3ailiii Ta ekcrepris [2, ¢. 170; 3, ¢. 124].

VY cydacHHX peaiisix B CBIIOMOCTI YKPaiHChKHX JKIHOK, SIK1 3a3HAIOTh BIUIUBY
BiJl MeJlia Ta €BPOMEUCHKOI KYIbTYpH, (POPMYETHCS BIICYTHICTh MOTPEOU y CBOIX
yosoBikax. Jlanmii (akT OJHO3HAYHO HE MOTHUBYE BIMCHKOBOCTYXOOBIIIB Ta
MIPABOOXOPOHIIIB HA 3aXKCT CBOET JIEPKaBHU 1] 4aC BUKOHAHHS CITY>KOOBO-00HOBUX
Ta OMEPaTHUBHO-CITYKOOBUX 3aBIaHb.

V¥ 3akoHOfaBCTBI YKpainu, 30kpeMa y cT. 11 3akony Ykpainu «IIpo oxopony
JTUTUHCTBa» (Hayi — 3akoH) [4] 3akpirieHo, 1m0 0aThKO 1 MaTh MalOTh PiBHI MpaBa
Ta 000B’SI3KM 100 CBOiX aAited. IIpeameToM OCHOBHOI TypOOTH Ta OCHOBHUM
000B’s13KOM 0aThKIB € 3a0€3MEUCHHS IHTEPECIB CBOET TUTHUHHU.

3riziHo 3 nojioxkeHHsMu cT. 141 CimeliHoro koziekcy Ykpainu (nani — Kojgexc)
[5], MaTu Ta 6aTbKO MarOTh OJHAKOBI IIpaBa i 0OOB’S3KM CTOCOBHO CBOET TUTHHH,
HaBITh y pa3l po3ipBaHHs NUIIO0Y Ta MPOXKUBAHHA OKpemo Bif Hei. e He BruBae
Ha o0cAr iXHIX MpaB Ta HE 3BUIBHSE BiJ BIAMOBIAATBLHOCTI MEpe TUTUHOO. 3T1THO
31 cT. 157 Kogekcy, nuTaHHsS BUXOBAHHS AUTHHHU BUPIIIYEThCA OaTbKaMU Pa3oM.
Sxmo oauH 13 0aTHKIB MPOXKUBAE OKPEMO BIJl AUTHHH, BIH 3000B’si3aHUN Opatu
y4acTh y il BAXOBAaHHI Ta Ma€ MPaBO Ha OCOOMCTE CIUIKYBaHHS 3 HEwo. baTbko un
MaTH, SKUI/AKa MPOXUBAE 3 JUTHHOIO, HE Ma€ TpaBa MEPelIKOIKaTh TOMY 3
0aTbKIB, XTO MPOKUBAE OKPEMO, CIUIKYBATHCS 3 JUTHUHOIO Ta OpaTu y4yacTh y ii
BUXOBAaHHI, SIKILO 1€ HE 3aBJa€ KON HOPMaJIbHOMY PO3BUTKY AUTHHHU.

Bianmosinno no cr. 153 Konekcy maru, 6aThko Ta AUTHHA MArOTh MIPaBO HA
Oe3MepeniKoIHe CIUIKYBaHHS MDK €000, KpiM BHUIIAJKIB, KOJH Take IPaBoO
oOMekeHe 3aKOHOM. Y IIbOMY AacIeKTi CyO’€KTHBHI oOpa3u >KIHOK BiJHOCHO
YOJIOBIKIB HE MAalOTh BIUIMBATH Ha CIIJIKYBaHHA OaTbka 31 CBOEIO JUTHUHOIO.
Po3noBcrokeHUM  SIBUIIIEM CTaB BHI3[ JKIHOK 3 JUTHHOK 3a KOpAOH. B
MOJANBIIIOMY KIHKH JMCTAHIIIHO TMOJAI0Th Ha PO3JIYYEHHS Ta ajJiMEHTH, TPH
[IOMY HAMararoThCsl CIIAILTIOKUTH 1M’ 0aThbKa B 04ax AUTHHU, 3MIHIOIOTh HOMEPU
TeneOHIB 3 METOI0 YHEMOXJIUBIICHHS CIIUIKYBaHHS 3 TUTUHOIO, HE MOBIJOMIISIOTH
0aThKa PO MICLIE3HAXOHKEHHS IMTUHU Ta i1 nepedyBaHHs Ha TepuTOpii YKpaiHu
Toio. Taka oOcTaBuHA TUCKPUMIHYE YOJIOBIKIB, 00 nepedyBatoyu Ha CiIyx 01, BOHU
4acTO HE MalOTh MOJKJIMBOCTI 3BEPHYTHCh IO CyAy a00 IHIIMX OpraHiB II0J0
3aXUCTYy CBOIX MPAB.

VY TakoMmy BHIIaJKy 3a YMOBU MOCTIMHOTO I[bKYBaHHS Ta JUCKpUMIHAI]
YOJIOBIKIB, SIKI 3A1MCHIOIOTH 3aXUCT YKpaiHu, X BHYTPIIIHS €MOIliifHA TapMOHis
Oyne mopyIeHa, 1o 3M0Ke B TTOIATBIIOMY MPU3BECTH IO CUTYAIliH, B IKMX TaKUH
MIPaBOOXOPOHEIs ab0 BIWCHKOBOCITYXOOBEIb HE MaTHMe Oa)kaHHS BUKOHYBATU
OoroBe 3aBaanHs [7]. IIpoTe BiliHa 3aKIHUUTHCS, )KUTTSA B CYCIIJIBCTBI MOCTYIIOBO
cTabum3yeTbes. BiAmoBiAHO KOXKHA yKpalHChKa JUTHHA Ma€ 3pOCTaTh Ta
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OTPUMYBATH HaJIEXKHY yBary BiJ 000X 0arTbkiB. | mpo muTaHHS PO OOMEKECHHS
npaBa CIIJIKYBaHHS 3 OaTbKOM, SKUW MPOXOAHUTH ciy’)kOy B 30poiiHux Cuiiax
VYkpainu un HarionansH1# nouminii, He Moke OyTH i MOBH, 32 BUHSITKOM OOMEXEHb,
nependadeHuX 3aKOHOJaBCTBOM.

TakuMm 9MHOM, B YKpaiHCHKOMY CYCITITLCTBI B YMOBaxX IPaBOBOTO PEKUMY
BOEHHOTO CTaHy NMUTaHHS O€3MiJICTABHOTO OOMEKEHHS MpaBa Ha CHUIKYBaHHS 13
0aTbKOM-3aXUCHUKOM TOTpeOye HaleKHOro BperymtoBaHHs. OCKIIbKHA CydYacHi
MeXaH13MH BIUIMBY Ha BKa3aHy IpoOJieMaTHKy He 3a0€3MeUyI0Th IOCTATHHOTO PIBHS
3aXUCTy NpaB OaThbka W HE CTBOPIOIOTH HAJIEKHUX YMOB Yy TICHXOJIOTITYHOMY
3a0e3MeUeHHI BiCHKOBOCTY>KOOBIIIB Ta TPAaBOOXOPOHIIIB.
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AnartoJiin HIUSAAH,

CTapIIuii BUKIaga4d Kadeapu
KPUMiHaJIbHO-TIPABOBUX IUCIHILIIH
JIHIIPOBCHKOTO 1€P>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

moA0 3AXHUCTY IIPAB I CBOBO/J OCOBMN, EBATPI/IMéHOi
3A BUMHEHHS 3J1I0YNHY, B YMOBAX JII B YKPAIHI
ITPABOBOI'O PEXXUMY BOEHHOI'O CTAHY

MeTor0 Te3 OMOBiJI € BUCBITICHHS MHUTAHHA PO 3a0€3MEeUeHHS 3aXHUCTY
ocobaM, 3aTpMMaHUX 3a BUYMHEHHS 3J0YMHY, B YMOBaxX [IIOUOTO Yy JeprkKaBi
MIPABOBOTO PEKUMY BOEHHOTO CTaHy.

3araJibHOBIZIOMO, 1[0 3aTpUMaHHS OCOOM € THUMYacOBUM 3amo01KHUM
3axoA0M. Takuil 3axiJ 3aCTOCOBYETHCA y 3aKOHOJABYO BU3HAUYCHHMX BUMAJKAX Ta
nopsanky. CyTHiCTh  3aTpuMaHHs, K  3a3HadeHo y  KpuminanbHOMY
npouecyanbHoMy Kojaekci Ykpainu (nani — KITK Ykpainu), monsrae B moMiiieHH1
0CcO0M Ha KOPOTKHI CTPOK y CIeIiaibHEe TPUMIIICHHS JIJIi TPUMAHHS 3aTPUMaHUX
(SIK IpaBUJIO, TAKUM € 130JIITOP TUMYACOBOTO TPUMAHHS).

3aTpuMaHHs, 3BaKalOYM HAa KOPOTKOYACHICTh, BOJHOYAC 3a CBOIM
XapaKTEepOM € OJHHUM 3 HaWOUIbII CYBOPHX 3amOODKHUX 3aXOJiB, OCKUIbKU
BKa3aHUU 3axij MOB’s3aHUN 3 OOMEKEHHSIM MpaBa 0coOU HA CBOOOY Ta OCOOUCTY
HEJIOTOPKAHHICTb.

JlrogrHa BBaXKAa€ThCS 3aTPUMAHOI0 3 TOTO YacCy/MOMEHTY, KOJH BOHA,
MIJKOPSIOYMCh Haka3dy abo * MUISXOM 3aCTOCYBaHHS 1O HEi CWIM, 3MyLIEHa
3UIMIIIATUCS TOPS 13 CIY>KO0BOIO 0C00010, YITOBHOBAYKEHOIO HA BUKOHAHHS TaKUX
IiH, y TpUMILIEHH], BU3BHAYEHOMY LI1€I0 0CO00I0.

3riguo 3 4. 1 cT. 208 KIIK Vkpainu Taka ynoBHOBakeHa CITy»K00Ba ocoba Mae
paBo 6€3 yXBaJlu CI1YOT0 CY/IJII/Cyay 3aTpUMAaTH 0CO0Y, IiI03pIOBaHy Y BUMHEHHI
3JI0YMHY, SKIIO 3a i ;ii/0e3misyIbHICTh  HAIllOHAJIBHUM  3aKOHOJIABCTBOM
nependayeHo Mipy MOKapaHHs y BHI1 T030aBJIEHHS BOJI, & CaMe Y TAKUX BUTAIKAX:

1) siko ocoOy 3acTany MmiJl 4ac BYMHEHHS 3JI0YMHY UM K 3aMaxy Ha Horo
BUMHEHHS; 2) SKIO OYEBUACIH (UM MOTEPIUTNI) 3pa3y K MICIs BUNHEHHS 3JI0YUHY
a00 CyKyYITHICTh OUEBUHUX O3HAK Ha O[5131, TUI1, MICIT MTO/1ii BKA3YIOTh HA TE, IO caMe
1151 0c00a TUTBKU-HO BUMHUIIA 37I0YMH; 3) SIKIIO HAsIBHI NEPEKOHIIUBI T1ICTaBU BBAXKATH,
0 MOXJIMBA BTe€Ya JJIsi YXWJICHHS BiJl KPUMIHAIBHOI BIAMOBIIAIBHOCTI OCOOH,
1103pIOBAaHOI Y CKOEHHI TSXKKOTO a00 OCOOJIMBO TSKKOTO KOPYIIIIHOIO 3JI0YUHY,
SIKUM 3aKOHOM BITHECEHO 710 TijciigHocTi HalioHanbHOro aHTUKOPYIIIIMHOTO OI0pO
VYkpainu (HABY); 4) sikiio HasiBHI OOIpyHTOBaHI MiJICTaBU BBAXKaTH, 1110 MOXKJIMBA
BTeua MM1JJ03PI0BAHOI Y BUMHEHHI 37I0YMHY OCOOU 3 METOIO YXHWIIEHHS B1J] KpUMIHAIBHOI
BIATIOBIIAIBHOCTI, SIKA MiJIO3PIOETHCS Y CKOEHHI 3JI0YMHY, MepeadaueHOro CTaTTIMU
255, 255-1, 255-2 KpumiHainbHOTO KOJIeKCy Ykpainu [1].

Cmin 3a3HauuTH, MO 0co0a, KOTpa 3aTpUMaHa 3a MiJ03pOI0 Yy BUYMHEHHI
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3JI0YMHY, HaO0yBa€ CTaTyCy IIiJIO3PIOBAHOTO 1 Ma€ MPAaBO/MOXKE KOPUCTYBATHUCS
MpoIeCyaIbHUMU MpaBaMu, niepeadoadeHumMu 4. 3 ¢t1. 42 ta iHmmmu crartamu KITK
VYkpainu, mpuaoMy siKk CaMOTYXKH, TakK 132 JOTIOMOT'OI0 3aXMCHUKA — CaM€ Y TaKU
crocid Moxke OyTH 3a0e3MeueHO HAJIEKHUN 3aXUCT MpaB Ta CBOOOJ IbOTO yYaCHHUKA
KPUMIHAJILHOTO MTPOBA/IKEHHSI.

HlupokomacintabHa arpecisi pociiicbkoi ¢enepaliii mpoTy HaIoi JepiKaBH,
posnouara 24.02.2022 poky, npu3Besna 10 BBEACHHSA B YKpaiHi MPABOBOTO PEXXKUMY
BOEHHOTO CTaHy. 3aKOHOJAaBYMMH HOPMaMH, BBEJEHUMH Ha Mepioj il BKa3aHOTO
MIPABOBOTO PEKUMY, 0OMEKEHO JIesIKi KOHCTUTYIIIHHI TipaBa 1 cBoOOo 11 roauHM. Taki
OOME)KEHHS YaCTKOBO TOPKHYIHCA 1 0OC10, 3aTpuMaHUX y BUMHEHHI 3704mHy. Lli
3MIHU BU3Ha4YeH1 came y 3akoHi Ykpainu Ne 2462-1X Bix 27 nunus 2022 poxy min
Ha3Bolo «lIpo BHeceHHs 3MiH 10 KpuMiHambHOro mnpounecyasbHOro KOAEKCY
VYKpaiHu 110710 YIOCKOHAJICHHSI OKPEMUX IOJIOKEHb JOCYAOBOIO PO3CiilyBaHHS B
YMOBaX BOEHHOTO CTaHy» [2].

Anani3 BHeceHHX 3MiH 1 JomnoBHeHb 0 unHHOro KIIK Vkpainu 3 mporo
MUTaHHA, BMIIIEHUX y CT. 615 BKa3aHOro KOJEKCYy, CBIIUUTH, IIO CYTHICTh IHX
0OMEKEHb 3BOJUTHCS 10 TOTO, 1110 32 YMOB J1I0YOT0 IPaBOBOIO PEXUMY BOEHHOIO
CTaHy  pO3IIMPWIMCA  MIACTaBM  3aTpUMaHHA  0cCi0,  sIKI  BYMHWIH
37I0YMH/O0TPYHTOBAHO Mi03PIOIOTHCA Y BYMHEHHI 3JI0YHMHY, YTOBHOBR)XEHWMH Ha
e CIIy>k00BUMH 0coOamu 0€3 yxBaju ciiayoro cyaai/cyny. Ilepenik Takux mijactas
Bu3HaueHui cT. 208 KIIK Ykpainu, npuuomy cy0’€KTOM 3aKOHO/IaBYO1 1HIL[IaTHBH —
BepxoBHoto Panoro VYkpaiHu BiH JONMOBHEHHMM W€ OJHIEID TIJACTaBOIO, IO
TOPKA€THCS OOTPYHTOBAHUX OOCTaBWH, II0 BUHUKIIU, Ta K1 BKa3yIOTh HA MOXKJIUBY
BTEUYy OCOOHM, MIJO3PIOBAHOI y BUMHEHHI 3J0YMHY, 3 METOI YXWIECHHS BIJ
KPUMIHAJILHOI BIATIOB1aJIbHOCTI.

30kpeMa, 3aKOHOJABEllb BH3HAYMB, 110 Y MHUPHHUH Yac YMOBHOBAa)KEHA
ciyk00Ba ocoba, CiiIUuil, TPOKYPOp HAMIISIOTHCS MPABOM 3IIMCHUTH OOIIYK
3aTpUMaHol 0COOM 3 OTPUMAHHSIM TpaBuWiI, nepeadadeHux 4. 7 ct. 223 1 ct. 236
KIIK (oOmuryk mOBUHEH 31MCHIOBATUCS B MPUCYTHOCTI HE MEHIIE JBOX MOHSATHX,
Mae Oyt 000B’si3KOBa Bijeodikcallis WOTo XOay 1 pe3yibTaTiB, a mpu OaxkaHH1
0co0wu, sika OOIIYKYEThCS, TaKa ciigda (PO3IIyKOBa) il MOXKE TaAKOX MPOBOJIUTUCS
e ¥ 3a y4acTio aJBOKaTa/3aXMCHUKA; Y pa3l 3asiBJIECHHS 0CO000 KJIOMOTAaHHS MPO
y4acTh aJBOKATa/3aXMCHUKA MPOBEIEHHS OOLIYKY HA TPU TOAWMHU BIAKIAAAETHCS 1
TUIBKH MICJIS IIBOTO OOIIYK MOKE 3/IIMCHIOBATUCS 33 YYaCTIO IIUX OCI0, SKIIO BOHU
npuOyIM y BKa3aHU CTPOK, a00 0e3 HUX, AKII0 BOHU HE PUOYIIH.

Bin ykazaHux iMIepaTHBHHUX TIOJOKEHbh B YMOBaX IPaBOBOTO PEXHUMY
BOEHHOT'O CTaHy BUILIEBKA3aH1 MOCa0B1 0COOM MOXKYTh BIICTYIaTH Ta MalOTh MPABO
JUSATH y TaKUH CHOCi0:

— Y BUNAJKY, KOJU 3aJly4CHHS MOHATUX € 00’ €KTUBHO HEMOXKJIMBUM a0o
OB’ S3aHO 3 MOTEHLIMHOIO 3arp0o3010 AJIsl iIXHBOTO JKUTTS YU 3/I0POB’sl, OOIIyK 0coOu
MIPOBOJUTHCA 0€3 3aTydeHHs TakuxX (TIPH IIbOMY X1J] 1 pe3yJIbTaTH MPOBEACHHS i€l
cmiauoi (po3ilryKoBoi) Jii 00OB’SI3KOBO (DIKCYIOTHCS JOCTYMHUMU TEXHIYHUMHU
3aco0amu uepe3 3/1MCHEHHS 0e3MepepBHOTO Bi1AC03aINCY);
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— TMPU BIJICYTHOCTI MOXJIMBOCTI 3aXHMCHHUKA 3 SBUTHUCh JUIsI y4acTi B
IIPOBEICHHI OOIIIYKY 0COOU CJIiYMi, YITOBHOBa)XKEHA CITYKOOBa 0c00a 4u MIPOKYpOp
3000B’s13aHI  BUKOPUCTATH TEXHIYHI 3aco0u  (Bigeo-, aymio3B’si3Ky) s
JTUCTAHITIHHOT Y4acTl 3aXUCHHUKA.

[Ile omHa BakMBa HOBAIllS 3aKOHOMAABISI TOPKAETHCS MMeEpekiagava (oro
y4acTi MpHU TEepeKiaji MOsSCHEHb, MOKa3aHb a00 JOKYMEHTIB IIiJI03PIOBAHOIO).
Cy0’€eKT 3aKOHO/IaBUO1 1HIIIATUBY BU3HAYUB, IO 32 TIEPIIOT MOMIIMBOCTI CIITUUH,
Ji3HaBa4, MPOKYpPOp B yMOBax il MPaBOBOTO PEKHMY BOEHHOTO CTaHy MOBWHHI
3a0e3MeynTH y4yacTh mepekiagada. [Ipu BiACYTHOCTI TakOi MOXKIIMBOCTI 3rajiaHi
BUIIE MTOCAJ0B1 0COOM MalOTh MPABO 3/1MCHIOBATH MEPEKIIa]] MOSICHEHb OCOOUCTO
(BKJIFOYHO ¥ TIOKa3aHb a00 JOKYMEHTIB), SIKIIO BOHH BOJIOIIOTH OJHIEIO 13 MOB,
SIKUMU BOJIOJIIE€ TT17J03PIOBAHUM.

[Ilono cTpoky 3aTpuMaHHsS 0COOU YIOBHOBAa)KEHOIO CIIY>K00BOIO 0CO000, TO
1 B I[bOMY TIJIaH1 Cy0’ €KT 3aKOHOTBOPUYOCTI 3/[1HCHUB [I€BHE KOPETYBAHHS MPUITHCIB,
SK1 CTOCYIOTBCSI CTPOKIB JJOCTABIICHHS 3aTPUMaHOI 0coOu 710 cyay (y pasi po3risay
KJIONOTAHHS PO OOpaHHS CTOCOBHO HET 3aO01KHOr0 3aX0/ay). 30KpeMa, SKIIO 3a
TaKUX YMOBAaX BIJICYTHS 00’ €KTHBHA MOKJIMBICThH JIOCTaBUTH 3aTPUMaHy 0COOYy 110
cyay (CJa4oro Ccyaji) MPOTArOM MIICTAECITH TOAUH 3 MOMEHTY 3aTPUMaHHS, TO 3
METOI0 3a0€3MeYEHHs TUCTAHIIMHOI YYacTl 3aTpUMaHOi 0COOM PO3IJISA]l KIOIMOTaHHS
PO OOpaHHs CTOCOBHO HET 3alO01KHOT0 3aX0AY 3A1MCHIOETHCA 13 BUKOPUCTAHHAM
JOCTYITHUX TEXHIYHHMX 3ac00IB BiJI€03B’A3Ky. Takox nepeadayeHo, 10 y BUMAJKY,
KOJIM 3aTpuMaHy oOcO0y HEMOXJIHUBO JOCTaBUTH 10 cyay (Claiag4oro cymaji),
IPOTATOM WIICTACCATH TOAWH 3 MOMEHTY 3aTPUMAaHHS JUISl PO3TISAY TaKOTO
KJIOTIOTaHHS a0o 3a0e3meunT 1i JAUCTAHIINHY Yy4YacTh MiJ dYac po3IIsiy
B1JITOBIJTHOTO KJIOIIOTAHHS, TO TaKa 0c00a HEraliHO 3BUIHLHAETHCS.

Takox Haragaemo, M0 YMOBH KPUMIHAJIBHOTO MPOBA/PKEHHS B MUPHUHN 4Yac
nependayaroTh MMCbMOBE MOBIOMIICHHS MPO Mi03pYy 3aTpUMaHiil 0co0i, sike Mae
OyTH Bpy4Y€HO il HE TI3HIIIE IBAIIATH YOTHPHOX TOJANH 3 MOMEHTY ii 3aTpUMaHHS.
Sx1o % 0co01 He BpYyYEHO MOBIIOMIICHHS IPO MiA03pY MICIS IBAUATH YOTUPHOX
TOJMH 3 MOMEHTY 3aTpUMaHHS, TO BOHA TiJUIsira€c HETraHOMY 3BUTHPHEHHIO.
BonHouac, siKIo BHIlEBKa3aHa MpolecyaibHa i 3A1MCHIOETHCS B yMOBax ii
MIPaBOBOT'O PEXXUMY BOEHHOI'O CTaHY 1 IPU LIbOMY ICHYIOTh 00’ €KTHUBHI OOCTaBUHH,
KOTP1 YHEMOXKJIUBJIIOIOTh BPYUYEHHsI 0C001 MMCHMOBOTO TTOBIIOMJICHHSI Y 3ralaHUMN
BHUIIE CTPOK, TO TAKUI CTPOK 3 IBAJIIATA YOTHPHOX FOJIMH MOKE OyTH IMPOJTOBKEHO
JI0 COPOKa BOCbMHU TOJIMH. Y pasi, KOJU BIACYTHS MOKJIUBICTb IOTPUMATHUCS I[bOTO
CTPOKY, TO Taka 0co0a MiAJIArae HeratHOMy 3BUJIbHEHHIO.

BaxmmBo Bkazarm 1 Ha Tou ¢akr, mo KIIK VYkpainu mnependauae mii
YIOBHOBAKEHUX OCI0 1 Ha BUTIAJI0K, KOJIM 3aTpUMaHa 0c00a MOTO/KYEThCS J1TaBaTH
MOKa3aHHS: TMpU IbOMY BOHA MOXE€ OyTH JONWTaHa SIK II03PIOBAaHUM.
3aK0HO/IaBEIIb, BPAXOBYIOUH YMOBH MPABOBOTO PEKUMY BOEHHOTO CTaHy, O3HAYMB
1 0COOTMBOCTI BUKOPUCTAHHS TIOKA3aHb M103PIOBAHOTO K JJOKA31B y Cy/ii. 30KpeMa,
BCTAHOBJICHO, 1[0 Y KPUMIHAJIBHOMY MPOBA/KEHHI, 110 31MCHIOEThCS B YMOBaxX
BOEHHOT'O CTaHy, MOKa3aHHS, OTPUMaHI MiJ 4ac JOMUTY IiJ03PIOBAHOTO, Y TOMY
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YUCJIl OJITHOYACHOTO JIONUTY JBOX YM OUIbIIIE BKE JAOMUTAHUX 0CI0, MOXYTh OyTH
BUKOPHCTAaHI K JOKa3W B CyJi BUKIIOUYHO Y TaKMX BUIAJKax: 1) SKIO B TAaKOMY
JIOTIUTI y4acTh OpaB 3aXMCHUK; 2) KOJIM Mepedir Ta pe3yJbTaTH MPOBEACHHS JOMUTY
GbikcyBagucs 3a JOTIOMOTOI0 IOCTYITHUX TEXHIYHUX 3ac001B Bifeodikcarrii.

OTxe, MICYMOBYIOYM BHUIICBUKIIAICHE, CIIiJ] 3a3HAYUTH, IO ITICJIS BBEICHHS
y Hammi aep)kaBi MPAaBOBOTO PEKUMY BOEHHOTO CTaHY CYO €KT 3aKOHOTBOPUYOCTI
3MyIIeHUH OyB BCTAHOBUTHU JIESKI OOMEKEHHS IpaB 1 cBOOOJI 0COOH, 3aTpUMaHOi 3a
BUMHEHHS 3JI0YMHY, TTOPIBHIHO 3 TUMH, K1 iU y MUpHUM yac. BonHoyac aHami3
BHECCHMX 3MiH Ta fonoBHEeHb 10 KIIK Ykpainu cBiguaTh, 110 iICHYOUl TapaHTii TpaB
1 cB0OOT 0COOH, 3aTPHMAHOI 32 BUNHEHHS 3JIOUHHY, B YM0o6ax Aii B YKpaiHi IIpaBOBOTO
PEKUMY BOCHHO20 CIMAHY 3a0e3neuyomsb HAOIUHUL 3aXUcm ii npago8o2o cmamycy.
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Oaexcanap IIYMEWMKO,

CTapIIvi BUKJIaa4y Kadeapu mcuxomorii
Ta negaroriku HaB4yanbHO-HaAyKOBOTO
IHCTUTYTY IpaBa Ta IHHOBAI[IITHOI OCBITH
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

OCOBJIMBOCTI JOTPUMAHHS ITPAB I CBOBO/]
3PLJIOI OCOBUCTOCTI B KOHTEKCTI
MMPAKTUYHOI IICUXOJIOTI'TI

[Tounnaroum 3 niepiony mics 3aBepiieHHs [lepmioi Ta JIpyroi cBITOBUX BiliH,
aKTHBI3allisl TYMaHICTUYHUX TEHJEHIINA CBITOBOI CIIBHOTH, MOJITUKIB, HAYKOBIIIB
31 cepu CyCHUIBHO-TIONITUYHUX HAyK CTaOUTHhHO CHPSMOBAaHI Ha BUPIIICHHS
npoOJeMu TOTPUMAHHS W NOCHTIKEHHS TpaB moauHu. [linkoM 3po3ymino, 1o
MOHATTS AOTPUMAHHS TpaB JIIOJWHUA TOCTIHHO TiepeOyBae B IUIOIMIMHI BUBYCHHS
ropucnpyaeHiii Ta ¢gigocodii mpaBa, B ToMy uucii 1 B YKpaiHi. ¥ paMkax ycix
ICHYIOUHUX TMPABOBUX KOHIIEMIIM BYEHI 1 MPAKTUKH 3aBXKIU BUSBISUIA >KBaBHUI
IHTEpeC 10 THMX YW IHIIMX aCMEKTIB JOTPUMaHHs mpaB JoauHu. [locunanHs Ha
npaBa JIIOAUHH, SIBHO a00 OMOCEepeAKOBAHO, ajie MPUCYTHI B OyAb-sAKil KOHUEMII]
MpaBa, PO3KPUBAIOTH iX 3MICT 1 MPAKTUYHI HACHIJIKH, SKI 1HOJI 3aJUIIAIOTHCS
3aByajlbOBaHUMM B MOOyJoBax Oulbll 3arajgbHOro xapakrtepy [1]. Ha mepumit
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MOTJIS/I, 3HAYHA YacTHHA Teopii mpaBa OyayeTbCcss Ha 0a30BIM KOHIICMIII IpaB
moauHu. Y ¢imocodii 1 meuxosorii — mpaBo OUIbIe MIANATA€E i KaTeropito
IMIIEpaTUBHO-aTPUOYTUBHUX TMCUXIYHUX IMEepekuBaHb ocobuctocti. [IpukinagHoro
IICUXOJIOTIEI0 TMPABO TPAKTYEThCS SK CHelnu(pigyHa CHUCTEMa COIIaJIbHUX 3B'S3KIB
yepe3 B3a€MHI MpaBa Ta 000B’sI3KH JTI0JIeH. Y 11JIOMY 111 B3a€EMHI ITpaBa Ta 000B'I3KU
NMOBUHHI OyTH 30ajJaHCOBAaHMMHU Ta CIPSIMOBAHMMU Ha 3a0€3MEUCHHs peanmi3arii
1HTEpECIB KOKHOTO y4acHUKa MPaBOBOi B3aeMOJii, TOOTO KOXKHOI ocoOucToCTI. 3
MO3UIIIT COLIaTbHOI MICUXOJIOTI1 SIK HayKH O1JIbIIIe BPaXOBY€ETHCS ICHYBaHHS MpaBa B
CUCTEMI CYCHITBHUX BITHOCHH, IO JIO3BOJISIE TOENHYBATH CBOOOAY OIHOTO 3i
cBO0O/IOI0 1HIIIOTO TaK, 00 KOKHA OCOOHUCTICTh Y PO3YMHHX MeEXaxX Maja CBOIO
1HAMBIAyanbHY cBOOOY [4, C. 254]. Ilpn npoMy iMIIepaTHBHA CKJIa0Ba "MpaBOBUX"
NEePEeKUBaHb Y KOKHOTO 1HAUBIIA PETJIaMEHTY€EThCSI BIACHUM HaOOpOM aTpuOyTiB,
a OO0OB’SI3KOBICTh JIOTPUMAaHHS MpaB 1 CBOOOJ IHIIMX JIIOJAEH 0O0yMOBIEHA
INPUTSITHEHHSIM JI0 BIANOBIIANBHOCTI B pa3i iX ITHOPYBAaHHS YW TMOPYLIEHHS. Y
MPAKTUYHINA TICUXOJIOTIi BUpIMIAJbHE 3HAYEHHS MalOTh MOTHUBU M 3a7]0BOJICHHS
noTped BJIaCHE 0OCOOMCTOCTI, a HE caMO COOO0K0 BUKOHAHHS BIAMOBITHUX 000B’SI3KIB
yepe3 3arpo3y IMoKapaHHd abo CYCHUIBHOTO OcCydy. Y MpakTUYHOMY IUIaHl B
NICUXOJIOTi OCHOBHA yBara 3aBX1u Oyje 30Cepe/keHa He Ha KaTeropii «Ipasa
JFOIMHWY, a Ha criienuivHii kaTeropii «mpasa ocobucTocTi» [5, €. 128]. 3okpema,
AKIIO TEPEeUTH 10 KOHKPETHUKH, IICHUXOJIOTIYHI IIpaBa OCOOMCTOCTI SICKPaBO
BUSIBJISIIOTHCS Y HACTYITHUX MTyHKTaX:

— 1HOH1 OYyTH TOTOBUM CTaBUTU ceO€ Ha TepIIe MiCle MpU B3aEMOAIl 3
1HIIIAMU JIIOAbBMU,

— TPOCHUTH TPO JIOTIOMOTY, B TOMY YHCII1 ¥ TIPO EMOIliHHY, B 1HIIINUX JIOCH;

— TPOTECTYBaTU MPOTHU HECIIPABEJIMBOTO TTOBOKEHHS 200 KPUTUKH;

— MaTH IpaBo Ha BJIACHY AYMKY Ta OCOOMCTICHI MEPEKOHAHHS;

— MaTu MpaBo POOUTH MOMUJIKH JIOTH, IOKH HE OyJ]ie 3HANAEHO BIIACHUI
IIUISIX JI0 BUPIIICHHS;

— MaTd MpaBO HE BTPYYATUCS Ta 3aJUIIATH JIIOASM BHUPINIYBAaTH BJIACHI
po0JIeMH caMuM;

— TOBOPHUTH «HI, ISIKYI0», «BUOAUTE, aje Hiy;

— TIpaBO HE 3BEPTATH yBary Ha IMOPaJd THUX, SKi OTOUYYIOTh, 1 KEpyBaTHUCS
CBOIMH BJIACHUMU TTOYYTTSIMU;

— MaTH npaBo NMoOyTH OJHOMY, HaBITh 32 YMOBH, SIKIIO 1HIII MParHyThb
BaIllO1 YBaru 4 BaIloro BTPyYaHHS;

— IIpaBO OPIEHTYBATHUCS Ha CBOI BJAcCHI MOYYTTs, HE3aJIEXKHO BiJl TOTO, YU
pPO3yMIIOTh Bac MPUCYTHI;

— 1paBo y OyJbp-sSKMil MOMEHT 4Yacy 3MIHIOBaTH CBOi pILIEHHS Ta 00upaTH
IHIINH croci0 mii;

— TIpaBO Ha 3MIHY MOMEPEaHIX TOMOBICHOCTEH, SIKi BaC HE BJIAIITOBYIOT;

— 1paBo He OyTu O6e3noranHuM Ha 100% mis 1HIIKX.

—  MIIKOPSATUCS AyMIl OLTBIIOCTI, CIIAYBAaTH 332 HATOBIIOM;
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— MaTH IOpaBO He JIOOUTH Ta HE TMOBAXKATH JIOAEH, sKI OaxarThb
CHPUYMHUTH BaM LIKOY;

— HE JEMOHCTPYBATH CHMIIATIIO THM JIFOJISIM, SIK1 BAM HETIPUEMHI;

— TIPaBO HE MEPEnpoITyBaTH B IHIIMX 32 T€, [0 BU € CAMHM CO00I0;

— IIPaBO HE BUCHAXXYBATH CBOI CHJIM 3apaJy IHTEPECIB CTOPOHHIX JIOEH;

— IIPaBO HE MOYYBATUCS BUHHUM 3a CBOI Oa)KaHHS;

— TIPaBO HE MUPUTHCH 3 paKkTOM nepeOyBaHHs B HE3pyUH1i a00 HEMPUEMHIH
JUTSI BAC CUTYAIIii;

— TIPaBO HE KEPTBYBATH CBOIM BHYTPIIIHIM CBITOM 3apaau Oyb-KOTO;

— TMpaBo He 30epiraTd CTOCYHKHM, SIKi CTaldM i1 Bac 0Opa3auBUMH abo
HENPUNHATHUMU;

— MpaBo He poOUTH OLIbIIE, HIXK BaM JI03BOJISIE€ Ball 4ac;

— IMpaBO HE BHUKOHYBATH WHIOCh, SIKIIO BU HACMpaBll HE 37aTHI, abo He
MOKETe 3pOOUTH;

— TPaBO HA HEIOTPUMAHHS HEPO3YMHHUX BUMOT 3 OOKY 1HIIHUX;

— T1paBO HE BiJJaBaTH Te, IO BaM HACIpaBIl HE XOYETbCS BiAJIaBaTH
KOMYCb;

— TMpaBO HE HECTHM Ha cOo0l TArap MPOBUHU I1HIIOrO ab0 NPOBHHY 32
HEIpaBUJIbHY MOBEIHKY 1HILO]1 JIFOJWHH;

— IIPaBO HE BIAMOBIISATHUCS BiJ BIACHOTO «SD» 3apasiy KOroch abo 40rock.

Toxx B KOHTEKCTI ICHXOJIOTIYHOI HAyKHM Hapasl MPOCTEXKYIOThCA IEBHI
BIJIMIHHOCTI BiJl ()1JTOCOPCHKOTO Ta CYTO FOPUIUYHOTO PO3YMIHHS U MPAKTUYHOTO
TIYMau€HHS TaKUX TMOHSTH SIK «IIpaBa JIOJUHIW» 1 «1IpaBa ocooucTocT». L{i HasBHI
BIIMIHHOCTI TMOTPeOYIOTh MOJAJBIINX CHUIBHUX JOCIIJHUUBKUX 3yCHIIb SIK
HAyKOBLIB-TICUXOJIOTIB, Tak 1 MpaBHUKIB, (uI0ocopiB, a TaKOK 3yCUJIb
MPEICTABHUKIB 1HIIUX CYCIMUIBHO-MIOMITHYHUX HaYK.
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Ankenaika BAPUYUYK,

acmipant kadenpu
aJIMiHICTPaTUBHOTO TpaBa Ta MPOoIEeCy
JIHITPOBCHKOTO JIEPKaBHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIPaB

JAEPKABHI CYB’€EKTHU 3AXUCTY IPAB JI'bT+ OCIb
B YKPAIHI: IHCTUTYHUIMHUU ACIIEKT

Benyuu moBy 1ipo 3a6e3neuenss npae 1 cBo6o JINBT+ cininsHoTH B YKpaiHi,
CJi/I BU3HATH 1€ BAXKJIUBUM E€JIEMEHTOM JE€MOKpaTHU4HOI AepxkaBu. [Ipudyomy B
YMOBax BOEHHOT'O CTaHy L€ 3aXHCT Ha0yBae OCOONMBOro 3HaueHHs. BoenHi nii
4acTO CYIPOBOJIKYIOTHCSI 3pOCTaHHSIM Ypas3JIMBOCTI Ta JUCKPUMIHAIII HAMOUIbII
HEe3axXUIIeHUX rpyn HaceneHHsa, 3okpema JII'BT+ oci6. [Ipuyomy 3axuct mnpas
KOXHOTO TPOMAJISHUHA € MOKa3HUKOM €(EKTHUBHOCTI SIK JEP>KaBHUX 1HCTUTYIIIH,
TakK 1 3pUJIOCTI CAMOTO CYCIUIbCTBA.

VY uijgomy, KOJau TOBOPUMO IPO JAepkKaBHUX CyO’ekTiB 3axucty npas JII'bT+,
MPOMOHYEMO 3YIUHUTHUCS Ha KIacuyHid Tpiaai: BepxoBuid Pami  Ykpainw,
[Ipe3unentoBi Ykpainu ta KaGinetri MinicTpiB Ykpainu.

BepxoBna Pana VYkpainu. Cnuparounch Ha 3akpilllIeHI CTaTTero 85
Konctutymii Ykpainu nopHoBaxeHHs BPY [1], MoxkHa cTBepKyBaTu, 110 e
OpraH € OpraHoM 3arajlbHOi KOMIIETEHIl, 10 OOYMOBJIEHO HE TUIbKH Il
KOHCTUTYIIHHO 3aKpIIJIEHUM MPABOBUM CTATyCOM, a W IIMPOTOIO HAIpPsMIB il
nisbHOCTI. Baroma poib y ¢oopMyBaHHI JiepKaBHOT MOJIITUKH IIOA0 MPpaB 1 CBOOOT
JIT'BT+ croinpHOTH HanexuTh Komitery BPY 3 nurans npaB moauHu, aeoKynarii
Ta peiHTerpaiii THUMYacoOBO OKYIMOBAHMX TEPUTOPIA YKpaiHu, HaIllOHAIBHHUX
MEHIIIMH 1 MDKHAIlIOHAJIBHUX BIJTHOCHH. Xo04a Oe3rocepeHb0 TaKUi HampsM He
BUOKPEMITIOEThCA, OKpeMi acriekTu 3adesneuenns npaB JIIBT+ ocib, nHacammepen
CTOCOBHO iX HEIUCKPHUMIHAIIT, MOKHA MPOCIIIIKYBATH.

He meHm BaxJMBO BKa3aTH Ha AISUIbHICTH YHoBHOBaxkeHoro BPY 3 mpas
moauan (mam — YnoBHoBaxeHui). 3okpema, cr. 101 Konctutyuii Ykpainu
3aKpIMJIEHO, 10 MAPIAMEHTCHKHM KOHTPOJIb 3a JOJEp’KaHHSAM KOHCTHUTYIIHHX
npaB 1 cBOOO/I JIFOAMHM 1 TPOMAJITHUHA 3/1HCHIOE Y TIOBHOBaxkeHU BepxoBHOi Paau
VYKpainu 3 mpaB JIFOAUHY, a 4. 3 CT. 55 BH3HA4Ya€ MPAaBO KOXKHOTO 3BEPTATHUCS O
HBOTO 32 3aXHUCTOM CBOIX Mpas [1].

Jlo TO3WUTHUBHUX 3axOMdiB, IO peai3yloThCsl YTOBHOBAXEHUM, BapTO
BITHECTH  TPABOTMPOCBITHUIIBKY  (QyHKIO. [IpuMmipom, 1€  cTOCyeThCs
iH(dopMariitHo1 miaTpuMKku MixkHapoaHOTO AHS NPOTH Il ToMO(d006ii, TpaHcdobii Ta
0100611, axuil Big3HA4YaeThCs MOpiYHO 17 TpaBHs [2]. 3 1HIIOTO OOKY, MOXHA
BKa3aTH PO HECUCTeMHe BHCBITIEHHS mpodsem JII'BT+ coinbHOTH y 3BITHHX
JOKyMeHTax YmnoBHOBaxkeHOro. Hampukiiaz, 1ie cTocyeThesi BIICYTHOCTI yBaru A0
npaB JII'BT+ ociO, nonpu ouyeBuaHI (HakTH ix nmopyuieHs, y CremnianbHii J0MOBIAl
YnoBHoBaxeHoro «IIpo cran crpaB 11010 HEJOMYLIEHHS B YKpaiHi KaTyBaHb Ta
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IHITUX JKOPCTOKHMX, HEMIOJCHKUX a00 TaKWX, IO NMPUHWKYIOTh T1JIHICTh, BHUJIIB
MOBOJPKEHHS Ta mnokapaHHs B 2023 poli», NIATOTOBJICHIM HAa BUKOHAHHS BUMOT
ctarTi 19-1 3akony Ykpainu «lIpo YnoBHoBaxxenoro Bepxosnoi Pagu Ykpainu 3
npaB JIOAUHW» Ta cTaTTl 23 DakyiabTaTUBHOTO MpoTokoiy 10 KoHBeHIi nmpoTu
KaTyBaHb Ta IHIINX )KOPCTOKHX, HEMOJICHKUX a00 TaKHUX, 0 MPUHUKYIOTh T'IHICTb,
BUJIIB TIOBODKCHHS Ta TIoKapaHHs [3].

Tumuacosi cnigui komicii BPY Takox € BaxxTuBUMU Cy0’€KTaMU Y KOHTEKCTI
nociimkenns. Bizbmemo m0 yBaru 4. 1 cr. 1 3akony Ykpainu «IIpo Tumyacosi
cmiaui Komicii 1 TUMYacoBi crienianbHi kKoMicii BepxoBuoi Pamu Ykpainn» Bin
19.12.2019 Ne 400-IX [4]. Tyt mpencraBnsie iHTepec AisUIbHICTH THMYacoBOi
ciiggoi komicii BPY 3 nmutans po3cnigyBanHs (pakTiB CEKCyalTbHOTO HACHUIILCTBA,
BUMHEHHUX BHACIIJIOK 30poitHoi arpecii Pociiicbkoi Denepariii mpotu YKpainu, Ky
OyJ10 cTBOpEHO BiANOBIHO 10 mocTanoBd BPY Bix 20.09.2022 Ne 2602-1X [5].

[Ipesunent Ykpainu gk cy0’ekt 3axucty npas JIIBT+ oci6 B Ykpaini. 3a
ct. 102 Koncturymii Ykpainu, Ilpe3uneHt YkpaiHu € TapaHTOM Jep:KaBHOTO
CYBEpPEHITETY, TEPHUTOpIaldbHOI IUIICHOCTI YKpaiHu, aojep:kaHHd KoHCTUTYyIii
VYkpainu, npaB 1 cBoOOJ JIOAMHM 1 rpomajsHuHa [1]. 3HaYHMI BIUIMB Mae
[Ipesunent Ykpainu Ha (GopmyBaHHS JIE€pKaBHOI TMOJITHKA Yy cdepl OXOpOHU
3I0pOB’Sl B 4YacTHHI 3aKOHOTBOpeHHA. Hampukian, y 2015 poui Ilpesunentom
VYkpainu Oyno nianvcano 3akoH YKpaiHu, SKUi 3a00pOHsIE€ TUCKPUMIHALIIO Y cdepl
mparll 3a 03HAKOI0 CEKCyaJIbHOT OpI€HTAllll Ta TeHAEPHOI 1IEHTUYHOCTI [6]. Takum
yuHOM, lIpe3uyieHT VYkpaiHM HaJIUIEHUM BIAJHUMH TOBHOBAXEHHSIMH MO0
rapaHTyBaHHs IpaB 1 CBOOOJ JIOAMHU 1 TpOMajsiHUHA B YKpaiHi, aje BiJHOCHO
3axucty npaB JII'BT+ chnimpHOTM B VYKpaiHi NpeBalioe JeKJIapaTUBHUN, a He
3MICTOBHMII KOMITIOHEHT peasii3allii BIAMOBIIHUX MOBHOBaXeHb [IpesuneHtom
VYkpainu. bunbmricts npo6nem JITBT+ cninbHOTH HE 3HAXOMUTH BHPINICHHS Y
«peanpHi» miaTpuMili 3 00Ky 1HCTUTYTY [Ipe3unenTta Ykpainu.

Kab6inet MinictpiB Ykpainu sik cy0’ekxt 3axucty npaB JI'BT+ oci6 B Ykpaini.
BignoBimno no Konctutyrii YkpaiHu BHUIIMM OpraHoOM BHKOHABYOi BJIagud B
VYkpaini € Ka6inet MinictpiB Ykpainu (nani — KMY), aaminicTpaTUBHO-TIPaBOBHIA
cratyc sikoro BuzHadueHuid Konctutymieto Ykpainu. Tak, BignmoBigHo g0 cr. 116
Konctutynii Ykpainu, 1o noBHoBaxxeHbh KMY BijlHECEHO 30KpeMa: BKUTTS 3aXO0/1B
11010 3a0€3Me4eHHsI [TPaB 1 CBOOO 1 JIFDAUHU 1 TPOMAITHUHA; PO3POOKa 1 3A11ICHEHHS
3arajbHOJICPKABHUX TIpOrpaM, 30KpeMa, COIlaJbHOTO PO3BUTKY YKpaiHW;
YTBOPEHHSI, peopraHizailis Ta JIKBIJallsd BIAMNOBIAHO 10 3aKOHY MIHICTEPCTB Ta
IHIIUX [IEHTPaJIbHUX OpraHiB BUKOHABYOI BIaJAM Ta 31IMCHEHHS 1HIINUX 3aXO0/I1B, 110
MOXYTh OYTH CIIPSIMOBAHI Ha peajizallito NoJiTUKK y chepl 0OXOpOoHH 310poB’s [1].

Ha mopiunomy Jliano3i 3 mpaB moauHu Mix YKpainoro Ta €C, mpoBeIeHOMY
26.04.2024, €C pexomenayBaB YKpaiHi yXBaJIUTH 3aKOHO/IaBCTBO, CIPSIMOBaHE Ha
O60poThOy 31 3MIOYMHAMH HAa TPYHTI HEHABUCTI Ta 3a0e3MeueHHs PIBHOCTI TpaB
JII'BT+ cniabHOTH Ta 3MIMCHUATH MOJAIBIN KPOKH IS IPUBEASHHS 3aKOHO/IaBCTBA
1 momTHuky y BignoBigHicTh 70 Konseniii OOH mpo mpaBa oci6 3 iHBaJigHICTIO.
VYkpainy 3aKiIuKaaIu TpoJOBKUTH PePOPMYBaHHS CUCTEMH 3aXUCTY JIITEH 3 METOIO
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IIPUBEJICHHS 11 y BIMOBIIHICTH A0 3akoHoaaBcTBa €C [7].

TakuM 4YUHOM, TIONPH BIJICYTHICTh CIICHIAII30BAHOT0 Cy0’€KTa 13 3aXHUCTYy
npaB JII'BT+ oci6 B YkpaiHi, BiMOBIAHI NUTaHHS OUTbII 200 MEHII e(PEeKTUBHO
BUpIIIYIOThCS Ha piBHI BepxoBHoi Pamm VYkpainum, Ilpesunenta VYkpainu Ta
Kabinery MinictpiB VYkpainu. BogHouac BapTro BuU3HATH TOM (Qakrt, 110
3aMpoBaKEHHS CIEIiali30BaHOTO 1HCTUTYTY IIOJ0 3aXUCTY IMpaB 1 cBOOO Takoi

KaTeropii TpoMajsiH YKpaiHH MOXKE CIPHUSATH OiIbll e(deKTUBHIM MpOTUAIl iXHI
JUCKPUMIHALII].
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BikTop E®IMEHKO,

acnipaHT kadeapu

IPUBATHOTO Ta MyOIIYHOIO MpaBa
KuiBchkoro HaiioHaabHOTO
YHIBEPCUTETY TEXHOJIOT1H Ta JU3aiiHy

HPEACTABHHUIITBO SIK BU3HAYAJBHUA BU/J]
ITPABOBOI 1OMOI'M AJIBOKATA

Koxen Mae mpaBo Ha mnpodeciiiHy NpaBHUYY JOMOMOrY. Y BHIaJKax,

nepeaoayeHuX 3aKOHOM, 1151 JOTIOMOTa HaJlaeThesi 0e3011aTHO. KoXKeH € BUIbHUM Y
BUOOP1 3aXHUCHHUKA CBOiX mpas [1, cT. 59].
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[Ipodeciitna mpaBHHUYA JOMOMOTa € Pe3yIbTaTOM B3a€EMOJII MK KIIIEHTOM
(mepeBaxkHo (p13MUHOIO 0c00010) Ta aiBokaToM. [loTpeda B Takiit 101MOMO31 BUHHKAE
BHACIIJIOK Je(IINUTY IOPUIUIHUX 3HAHb Ta HABUYOK Yy KIIIEHTA, a TAKOX HAsIBHOCTI
Oap’epiB, K1 YHEMOXKIUBIIIOIOTh CAaMOCTIHHUN 3aXHCT Horo mpas [2, ¢. 114].

JleTanbHe JOCHIKEHHSI PI3HUX TEOPETUYHUX TMIIXOJIB J0 BU3HAYCHHS
MIEPEITiKy BHUIB MPABOBOi TOTIOMOTH aJBOKaTa MO3BOJISE 3pOOWTH OTHO3ZHAYHUI
BHCHOBOK II[0JI0 BU3HAYAIILHOT POJIi «IIPEACTABHUIITBAY.

AHami3yroun 4YWHHE 3aKOHOJABCTBO, a caMme MNpOQIIbHUNA 3aKOH TMPO
a/IBOKaTypy, MO>KHA BUJUIMTH TPU OCHOBHI PI3HOBU/IM MIPEICTABHUIITBA, SIKI MAIOTh
cBOi crienu(ivH1 XapaKTEPUCTUKH Ta OCOOTUBOCTI HaJJaHHSI, a caMe:

— TIPEACTaBHUIITBO IHTEPECIB MOTEPIIIOTO MM Yac PO3MIAIY CIPaBH PO
aJIMIHICTpaTUBHE MPABOMOPYIICHHS, IPaB 1 000B’SI3KIB MOTEPHIIOr0, IUBIILHOTO
MO3MBayYa, IIUBUILHOTO BIJIIOBIIauya y KpUMIHAIBHOMY MPOBA/KCHHI;

— TPEACTaBHUIITBO 1HTEPECIB (PI3MYHUX 1 IOPUAUYHUX OCI0 y cyaax Mij Jac
3IICHEHHSI UBUIBHOTO, TOCIIOAAPCHKOr0, aAMIHICTPATUBHOTO Ta KOHCTUTYI[IHHOTO
CYJIOYMHCTBAa, a TaKOX B IHIIUX JEpKaBHUX oOpraHax, nepen (QI3UYHUMHU Ta
IOpUJIMYHUMH 0CO0aMU;

— TMPEACTAaBHUUTBO IHTEpECIB (I3UYHMX 1 IOPUIMYHUX OCIO, JepriKaBH,
OpraHiB Jiep>KaBHOI1 BJaJHM, OpPraHiB MICIIEBOTO CaMOBpPSIyBaHHS B 1HO3EMHHX,
MDKHApOJIHUX CYJOBHX OpraHax, SIKIIO 1HIIIE HE BCTAHOBJIEHO 3aKOHO/JABCTBOM
1HO3EMHHUX JIep>KaB, CTATYyTHUMH JOKYMEHTaMHU MI>KHAPOJIHUX CyJIOBHX OPTaHiB Ta
IHIIUX MIDKHAPOJHUX OpraHizaiiii adbo MIKHApPOJHMMH JIOTOBOPAMH, 3rojila Ha
000B’3KOBICTh IKUX HagaHa BepxoBHoro Pamoro Ykpainu [3, m. 5-7 4. 1. cT. 19].

Y HayKoBO-TCOPETUYHHUX JOCTIDKCHHSX TMPEACTAaBHUIITBO € JETadbHO
BUBYCHHUM TOHSATTSIM. 3aBJISKH I[bOMY II€ TIOHATTSI OTPUMAJIO MMUPOKE TIIyMadeHHSI.
OCHOBHI ITOTJISAIA Ta BACHOBKY HAYKOBIIIB MOHA 3BECTH JI0 KIJTBKOX KITFOYOBHX TE3.

30kpema, mpolecyalbHe NPEACTABHUIITBO, 3a aHAJIOTIEI0 3 JOTOBOPOM
JOPYYCHHS, YKIQJACHHUM MDK 3alliKaBJICHUMH CTOPOHAMH, BU3HAYAETHCA SIK
MIPaBOBITHOCHHH, 32 SIKUX OJIHA 0c00a (ITpeICTaBHUK) BUKOHYE B Cy/I1 TPOLIECYyalbH1
i Bi IMEHI Ta B iHTepecax iH1oi ocoou (nosiputens) [4, c.73].

binbm Toune QopMyIitoBaHHS 3alpONOHOBAHE 1HIIMM JOCTIIHUKOM, SKHMA
ONMKCYE TpolieCyalbHE MPEICTABHUIITBO B aJMIHICTPATUBHOMY CYJAOYMHCTBI SIK
JUSTBHICTD TIPEICTaBHUKA B MEXaX HaJaHUX HOMY IMOBHOBaXKEHb, CIIPSIMOBaHY Ha
3aXHUCT TpaB, CBOOO/] Ta IHTEPECIB 0COOU, SKY BiH MPECTABIIAE, y cepi myOaiuHO-
IpaBOBHX BigHOCHH [5, ¢.119].

Cepen 1HIIMX MO3UINN BHPI3HIAETHCS OIS, SKUH PO3TIAIae agBoKaTa sSK
0coONuBY 1 YHiIKalbHY (Pirypy y cdepi HagaHHS MPaBOBOI JOMOMOTH, 30KpeMa il y
MpoIeCyaTbHOMY TIPEACTaBHUITRBI. [[pUXUIBHUKH 11i€1 TOUKH 30py CTBEPIKYIOTb,
10 JisIbHICTh 1HIMX (HaxiBI[iB a00 MOCAJOBUX OCI0 HE MOXe OyTH TMOBHICTIO
MIPUPIBHSIHA IO HAJaHHS MMPABOBOI JOTIOMOTH, @ HATOMICTh IIOBHHHA PO3TIISAATUCS
AK «KBazicyjoBa jgomomora» [6, c.143]. Taka iHTeprperariss 0a3yeTbcsl Ha
0COOJIMBOMY CTaTycCl aJJBOKaTa B IPaBOBid cucTeMl YKpaiHu, BUCOKUX MPOQPECIHHUX
CTaHJapTax MOro MisJIbHOCTI Ta CHELialli30BaHii MiATrOTOBIN, W0 TNEpeaye
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OTPMMAaHHIO CTaTycy ajaBokaTa. [Ipu mpomy ciii 3ayBa)KuTH, IO TaKUW MMiAX1T
3HAYHO 3BYXKY€ KOJO Cy0'€KTIB, YIIOBHOBAKEHUX Ha HAJIAaHHS MPaBOBOI JIOMIOMOTH
3arajoMm Ta MpeACTaBHUIITBA 30KpeMa.

VY npaBoBoMy moJii YKpaiHU NMUTaHHS MOHOIOJNIT aJBOKaTypu Ha HaJaHHS
PaBOBOi JIOTIOMOTH B CYJOBOMY IIPEACTaBHMIITBI BX€ BHUpIIIEHO B OiK 1l
BUKJTIOYCHHS. 3a WX 0OCTaBWH B HAYKOBOMY CEPEIOBHIIl € OUEBUIHOIO TCHCHITIS
710 HEOOTPYHTOBAHOTO 3BYKEHHSI «IIPEACTaBHUIITBA» BUKIIOUHO J0 OJHOTO 3 HOTO
BU/IIB, a CaMe CYJIOBOTO MPEACTaBHUIITBA. TaKWii MiIX11 € 3ryOHUM ISl KOHTEKCTY
MOHSTTS, OCKUIBKM BIH HE BpaXxOBY€ BEJIMKHI MAacHWB MPAaBOBIIHOCHH, IO
BUHUKAIOTh Y pa3i, KOJHM KJIIEHT MOTpeOye MpeICTaBHUIITBA CBOIX MPaB 1 3aKOHHHUX
1HTEepeciB y mo3acynoBii cdepi. Take mpeICcTaBHUIITBO HE MEHIII aKTyallbHE 1 MOXKeE
CTOCYBAaTHCh B3a€EMOJIi 3 JIep)KaBHUMHU OpraHaMu, OpraHaMH MiCIIEBOTO
CaMOBPSIYBaHHS, a TAKOX 3 MIANMPUEMCTBAMHU, OPTaHI3allIIMHU Ta YCTAHOBAMH BCIX
(dbopM BIIACHOCTI Ta Trajgy3eBOi MPUHAIECKHOCTI.

OxpeMa, HEJOCTaTHBO JOCHIPKEHA Ha ChOroJHi  cdepa peamizanii
103aCyZ0OBOrO IMpPEJICTaBHUITBA, — II€ MPEACTaBHULTBO aJIBOKATOM IHTEPECIB
¢b13u4HUX 0C10 B TOJII TaK 3BAHOTO «BIMCHKOBOTO MpaBay, a came 1010 BUPIIICHHS
NUTaHb, SK1 JIexaTh B chepl perynoBanHs 3akoHy Ykpainu «lIpo mobimizamiiny
MIJITOTOBKY Ta MOO1TI3aI[iI0».

[TlincymoByroun, Ciig  3ayBaXUTH, 1[0 HOPMATHBHE BHU3HAYCHHS
MPEICTAaBHUIITBA, SIK BHUIY MPABOBOI JOMOMOIHM agBOKaTa, TaK 1 HOro HAyKOBUH
PO3BUTOK, MPSIMYE 10 KOHIIEHTPAIIil Ha Cy10BO-TpoliecyalbHii popMi. [lpu nipomy,
Ha Hally IyMKY, CJIiJ aKIeHTyBaTH yBary Ha JBOX BHIaX MpPEICTAaBHUIITBA, SIKi
BUIUIMBAIOTH 3 BHUINEHABEACHUX HOPM MPO(DITBLHOTO 3aKOHY, a TaKOXK 3 HAYKOBUX
JIOCIIIKEHD:

— CylOB€ — B KOHCTUTYIIHHOMY, UHUBUIBHOMY, aJMIHICTpPAaTUBHOMY,
KPUMIHAJILHOMY CYJIOYMHCTBI, TPETEHCHKUX CyAaxX Ta MIXKHAPOJHUX CYJIOBUX
IHCTAHIIAX (HAMPUKIAZ, KOMEPIHOMY apOiTpaxki), B MeXKax BHUKOHABUOTO
MPOBA/DKCHHS Ta TPW BHUKOHAHHI KPUMIHAJIBHUX TIOKapaHb, B IOJAaTKOBHX
MPaBOBIJHOCHHAX, a TAKOX B PO3MJISAlL CHpaB y PI3HUX KBa3ICyIOBHUX OpraHax
(TperelicbkoMy CyJi, MIXKHAPOJHOMY KOMEpIiitHOMY apOiTpaxi (CyZi) Ta IHIIUX
opraHax BUPIIIEHHS KOH(IIKTIB);

— TI03acyZ0BE — B OpraHax Jep>KaBHOI BJIa/IH, MiCIIEBOTO CAMOBPSITyBaHHS,
IPOMAJICEKUX OO ’€IHAHHSIX Ta IHIMUX OpraHizamisx (sk myOmigyHOro, TaK 1
MPUBATHOTO TpaBa), a TAKOX y B3a€EMOBIAHOCHHAX 3 TPEICTABHUKAMU ITyOJIIYHOT
aaMIiHICTpaIlii Ta Cy0’ €KTaMu BIIAJHUX MTOBHOBAXKEHb.
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3yMOBJIEHI MPU3HAYEHHAM i 3MICTOM HAyKOBOi JMCHMIUIIHH. IX (hOpMYITIOBaHHS
3a3HANI0 CYyTTEBUX TpaHc(opMmailiii. BogHovac y3arajabHEHHs HAOyTOro JOCBIAY B
O3HAYEHOMY HaIlpsiMi Y HAyKOBOMY AUCKypci (itocodii mpaBa q03BOJISIE BUIUIUTH
1 OOIpyHTYBaTH Taki QPyHKIIIi.

Memooonozciuna ¢ynxyis dinocodii mpaB JIOAUHU 3yMOBJIEHA POJUTIO, SIKY
binocodchbke 3HaHHS BIIIrpae y CTAaHOBIICHH1 OUTBIIIOCT]I KOHKPETHUX HAYK. 3HAHHS
HE CTUIbKH PO CMUCT MPaBa, CKUTLKH PO JIIOANHY, sIKa ICHY€E 3a JJOTIOMOTOI0 TIpaBa
B IIIJIOMY 1 IEBHUX KOHKPETHUX TPaB, HaJIal0Th KOHIIEIIIISIM TIpaBa 1 MpaB JIFOAUHN
cupasai ¢igocodebkoro cmucty. [logidHe po3ymMiHHS 11bOTO EHOMEHA BU3HAYAE
JIOPOTOBKAa3W y BHBYEHHI KOHKPETHUX MpaBOBUX (opM, poskpuBae i dopmye
HaW3arajapHINI  KaTeropii, NPHUHIMIHN, 3aKOHOMIPHOCTI TI3HAHHS MPaBOBOT
peaNbHOCTI, 10 TMepeadadyaroTh MOJAbIIEe PO3POOJIECHHS KaTaJory KOHKPETHHX
TpaB JIIOUHHU.

Kpim 1poro, ¢umocodis mpaB IOJMHUA BCTAaHOBIIOE cdepy HAYKOBUX
JOCIIKEHb Y (inocodii mpaBa, Teopii npaBa, KOHKPETHUX IOPUIUYHUX HAYKaX, 10
JTa€ MOKJIUBICTh OPIEHTYBATHUCS B HECKIHUEHHOMY PI3HOMAHITTI (PaKTiB 1 IPOLECIB,
K1 MalOTh MICII€ B IPAaBOBIi peaqbHOCTI, CYyCHIJIBCTBI, JyXOBHOMY CBITI.

Ceimoensaona ¢hynkyiss Ma€e CBOEID METOK 1 OCHOBHUM IMPU3HAYCHHSM
BUPOOJICHHS TAKOTO 3arajJbHOTO YSIBJICHHS 1 PO3YMIHHS MTPABOBOTO JKHUTTS, 32 SIKOTO
il hokycom 1 cMHUCIIOM € JroAnHa Ta ii mpaBa. Ha ocHOBI Ta BIAMOBIAHO IO IHMX
MOTJISIZIIB Y CYCHIIBLCTBI Ta B 1HAMBIIAIB BUPOOJSIIOTHCA TIEBHI 1/1€alid, IIHHOCTI,
MEePEeKOHAHHS, a Pa30M 3 HUMHU 1 MPUHIMUIN Ti3HAHHS MPaBOBOI peaIbHOCTI Ta
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JisTbHOCTI B i pamkax. CBITOpO3yMIHHS OCOOHMCTOCTI, CBITOIUISIIHA (PYHKITIS
dimocodii mpaB MOAUHM HAOYBalOTh ICTOTHOTO IMPAKTHYHOTO 3HAYEHHS 4epes
BILJIUB Ha CTABJICHHSI JIIOJIEH /10 MPAaBOBOI PEaIbHOCTI, IEBHUX MTPAaBOBUX CUCTEM, Ha
iXH1 1HTEepecu y mpaBoBiil cdepi Ta 3a i Mexxamu. Dinocodis mpaB JIOAUHU CTAE
OCHOBOIO COITIAJIbHOI OpieHTAIlli 0COOMCTOCTI.

Axcionoeiuna ¢yukyis dinocodii npas JOAUHHA, 0araTo B YOMY MOB's3aHa 31
CBITOTJIITHOIO, PEATI3yEThCS B PO3POOJICHHI YSBJICHh NTPO MPABOBI I[IHHOCTI,
IIHHOCTI TIpaB JIIOJWHMA Ta iXHI IiJCTaBU. Wnerscs PO CMHCIIOBE HAIOBHEHHS
CIIPaBETUBOCTI, CBOOOIH TiHOCTI, PIBHOCTI, IIHHOCTI KHUTTs, O€3MEKH, BIACHOCTI
TOILIO, @ TAKOXK MPO BUPOOJICHHS YSIBJICHb MPO MPABOBUIA 17i€all Ta IHTEPIPETAIIIO
MIPaBOBOI A1MCHOCTI il MpaB JIOAMHU.

Jlecimumizytoua ¢ynkyis BUSBISIETbCS Y 3MaTHOCTI Punocodii mpas JHOIUHU
OI[IHIOBAaTH HAasiBHI MOJITUKO-TIPAaBOBI TEOpii Ta IHCTUTYTH 3 TMOMJISIAY iXHBOT
BIJIMOBIAHOCTI T1THOMY JIIOJICBKOMY >KHTTIO.

I'noceonociuna ¢yukyia, BaactuBa ¢ijgocodii mpas JIOAUHHI, BUSIBISETHCS B
il 3MaTHOCTI HE TIIBKM PO3KPUBATU TPABO SK Croci0 OyTTS JIOAUHHU, a W
3MIMCHIOBATH BIUIUB 1 MpsSIME CIPHUSHHS MPOIIECY Mi3HAHHS MPABOBOI PEATbHOCTI
IHIIUM, SK IOPUAMYHUM, Tak 1 HEIOPUIMYHUM Haykam. Harpukiaj, BaKIMBO
MOI0JaTH BIIMIHHOCTI B TPaKTyBaHHI MICIlA 1 POJIi JIOMWHA B PI3HUX THITAX
MIPaBOPO3YMIHHS — IPABOBOMY MO3UTHBI3MI Ta MPUPOTHO-TIPABOBOMY MHUCJIEHHI.

Buxosna ¢pynxyia ¢hinocoghii mpas noauHu 3a0€31euye OCATHEHHS TIIMO0KOTo
I'YMaHICTUYHOI'O CEHCY HAayKOBOI 1 MPAKTUYHOI AISUIBHOCTI B Tally31 MpaBa i moBary
JI0 TIpaBa sIK pEeryJisiTopa CyCHiIbHUX BIIHOCHH 1 MPAKTUKY peati3allii pas JIFOAUHHU.

VY ueHtpi mochigHULBKOT yBaru (ingocodii mpaB JIIOAUHU 3aKOHOMIPHO
onuHsEThCS 1€l (peHomen. HaykoBi imocrtaci mpaB JIOJWHUA PIZHOMAHITHI 1
MOCTAIOTh SIK MOJITHYHA TTOis 1 FOPUINYHE ITOHITTS, K BUPa3 COIIAIbHOTO YKUTTS
1 KOHKPETHO-ICTOPHUYHE SBUIIE, MAaIOTh COIIAJbHO-CKOHOMIYHHM 3MICT, €
crienupigyHO0  TI00aJBbHOI  MPOOJIEMOI0, MAalOTh  COIIAIIBHO-TICUXOJIOT14HI,
NeJaroriyii achekTH, MOB'A3aHl 31 CTAHOBJCHHSM KyJIbTypHHX mpaB. CkiagHui
XapakTep MpaB JIOAUHH, JOCTIHKYBAHHUH BIIITOBITHUMHU HAYKaMH, 3yMOBJIIOE TTOSIBY
3HAYHOI KUTHKOCTI AediHIIM, 10 JEMOHCTPYIOTH CHerudiKy TOr0 YW 1HIIOTO
MIIXOMY.

VYHacniok 1pOoro BHHUKAE MpoOJjieMa cUCTeMaTu3allli MOHATh, MOOYyA0BU
iXHBO1 BIJJOMOI 1€papxii HA OCHOBI BUSBJICHHS TTMOMHHOI CYyTHOCTI IIPaB JIFOJIUHU,
TOOTO AOCTIHKEHHS IIPaB JIOAUHHM SIK (PiocodchKoi KaTeropii B pamkax ¢utocodii
TIpaB JIFOAWHH.

[Ipu cyTHiCHOMY Ta 3MICTOBHOMY HAIlOBHEHHI KaTeropli mpas JIIOAWUHU B
KOHIICTITYaJIbHOMY TUTaHi, 0€3yMOBHO, CJiJl BiJIMTOBITHUM YMHOM BpaxyBaTH TaKi
MOJIO’KEHHS, BUPOOJIEH] COLIaIbHUMU Ta T'yMaHITApHUMH HayKaMu:

— CYTHICTh IIPaB JIOAUHU — y CBOOOI OCOOMCTOCTI, SIKA 3aBXIU MA€ CBOI
MEXI;

— TPUHIMIOM 1 HOPMU TpaB JIIOJMHU PETYJIOI0Th CYCHUIbHI BIJIHOCUHU Ha
3acajax MoBaru 10 T1AHOCTI OCOOMCTOCTI 1 3aKpIIUIIOIOThCS 3akoHOM. CB00OOA,
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H1IOPSAIKOBaHa 3aKOHY, CTA€ IPaBOM;

— y CyYacHMX yMOBaX IpaBa JIIOJIMHU ICTOTHOIO MIPOIO aCOLIIOIOTHCS 3
TYMaH13MOM 1 MOPaJIIio;

— B OCHOBI MpaB JIIOJIMHU JIEkKaTh 1 pI3HOMaHITHI MOTPeOU Ta iHTEpecH.
Bunukaroui jgoMaraHHs Ha TEBHY YacTUHY MaTepiaibHUX 1 JyXOBHHUX Ojar
TapaHTYIOThCS 3aBSIKU TPaBaM;

— TIpaBa JIIOIMHU — 1€ MOKJIMBOCTI 1H/IMB1/1a CAMOCTIIHO A1SITH, TOMaraTucs
BiJl IHILIOTO BIANOBIJHUX M, OTPUMYBaTH 1 MAaTH JedKl CcoOIllajdbHI Oiara,
MOKJIaIal0YNCh B OCHOBHOMY Ha CBO1 3YCHJUJISl, BUKOPUCTOBYIOYHM CBOIO CBOOOY,
BUKOHYIOUU CBOi 00OB'SI3KH;

— TpaBa JIOAWHU CTUMYJIOIOTH COLIaJbHY aKTHBHICTH OCOOHCTOCTI,
JIOTIOMAraroTh il PO3KPUTH BIACHHUH JISJIbHICHUNA, TBOPYMN NMOTEHIIIAN, COPUSIOTH
BUIBHOMY PO3BHTKY;

— 1paBa JIOJUHU — KaTeropis CycnuibHa, a HE IHJIMBIAYaJiCTUYHA;
MPU3HAYEHHS MPaB MOJSATa€e B MONIYKY 1 3aKpIMVICHHI TapMOHIT 1HIMBIIyaIbHUX 1
CYCIUJIBHUX 1HTEPECIB, OallaHCy MOKIIMBOCTEH OCOOMCTOCTI 1 JIEp>KaBH;

— TpaBa JIOAWHM MAlOTh 3aXUCHUM XapakTep, B 17eajli BOHM IOBUHHI
3axXUINATH JIOACH BiJl YCSIKOTO HAaCHIIbCTBA 1 mpuMmycy. s mporo icHye cucrema
IOPUIUYHUX 3acO0IB  1HAMBIAYaJTbHOTO, KOJEKTUBHOIO, J€p>KaBHO-IPABOBOIO,
MI>)KHApPOJIHOTO PiBHS;

— TIpaBa JIOAMHH CTAIH PE3yJIbTaTOM IEBHOTO €TaIy PO3BUTKY COIyMy, Ha
SKOMY BHWHHUKJIO PO3YMIHHS Ba)XJIMBOCTI KOXHOTO I1HAMBIAA JJIS CYCILIBHOTO
po3Butky. KpimMm Toro, y uel HoBoeBporelcbkuii nepion (mepeBakno y XVIII
CTOJIITT1) JOCATHYTO COIlaJbHO-€KOHOMIYHOTO PIiBHS, IO JaB 3MOTY BIJIHOCHO
3a0€3IMeUNTH KUTTEBO BAXKJIMBI JIIOJICHKI TTIOTPEOH.

Lli moJyiokeHHs, 10 CTAHOBJATH JEIKI 3MICTOBHO-CYTHICHI €JIEMEHTH IIpaB
JIIOJTMHYU, BpaxoBaHi mpu (GopmyitoBaHH1 BIAMOBIAHOI (inocodcbkoi kareropii 3a
JIOTIOMOT'0F0 BUKOPHUCTAHHS iX BUMOT TIPaB JIFOJIMHU, BpaXOBaHi1 pH POpMYIIIOBaHHI
BIJIMOBITHOT (P110cOPCHKOI KaTeropii 3a JOMOMOIOK0 BUKOPHUCTAHHS iX BUMOT 1
cMuciiB. [Ipu iboMy IPIOPUTET HAJTAETHCS 3aKPITMICHHIO (B1TTOCOPIYHUX €IEMEHTIB,
10 PO3KPUBAIOTh CYTHICTH MpaB JIOJAUHU, — CBOOOH, T1IAHOCTI, TyMaHi3Mmy. [IpaBa
JIOJUHUA — 1€ HEBIJA'€MHI BJIACTHBOCTI, HANCYTTEBIIIl MOXIIHUBOCTI PO3BUTKY
OCOOHCTOCTI, IO TAPAHTYIOTHCA 1 CTUMYJIOIOTHCS CYCHIJILCTBOM 1 JIEPKaBoOIo,
IPYHTYIOTbCS Ha TPUHIUIAX JIOJSHOCTI, TMOAUTY 3 1HIIUMHU IIHHOCTSAMH OYTTS,
T1IHOCTI 1HWBI/IA, @ TAKOK BU3HAYAIOTh Mipy HOTO CBOOOIH.

dinocodis mpaB TIOIUHA PO3TIISIIAE HEOOX1THICTD 1 MOKIIMBOCTI BTIICHHS Ta
MPOSIBY CYTHICHUX BJIACTHUBOCTEH JIFOMHH B CYCIIUTBLCTBI 3a JOMOMOTOI0 TipaB. [Ipu
bOMY HEMUHYYUU aHaJi3 CHOJIYYEHOCTI JIIOJUHU 1 COLIyMY Ja€ 3MOTY BUSIBUTH
3MICTOBH1 OCOOJIMBOCTI TaKOi B3a€EMO/IIi Ha PI3HUX eTarax CTaHOBJICHHS 1HCTUTYTY
npaB TOAUHA. B omHOMY BunaaKy o0pa3 JIF0IMHH, 1[0 BOJIOAIE TpaBaMH, OCTAE SIK
«WIIOJMHA EKOHOMIYHA, pallilOHAJIbHA», B I1HIIOMY — <JIFOJMHA TyMaHICTHYHAY.
[lepmie tpaktyBanHs cknanocsa y XVIII cromitri, apyre — y XX cromitri. Y
cyyacHii (u1ocoCchKiil Ta colianbHiil Teopii BOHH 30€piraloTbCsl SIK aKTyalslbHi,
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NpoTe ICTOpUYHA TMEPCIEKTHBA PO3BUTKY TpaB JIIOAWHH BHU3HAYAETHCS
JIEMOKPAaTUYHUM T'yMaHi3MOM.

OpauH 1 TOW caMuii KaTaJor MpaB JIFOJAUHU, 3aKPITUICHUX IOPUTUYHUM YHHOM,
HAITIOBHIOBATUMETHCSI 1HIITUM 3MICTOM 3aJI€KHO BiJl TUITY OCOOMCTOCTI, 1110 IOMIHY€E
B cycniiabcTBl. Hacammepen moniOHi cMmucian (a HE MEpeiK 3aKkpilUICHUX Y
KOHCTUTYIIiSIX TIPaB) BU3HAYAIOTh Ty UM IHITY HAIIIOHAJIEHY MOJICTTh TIPAB JIFOIMHH.

VYxBasieHi B cepeAuHi Ta JAPYrid mojgoBHHI XX CTOMITTS MIDKHApOIHI
AeKiapanii CBiAYaTh MpO Te, [0 KOHIEMINS MpaB JIOJWHU B Cy4aCHOMY CBITI
CHpaB/ii MATBEP/PKYE TEHICHINIO 10 YHIBEPCAIBHOTO pO3yMiHHS JoauHu. ba3oro
Takoro OayeHHs € TpaBoBa cdepa, MO camMo Cco00I0 BKe MO3UTUBHO. OHAK
MO3UTUBHI CTOPOHHU pealizallii yHIBEpCalbHUX HOPM PO3KPHIOTHCS JIMIIE B pasi
NOTJMOJIeHHS i yTOUHEeHHS (P1I10cOPChKOT KOHIEMIIIT IPpaB JIFOJIMHU, SIKIIO Ha 11 0a3i
Oyne cdopMoBaHO BIAMNOBIA, HA BIYHUM BHUKIMK 1CTOpii, TMOB'I3aHUN 3
BI/ICTOIOBAaHHSIM TaKWX BEJIMKMX I[IHHOCTECH, SK BUIBHUH PO3BUTOK 1
CaMOBJIOCKOHAJIEHHSI 0COOMCTOCTI, 1i IAHICTH 1 IIACTS.

Lnas OCATUNNA,

MaricTp, aclipaHT IOPUIUIHOTO
¢dakynbTeTy HamionansHoro
aBialllfHOTO YHIBEPCUTETY

OCOBJIMBOCTI BUIIVIATHU TA PO3PAXYHKY BUHAT'OPOIMU
MNPUCSAKHUM 3A 3AKOHOJJABCTBOM YKPAIHU

[TpucsxHuit npu 3M1MCHEHH] MPAaBOCYA/ISl BUTpayae CBid 4ac (B TOMY YHCII
poOounii) Ta cwid. ToMy 3aKOHOJABCTBOM MOMY TapaHTYEThCS BUILIATA
BUHaropoau. BTiMm, npu JOCHIKEHH] CyJ0BOI MPAKTUKUA BUSBIEHO OCOOJIMBOCTI
TaKOi BUHArOPOH, SIKl, 3 OAHOrO0 OOKY, MIJKPECIIOITh 1i 0COOIMBUN MPAaBOBUI
CTaTycC, a 3 IHIIOTO — MOPOKYIOTh CIIOPHU Y 3B SI3KY 3 HEOJTHAKOBUM PO3YMIHHSIM.

3riiHo 3 YacTUHOMO nepuioto cratti 68 3akony Ykpainu «IIpo cyaoyctpiii 1
CTaTyC CYyAJiB» NPUCSKHUM 32 4Yac BUKOHAHHS HUMH OOOB’SI3KIB Yy CYy/l
BUILJIAYY€ETHCS BUHAropoja, po3paxoBaHa, BUXOASUM 3 MOCATOBOTO OKJIAAY CYIIl
MICLIEBOTO CyNy, 3 ypaxyBaHHSIM (D)aKTHMYHO BIANPallbOBAHOTO 4Yacy B IOPSJIKY,
BU3Ha4YeHOMY Jlep>kaBHOIO CyJOBOIO aaMiHICTpamiero Ykpainu. [lpucssxkaum
BIJIIIKOJIOBYIOThCSI BUTPATH Ha MPOi3/ 1 HAliMaHHS JKUTJA, a TAKOXK BUILIAYYIOTHCS
no6osi [10].

JletanpHille 1e MUTaHHS PETYJIIOETHCS MyHKTOM Ipyrum [lopsnky Bumiatu
BUHAropoJy Ta BIAIIKOAOBYBAaHHS BUTPAT, BUILIATH JOOOBUX MPUCSKHOMY 3a 4ac
BUKOHAHHS HUM OOOB’SI3KIB Y CY/Ii, 3TIHO 3 SIKUM MPUCSKHOMY 32 4aC BUKOHAHHS
HUM OOOB’A3KIB y CyJlI BHUIUIAUYEThCS BHHAroOpoja, pO3paxoBaHa, BUXOIAYU 3
MOCAJ0BOTO OKJIQAy CYIJl MicieBoro cyay (i3 3acTOCYBaHHSIM BiJIIIOBIHOTO
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perioHaapHOrO KoedilieHTa) 3 ypaxXyBaHHAM (PaKTHYHO BIAMPAIILOBAHOIO Yacy, 10
SKOTO HAaJICKHUTh: O3HAMOMIICHHSI MPUCSIKHOTO 3 MarepiajaMu CyAOBOi CIpaBH, B
AK1A BiH Oepe y4acTh K MPUCSKHUN; y4acTh MPUCIKHOTO B CYJIOBOMY 3acCiaHHI;
nepeOyBaHHsS TPHUCSHKHOTO B Hapaauiid KiIMHATI; 4Yac OYIKYBaHHS MPUCSHKHUM
MOYaTKy CYJOBOTO 3aCiJIaHHs, SIKWA BU3HAYEHO B IMPOIIECYaTbHOMY JTOKYMEHTI, Y
pasi 3mimeHHs rpadika 3aciianb y cyi (3 9acy, BU3BHAUYEHOTO Y MPOIECyaTbHOMY
JOKYMEHTI, 10 ()aKTUYHOTO MOYaTKy CYJOBOTO 3acijaHHs). Y TpeTbOMY ITYHKTI
HABOJAUTHCS TEpeNiK [ii, sIKI BBAXAIOThCS (PAKTHUYHO BIANPAIlbOBAHUM YacoM
(03HaOMJICHHS 31 CIPaBOIO, y4aTh y CYJOBHX 3aCiJaHHAX Ta OOTOBOPEHHAX Yy
Hapaavii KIMHATI, O4iKyBaHHS [P MIEPEHECeHH1 3acinanus) [7].

3 ananizy HaBenenux HopMm KLIC BC y mocranosi Bix 23 Bepecust 2021 poky
y cripaBi Ne 524/3840/17 poOuTh BUCHOBOK, 1110 3aKOHO/IABEI[b OTOTOXKHIOE TTOHSTTS
«4ac BUKOHAHHS TMPUCSHKHUM OOOB’SI3KY 31 3MIMCHEHHS MPaBOCYIJS» Ta «dac
BUKOHAHHS NPUCSHKHUM 000B 53Ky y cyi» [3].

Y Bepxosuomy Cyai po3riisgainoch KilbKa CIIpaB, y SIKUX MO3UBavi-TIPUCSIKHI
HaMarajJuch 30UTBIIUTH PO3MIP CBOET HArOPOJM, CIHUPAIOYUCH HA PI3HI MiJCTaBH.
3rajaHi CIpaBU JIO3BOJISIIOTH YITKIIIE OKPECIUTH MPABOBY MPUPOY BUHATOPOIU
MPUCSHKHOTO 3151 ORI 3pO3YMIIIOTO ii HapaxXyBaHHS.

Tax, BinnosiHo A0 noctaHoBu KAC BC Bix 18 sx0BTHs 2023 poKy y cipasi
Ne 420/10723/21 nonnaTtu cyAasiM BIAMOBIIHO /10 MOJI0KE€Hb YACTHHU JPYToOi CTATTI
135 3akony Ykpainu «IIpo cynoyctpiii 1 cTaTyc CyIaAiB» HE BXOIATH 10 CKIIATy
M0Ca0OBOTO OKJIaTy MPUCSIKHOTO, TOMPH Te, MO IeW OKIaj] B IUIOMY SKpa3 i
PO3paxoBYETHCS 3 OTJISIY HA CYTIBChKHI okmaf [1].

[Ilo crocyeTbest BIAMIHHOCTEN BUHArOpPOIM MPUCSHKHOIO Ta OIJIATH Mparll B
TPYAOBHUX MPaBOBIJHOCHHAX, TO MAEMO 3a3HAUYUTH HACTymHe. YaCTHHOIO MEPIIOIO
cratti 4 3akony Ykpainu «IIpo 3alHATICTh HACENEHHS» BCTAHOBJIEHO, IO [0
3aHATOTO HACEJIEHHS HaJIeKaTh OCOOM, SKI TMPaIOIOTh 32 HAllMOM Ha yMOBax
TPYJIOBOTO JOTOBOPY (KOHTpakTy) abo Ha IHIIMX yMOBaX, NependadyeHux
3aKOHOJIJABCTBOM, OCOOH, SIKI 3a0e3IeuyroTh cebe poOOTOI0 CaMOCTIHHO (Y TOMY
YUCJII WIEHH OCOOUCTUX CENSHCHKUX TOCIOAApCTB), MPOXOJATHh BIMCHKOBY YU
aIbTEpHATUBHY (HEBIMCHKOBY) ClIy’kOy, Ha 3aKOHHUX MiJACTaBax MPaIIOIOTh 3a
KOPJIOHOM Ta $IKi MaloTh JIOXOJMU BiJ TaKOi 3alHATOCTI, a TAKOX OCOOM, SKI
HABYAIOTHCS 3a JEHHOI a0 AyalbHOI (OPMOIO 300YTTSI OCBITH Yy 3aKiajax
3arajbHOI cepeliHboi, mpodeciiiHoi (mpodeciiiHO-TeXHIYHO1), (haxoBOi MEpeIBUILIOT
Ta BUIIIOI OCBITH Ta MOEIHYIOTh HaBYaHHS 3 poO0oTOIO [6].

Kepytouuce Buknagenum, KAC BC y cnpasi Ne 420/1059/20 niiimios
MIPAaBUJILHOTO BUCHOBKY, III0 BUKOHAHHS O0OB’SI3KiB MPHUCSKHOTO HE € TMparero 3a
HallMOM Ha yMOBaxX TpPYAOBOIO JOTOBOPY B PO3YMiHHI 3akoHy. Jlo Takoro
YMOBUBOJAY CYJl MIMIIOB, MOCTIDKYIOYM THTAHHS YW CIIJ HApaxoByBaTH 1
CIUIaYyBaTH €JWHUNA BHECOK Ha 3arajbHOO0OB SI3KOBE JEpKaBHE COLliaJbHE
CTpaxyBaHHS HAa BUHArOPOAY MPHUCSKHOTO.

Ha miaTBepkeHHsST Takoi AYMKH CyJ TaKOX 3a3HAYMB HACTYITHE: OCKUTBKU
BHHAropo/ia MPUCHKHOTO — HE BHUIUIATAa BUHATOPOAM TpOMasHaM, SIK1 3aJIy4eHi 70
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BUKOHAHHSI OOOB’SI3KIB Ta HE IIOB S3aHUX 3 BHUKOHAHHSM CBOIX CIY»KOOBHX
00OB'SI3KIB, TO BOHA BIJHOCHUTHLCS JO IHIIMX HOTOYHHMX BHJATKIB Ta HE
KOPECIOHIYEThCS 3 PaXyHKaMH, 3a IKUMU 3[I1HCHIOETHCS 00J11K 3apo0iTHOT r1aTH [2].

[H11E HEOTHO3HAUHE MUTAHHS, K€ CTaBAJIO MPEAMETOM PO3TIISLY Y cydax —
1HJEKcallls BHUHArOpPOJIUd MPUCSHKHOTO. Y JOCHIIKYBaHIA MpoOieMi OCHOBHHUM
JOUKEpPEJIOM HOPMATHBHOTO pEryjloBaHHs BucTynae 3akoH Ykpainu «lIpo
TH/ICKCAIli0 TPOIIOBUX JOXOIiB HAaceeHHsD [9].

VY cmopasi Ne 420/10723/21 I’stuit anensmiiHuN aaMIiHICTPAaTHBHUN CYII
CTBEPIKYE, III0 BUHATOPOTY IPHUCSHKHOTO CJTiJT BBAXKATH JOXOI0M Ta OTLJIATOFO TTparti
3a 3MIMCHEHHS TPABOCYIJAS, a TOMY Taka BHUHAropoja Mijisarae iHAeKcarii, siK
«oIuiaTta mpaii» BiAMOBIAHO 10 3akoHy Ykpainu «lIpo iHIekcaiiio TpoOIIOBUX
noxoaiB HaceseHHs» [4]. Cyl y CBOiX MIpKyBaHHSX KEPYEThCS HACTYITHHUM.

HeperynsapHicTh BUKOHaHHS MPUCSKHUMHU CBOIX 00OB’SI3KiB HE OEpEThCs 70
yBaru, ajpke mianyHkToMm 6 nmyHkTy 4 Tlopsiaky npoBefeHHs 1HAeKcallli TPOIIOBUX
JIOXO/IIB HACEJICHHS YITKO BU3HAYEHO, IO Y pa3i, KOJU 0coba Mpalroe/CiryKuTh
HEMOBHUHN poO0OUMiY/CITy>KOOBUH Yac, cyma 1HJIeKcallil BA3HAYAETHCS 3 PO3PAXYHKY
MOBHOTO PO00YOro 4acy/KITbKOCTI KaleHAAPHUX JIHIB Y MICSIll, a BUILIAYY€ThCS
IIPOIOPIIIITHO BiANpalbOBAHOMY/CITy)KO0BOMY Hacy [8].

OxpiM TOTO, CYJ 3BEpPTAE yBary Ha Te, 10 KOAHUM HOPMATHBHUM aKTOM HE
BpEryJb0BAHO TWTAHHS I1HJEKCAIlii BHHATOPOIW TMPHUCSHKHOTO Ta HE HaJaHO
HAJISKHOTO TIOHSITTS TEPMiHY «BHHATOPOIa MMPUCSIKHOTO», & TOMY ITOCHUIAETHCS Ha
crarTio 18 3akony Ykpainu «IIpo aepxaBHi collaibHl CTaHAAPTH Ta JEp’KaBHI
CoIllaJibHI TapaHTii» B YaCTHHI BCTAHOBJICHHS TapaHTIi I1HJEKcaIll JO0XOMdIB
HaceJeHHs Mg MIATPUMKHA HaJEXKHOTO JKUTTEBOIO PIBHA Ta KyHiBEJIbHOI
cpoMoXxHOCTI [5]. A TOMYy 1HAEKCAIlii BUHArOpOJAM MPHUCSHKHOTO Mae OyTH
3MICHEHA B paMKaXx JIep>KaBHUX rapaHTii 00 OTUIATH Tparil.

[ToromkyeMoch 3 BHCHOBKOM CYAy, aje HE 3 MWOro HOPMaTHBHHUM
OOTpyHTYBaHHSIM. SIK MpaBUJILHO 3a3HAYEHO, JOCIIKYBaHE MMUTAHHS 3aKOHOM HE
PETYIIOEThCS, OAHAK HABEACHOI aHAJIOTI] 3aKOHY HEIOCTaTHBO MJIs MPUHHATTA
BIJIMIOBIHOTO PIIICHHS.

Y Oyab-sikoMy pa3l [I0JaTKOBE BpETYyJIOBaHHS TMHUTAHHS BUHATOPOIU
MIPUCSKHOTO, 3 OrJISiAYy Ha BHUCBITIEHY NMPOOJEMATHKY, € HEOOX1THUM. 30Kpema,
BapTO OJHO3HAYHO PO3MEXKYBATH BHHATOPOJY MPHUCSHKHOTO Ta OIUIaTy IIpari,
PO3TIIYMaYUTH OIMOJATKYBAaHHS TaKOi BHHATOPOJIW Ta BUCJIIOBHTH ITO3HIIIO OO
1HJeKcallli BAHArOpOAu MPUCSKHOTO.
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IBan ITATAJIAXA,

acnipaHT kadeapu Teopii Ta icTopii
JIEp>KaBH Ta MPaBa, KOHCTUTYI[IHHOTO
npaBa Ta Mpas JIIOJIUHA
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIPAB

POJIb METOOJIOTTYHHX HIAXOAIB Y JOCJIIKEHHI
®EHOMEHIB ITPABA HA CITPABEIJIUBHA CY]]
TA MEXAHI3MY HOT'O 3ABE3INEYEHHSA

Busnaueno 3a Mery 3’sicyBaTH pOJb METOJOJIOTIYHUX MIAXOMIB Y
JOCITIIKEHH] TaKnX (DEHOMEHIB, SIK TTPaBO Ha CIPaBEIJIMBUIA CYJ] Ta MEXaH13M HOTO
3a0e3MeueHHs. 3BEPHEHHS JI0 IIbOTO MUTAHHS Ma€ BAXKJIMBE 3HAYCHHs, 00 X came
METOJOJIOTIYHI TMIJXOAM Ta METOAM MI3HAHHS CKJIQJal0Th 1HCTPYMEHTAIbHUN
KOMITOHEHT METOJIOJIOTi1 JOCIIDKCHHS BUITIC3raJaHNX MTPaBOBUX SBUIIL.

[. A. Cepatok CIyIIHO HaroJiomiye, M0 camMe METOJOJIOTIYHUN MIaXifd, 3
OrJIsily Ha MOro (PyHKIIOHAJIbHE NpPU3HAYEHHS, BU3HAYAE 3arajibHy CTPATETIIO
JOCIIIJIKEHHSI Ta MOro KOHKPETHUH pakypc; 0OyMOBIIOE€ BIIOIp AOCTIAKYBaHHUX
dakTiB Ta ix iHTepnperamito [1, c. 57]. [li3HanHs mpaBa Ha CIIpaBeUTMBUHN CYyJ Ta
MeXaHI3My #oro 3abe3nedeHHs BUMAarae, MepemyciM, OMopu Ha IaJeKTHUYHUN
METONOJIOTTYHHH ITIAX1].

3ayBa)KUMO, 1110 TI3HABAIBHUM MOTEHIIIA] BUIE3TaAaHOTO METO0JIOTIYHOTO

175


https://reyestr.court.gov.ua/Review/115664539
https://zakon.rada.gov.ua/laws/show/2017-14#Text
https://zakon.rada.gov.ua/laws/show/5067-17#Text
https://zakon.rada.gov.ua/rada/show/v0198750-16#Text
https://zakon.rada.gov.ua/laws/show/1078-2003-%D0%BF#Text
https://zakon.rada.gov.ua/laws/show/1282-12#Text
https://zakon.rada.gov.ua/laws/show/1402-19#Text

Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

X0y CKIIAJal0Th MPUHIUIIN JA1AJIEKTUKU (B3a€MO3B’SI3KY Ta PO3BUTKY), 3aKOHU
JiaJeKTUKH (€THOCTI Ta 00POTHOM MPOTUIICIKHOCTEH Ta 3alepeyueHHs 3arepeueHHs,
nepexo1y KIIbKICHUX 3MIH Y SKICHI1), @ TAKOX KaTeropii a1ajJeKTUKH (3MICT 1 popMma,
SIBUIIE 1 CYTHICTh, 3arajibHe, OJJMHUYHE K 0co0auBe). Tox ditocodchke MArpyHTS
JOCIIIJIKEHHS [TpaBa Ha CIPaBeJIMBUI CYy/l Ta MEXaH13MY MO0 3a0€3MeUeHHs MalOTh
CKJIa/IaTH TaKi 171ef:

— 3araJpbHUM yHIBEpCAIbHUI B3aEMO3B’ 130K JOCTIKYBaHOI MOKJIMBOCTI 3
IHITMMU  SIBUIIIAMH TIPABOBOi JIACHOCTI (TIPaBOBIAHOCHMHAMH, B MEXaX SIKUX
peaitizyeThes e ¢y0’€KTUBHE MPaBo; HKEPETIOM TIpaBa, B SIKOMY BOHO 3aKpIIlJICHE
(KoHBeH1II€10 TIPO 3aXUCT MpaB JIIOJAUHU 1 OCHOBOMOJIOKHHUX CBOOOM), a TaKOXK
¢bopMoro 00’€KTHBHOrO TIpaBa, 3a JOMOMOIOI0 SIKOI 1€l perioHaJIbHUM
MDKHAPOJHUN JIOTOBIp CTaB YAaCTHHOIO HAIIOHAJIILHOTO 3aKOHOJABCTBAa YKpaiHU
(Bakon Ykpainu «Ilpo patudikamito KoHBeHIT mpo 3axucT IpaB JIIOJAUHH 1
OCHOBOITOJIOXKHUX cB000 1950 poky, [lepiioro mpoTrokoiry Ta mpoTokoiiB Ne 2, 4,
7 ta 11 no uiei KonBeHIin) [2]; okpeMUMU eIeMEHTaMU MeXaHi3My 3a0e3MeUeHHS
JOCIIKYBaHOTO MPaBa, 3aBASKHA SKUM CTBOPIOIOTHCS YMOBH ISl MOTO peanizalii);

— JIIQJIGKTUYHUN PO3BUTOK; TMMiJ BIUIMBOM <(GIKICHUX» 3MIH Yy CHCTEMI
HaIllOHAJIBHOTO CYJIOYMHCTBA CYTHICTb 1i TpaHC(HOPMYEThCS y MPaBOBY (CTa€ mo-
CIIPaBXHBOMY CHCTEMOIO MPABOCYI/Is);

— HasBHICTh CYNEPEYHOCTEH, 3aKOHOMIPHO MPUTAMAaHHUX CTOPOHAM Y
CYJIOBOMY TPOIIECI, 1110, SIK TPABUII0, MAIOTh MPOTUIICKHI IHTEPECH;

— moTpebu U iHTepecHu CyO’€KTIB MpaBa € OCHOBHUM JIKEPEIOM PO3BUTKY
MpaB JIIOJUHUA Ta MEXaHi3MIB ix 3a0e3nedeHHs. [IpaBo Ha chpaBeIUBUNA CY[
BUCTYIIAE THUM IOPUIUYHHM 3aCO00M, 32 JIOMOMOTOIO SIKOTO 3IHCHIOETHCS 3aXUCT
1HTepeciB Cy0’€KTIB MpaBa HA 3acajax CHPABEMAJIMBOTO PO3MOALLY MaTeplalbHUX 1
OYyXOBHUX OJjar y rpoMaasHCbKOMY CYCHIIBCTBI, ()OPMOIO Oprasizaiii SIKOro €
MpaBOBa JepKaBa.

[li3HaBanpbHUN TMOTEHINAN KaTEeropil JlaJeKTHMKHA HaJa€ MOXIIMBICTh
BUPIIIUTH TakKi JOCTIIHMIIBKI 3aBIaHHS: 1) IHTEpIpETyBaTU MOHATTA «IPaBO Ha
CIIpaBeUIUBHUI Cya», 110 MAa€ CyTTEBI O3HAKH, MPUTAMaHHI SK 3arajbHIN KaTeropii
«CyO’€KTUBHE IOpUJIMYHE TIPaBO», TaK 1 BIACTHUBI HOMy, SIK OCOOJIUBOMY;
2) BU3HAUUTH 3MICT JOCIIKYBAHOTO TpaBa HAa OCHOBI IHTepIpeTalii KaTeropii
3MICT» SIK CYKYIHOCTI €JIEMEHTIB, IO YTBOPIOIOTH SBHUIIE a00 MpPeaMeET;
3) PO3KPUTH CYTHICTh TIpaBa Ha CIPABEJIMBUIN CYJl K €JIeMEHTa MpeaMeTa bOTro
JIOCITIKEHHS.

BigzHaunmo, 1m0 17€O0JIOTIYHUM MIATPYHTSIM yXBasieHHs KoOHBeHIii mpo
3aXMCT MPaB JIFOJUHHU 1 OCHOBOIIOJIOKHHUX CBOOOI, IIT0 OKPEMOIO CTaTTEIO 3aKpINuiia
IpaBO KOXKHOTO Ha CHPABEIJIMBHHA CyJA, CTaJIM KOHIICMIII MPUPOJHOTO TpaBa i
OPUPOAHUX TpaB JOAMHU. Ha OCHOBI LKMX KOHIENIii Oysl0 po3po0deHO 1 TEKCT
OcHoBHOro 3akoHy YKpaiHCBbKOI JepkaBM 1 CYCHIIbCTBAa (HacamIiepesn,
Pozainu 1 — 1I). IliaTBep/pKEHHAM 1IbOMY CIIYTYIOTh mpumnucu cT. 3 Konctutyuii
Vkpaiau: 1) BuU3HAHHA JIOJWHM, 1i JKHTTA 1 3J0pOB’S, YeCTi Ta TiJHOCTI,
HEJIOTOPKAHHOCTI 1 0€31eKN HaWBHUIIOIO COIIaIbHOIO I[IHHICTIO; 2) TMOKJIaJaHHs Ha
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JIep’KaBy TOJIOBHOTO O0OB’SI3KY 3 YTBEPKEHHs 1 3a0e3nedyeHHs npas moauuu. i
KOHCTHUTYIIIMHI 3acaJil € BIIOOpaXEHHSM CaMe JIFOJIMHOIICHTPUCTCHKOI 1J1€0JI0Ti,
MOKJIaJICHOT B OCHOBY pedopMyBaHHS pi3HUX chep JIepKaBHOI AISIIbHOCTI, BKIIFOUHO
13 CyJIOYMHCTBOM. Y CBOIO YEpry, B MPOIEC] Mi3HAHHA JOCIIKYBAHOTO MpeAMETa
BUHHUKAE MOTpeOa y BUKOPUCTAHHI MI3HABAILHUX MOMXJIMBOCTEH aHTPOMOJIOTTYHOTO
11 aKC10JIOTYHOTO (I[IHHICHOTO) METOIOJOTIYHMX ITIIXO/IB.

Came Ha auTpomoJorizamii 00’€kTa 1 mHpeaMeTa HAyKOBUX JIOCIHIKECHb
aknentye yeary [1. M. Pab6inoBuu. [linTBepkeHHSAM TPOSBIB 1€l TEHACHIIII, K
yBaKa€ BUYEHWW, € TIOMITHE TIOCWJICHHS YBard TMPaBHUKIB 0 OPUIUIHOI
aHTPOMOJIOT1T (HayKd aHTPOIOJIOTII MpaBa) — MDKIUCIUIUTIHAPHOT KOMIUIEKCHOT
rairy3i 3HaHb [3, c. 246-247].

[{ro qyMKy MIATPUMYIOTh 1 T1 JIOCJITHUKH, 5IK1 3 YCIX MTPaBO-AEPKABHUX SBUII
BBA)KAIOTh MOTO OJIHUM 13 TOJOBHUX. BiAMOBIAHO A0 BOTO MiIXOY, JIIOJUHA, K
O1ocoIiaabHUM IHIUBII, € «KMIPOIO BCIX peyein», BKIFOYHO i MPaBoOIep>KaBHUX SIBUII.
BusHaHHS JIOMHU IIEHTPOM IMPaBOBOI PEAbHOCTI YMOJXKIIUBIIIOE BU3HAYEHHS Il
POl y CTBOPEHHI LI€T pealbHOCTI, JKUTTEAISUIBHOCTI BCEPEIMHI HEl, a TAKOXK 1HIITHX
aCIEKTIB B3a€EMOBILUIMBY JIFOJAWHU 1 IPABOBOI peanbHOCTI [4, ¢. 54].

3 orisy Ha Te, IO MPaBO Ha CIIPABEUIUBUMN Cy MOKe OyTH peai3oBaHe JIUIIIe
B MeXKax TIPaBOBIAHOCHH, BHUKOPHCTAaHHS AaHTPOITOJIOTIYHOTO METOAOIOTIIHOTO
I IX0Ty BUMArae 30CepePKEHHS yBaru Ha TAKMX BYKIIMBUX aHTPOITHHUX BJIACTHBOCTSIX
JIFOIMHU — HOCIs1 Cy0’ €KTUBHOTO ITPaBa Ha CIPABEIJIMBUI CY/I, SIK 11 pO3yM 1 BOJISL, 00 K
3HAYHOIO MIPOI0 caMe 3 HUMU YMHHE HalllOHATbHE 3aKOHOJIABCTBO Y KpaiHH MOB’SI3y€
IOPUINYHI BIACTUBOCTI Cy0’€KTIB YIPABIIHCHKUX MPaBOBIAHOCHH (i1 MPaBO3/1aTHICTD,
JUE3ATHICTD 1 AemiKTo3aaTHICTh). . A. Cepatok HaroJomrye, o BU3HAHHS (PI3UYHOI
0ocoOM TIPABOIE3IaTHOIO € HEOOXITHOI TEpPelyMOBOK Ui BCTymy 1 B
NPABOBIIHOCHHH, B MEXax KX peali3yeThbcs Cy0’ eKTHBHE Mpaso [5, ¢. 128].

Bigznaunmo, 1110 y mi3HaHHI MpaBa Ha CIPaBEIIMBUN CYJ JOCUTH BAXKIIMBUM
€ 1 Horo IiHHICHUN acrmekT. Came BIH 3yMOBIIIOE HEOOXIHICTh BHKOPHUCTAHHS
aKC10JIOTIYHOTO METOJOJIOTTYHOTO MIAXOy, IO 0a3yeThCs Ha akKcionorii mpasa
(cykymHOCTI 1AeH, sIKi BigoOpa)karoTh IIIHHICTh IpaBa SIK CKJIQJHOTO SIBHUIIA
paBoOBOi MIMCHOCTI). JloKTpuHaANBHI JKepena CBIAYaTh MPO €IHICTh YUYEHUX Y
MIJXO0A1 A0 PO3YMIHHS IILOTO MOHATTS. JloCHiIHUKY BOA4arOTh I[IHHICHUI aCMeKT
npaBa y HOro mo3uTUBHIN poii (MO3UTUBHIA 3HAYYLIOCTI) B 33JI0BOJIEHHI NOTPEO
YYaCHUKIB CYCIUJIBHOTO XHUTTH [3, ¢. 19; 6, ¢. 55-56; 7, c. 98].

Bu3zHayarouu mMiHHOCTI MpaBa Ha CIPABEIJIUBHMA Cy/I, MU BUXOJIUMO 3 TaKUX
MIpPKYBaHb:

1) mocnijpkyBaHa HaMH 3aKOHOJABYO BHM3HAUYC€HA MOJKJIHMBICTH € 3aCO00M
3aJI0BOJICHHSI TOTpeO Ta iHTepeciB ii Hocis (e Oe3mocepeHhO BUILIMBAE 3
BU3HAYCHHS TIOHSTTS «Cy0’ €KTHBHE TIPABOY);

2) peamizaiiisi TpaBa Ha CHOpaBeIIMBHIA Cyn mepeadadae HEOOXiTHICTH
YXBQJICHHSI CyJOM CIIPABEIJIMBOTO pIIIEHHS, SKE€ B TEOpii NpaBa Mae Ha3BY
«MPaBO3acTOCOBHUI akT». L{IHHICTh TaKUX aKTIB BUSBJISETHCA Y X 3HAUYIIOCTI SIK:
a) odimiiHoro Kepena iHdopmalli mpo IHAWBIAyaldbHI MpaBa # 0OOB’S3KH
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cy0’ekTiB mpaBa (iHopMmalliiiHa IiHHICTB), 0) JIeraJbHOTO 1 JIETITUMHOTO
IOPUJIMYHOTO 3acO0y IS BIOPSIAKYBAHHS CYCIUTBHUX BITHOCHH, peai3allii notped
Ta IHTEpECiB 0COOU, PO3B’sI3aHHS IPABOBUX KOH(IIKTIB 1 BIIHOBJICHHS MTOPYIISHUX
npaB (IHCTpyMEHTaJIbHa I[IHHICTH); B) MOPUAUYHOTO 3aco0y BiIHOBJICHHS
1ICTOPUYHOT CITPaBEJIMBOCTI CTOCOBHO HE3aKOHHO 3aCYIKEHUX IPOMA/ISIH, K1 CTalN
’KEepTBaMHU MOJIITUYHUX perpeciil (IcTopuyHa LiHHICTB) [8, ¢. 58].

OCKUTBKY eMITIPUYHOI0 OCHOBOIO JTOCHIPKEHHS TpaBa Ha CIPABEIIIUBHMA CY/T
Ta MEXaHi3My Horo 3a0e3MeueHHs € aKTH KOHCTUTYIIMHOTO 3aKOHOAaBCTBA Y KpaiHH
W okpemux 3apyOiKHUX KpaiH, KoHBeHIIs 0Opo 3axuUCT TpaB JIOAUHHA 1
OCHOBOTOJIOXHHUX cBOOO I Ta pitenHst CtpacOyp3bkoro Cyay 1 HalllOHATbHUX CY/IiB
VYkpaiau, 1m0 MawTh NHCHMOBY (OpMY BHUPaKEHHS, BBXAEMO 3a HEOOXiTHE
BUKOPUCTAHHS TE€PMEHEBTUYHOTO METOJOJIOTiYHOro miaxony. Llei ememeHT
IHCTPYMEHTAJILHOTO  KOMIIOHEHTY METOJIONIOrii  0a3yeThCs Ha  CYKYIHOCTI
NPUHIIUIIB, TPaBUJI 1 IPUMOMIB TIIyMAadeHHS! PI3HOMAHITHUX IOPUJANYHUX TEKCTIB
[9, c. 60-78].

He wmeHm BaxkiauBe 3HA4YEHHS MJis1 Mi3HAHHS OOpPAaHOTO HaMH SBUIIA
BIJIBOJUTHCS 1 CUCTeMHOMY miaxonay. [loTpeba Horo mpakTHYHOTO BUKOPUCTAHHS
3yYMOBJIEHA OCOOJIMBOCTSIMU MEXaHI13My 3a0€31eUeHHS MpaBa Ha CIIpaBeIMBUHN CY/T
SK JUHAMIYHOTO, IJIICHOTO, CHCTEMHOT'O YTBOPEHHSI, 1110 CKJIaJIa€ThCs 3 OaraThox
€JIEMEHTIB, NOEJHAHUX MK COO0IO 3B’ SI3KaMH 1 BITHOCUHAMH.

[Ipu BUCBITJICHHI MUTAHHS ISUIbHOCTI HAIIOHAJIBHUX CY/IIB 13 3a0€3MCUCHHS
IpaBa KOKHOTO Ha CIPaBEIJIMBUN CyJ] HaraJIbHUM € BUKOPUCTAHHS 1 A1SUIbHICHOTO
METOJI0JIOTIYHOTO MiIX0/Ty, Mi3HaBaIbHI MOXIMBOCTI sikoro gociiaus C. I'ycapes.
HaykoBenp Harosomrye Ha TOMY, IO JISUIBHICTh BHCTYIA€ MOSCHIOBAJIHLHUM
dakTopoM, SIKUW Ja€ 3MOTY Y3TO/PKEHO MOEAHATH 3MICT 1 (OpMy HOPUIAIHOL
TISTTBHOCTI,  PO3MEXYBAaTHU METy JISUIBHOCTI  CYO’€KTIB Ta  Y4YacCHUKIB,
O0XapaKTePU3yBaTH 3aCO0H y CIIBBITHOIICHHI 13 3aBJIaHHSIMH, O3HAYUTH OCHOBHI Ta
JIPYTOPSIHI €JIEMEHTU y CTPYKTYP1 MISUTBHOCTI, MiIIATA A0 METOJIMKH BU3HAYCHHS
ii epexTuBHOCTI [10, ¢. 310].

VY mnporeci gochipkeHHs (EHOMEHIB TpaBa Ha CIpaBeIMBUN CyJ Ta
MEXaHI3My MOro 3a0e3NeueHHs METOJUKAa BUKOPUCTAHHS JiSUIbHICHOTO MiIXOTY
3YMOBJIIOE€  HEOOXIJHICTh IHTEpPHpETalii TAKOr0 TEPMIHOJOTIYHOTO  PANy:
KTOBEIIHKAY, «JI151», «A1STbHICThY, KIIPUHIIUIH TISUTBHOCTI», «METOIH JISJILHOCTDY,
«MeTa JiSTTBHOCTI» Ta «pe3ysbTaT AisuibHOCTI» [10, c. 310].

Ha 3aBepiiieHHs1 CBO€ET JOMOBII 3ayBa)KUMO, 1110 THOCEOJIOTTUHHMM MOTEHIIIA
BUIIIE3raJaHUX METOIOJIOTIYHUX MIAXOI1B Oy/Ie JIUIIIE 3pOCTATH, SIKIIO BUIIE3raaH1
METO0JIOT1YHI M1IX0A1 OYAYTh BUKOPUCTOBYBATUCS CUCTEMHO.

CnHcoK BUKOPHUCTAHMX JKepe:
1. Cepmiok I. A. InTepnperaiisi HOHATTS METOJOJOTIYHUM MIAX1]1 y Cy4acH1 npaBHUYIN
Hayui. Haykoeuil gicHuk [{Hinponemposcbko20 0epitcagHo2o yHigepcumemy 6HYMPIUHIX CRpas.
2018. Ne 4 (97). C. 52-58.
2. IIpo parucdikaniro KoHBeHLIi Mpo 3aXMUCT MpaB JIOJAUHU 1 OCHOBOIOJIOXHHUX CBOOO
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Taking into the account progressive development of international law and its
humanization, the concept of a legal status of an individual currently comes to the
forefront of scientific interest from multiple perspectives including a historical point
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of view. Studying the genesis and development of an individual's legal status under
international law in premodern and modern periods (late 4th millennium BC — early
20th century) allows to discover its transformation patterns and requires using
historical methodology and principles of research.

In general, the legal status of an individual constitutes an established position
of a person in a society and consists of a set of rights, freedoms and obligations
depending on the existing prerequisites [2, p. 377]. An international context of this
notion includes its legal support on regional and global levels by means of adopting
various agreements and using established international customs. Historical
developments of mentioned elements of the legal status of a person in premodern
and modern periods pose a substantial source of insights regarding the dynamics of
the shifting interplay between individual autonomy and state authority [5, pp. 1-3].

Theoretical and methodological foundations of research regarding the legal
status of an individual within the mentioned time frame should include historical
method as a general scientific research tool along with analytic and synthetic source
criticism and historical-theoretical method as specific approaches within historical
science.

Usage of the historical method allows to establish the circumstances of the
emergence and development of the legal status of a person during certain historical
periods. This is one of the ways in which researchers might apply historical analysis
to sharpen the critical potential of a research question [4, p. 117].

In its turn, source criticism is a special scientific method of cognition which
can be divided into two levels — analytical and synthetic. Whereas the former helps
to clarify the origin and content of a historical and legal source, identifying
individual facts regarding the international legal position of individuals within a
certain chronological framework, the latter serves in the process of considering
historical and legal sources in their interdependence [3, pp. 143—144, 150-151].

The process of researching the legal status of an individual in premodern and
modern periods also includes using the historical-theoretical method. In particular, this
approach makes it possible to identify changes in the semantic content of the concept
of the international legal status of an individual during specific historical periods and
the role of this legal phenomenon as a significant component of international relations
from ancient times to the beginning of the last century [1, p. 22].

It needs to be stressed that theoretical and methodological foundations for
studying the evolution of the legal status of a person in international law during the
premodern and modern periods constitute an essential set of methods and principles
of historical and legal inquiry. These are aimed at identifying patterns of
development and characteristics of the international legal status of a person from the
late 4th millennium BCE to the early 20th century. In the process of addressing this
topic, analyzing, organizing and presenting obtained research results, particular
attention must be paid to the alignment of the work with the fundamental principles
of scientific knowledge — historicism, objectivity, dynamism, determinism, and
systematicity. These principles form the foundation for studying the peculiarities of

180



[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

the development of the legal status of a person in international law during the
premodern and modern periods.

In conclusion, the effective application of the aforementioned methods
ensures the comprehensive examination of an individual's legal status under
international law in premodern and modern periods. Parallel consistent use of the
principles of historical research facilitates a nuanced understanding of the
progression and adaptation of legal norms and customs regarding the notion in
question and warrants research effectiveness and comprehensiveness.
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Haranis PACTOPI'YEBA,
acripaHT XapKiBChKOI'0 HAI[IOHAJIBLHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

ACQUIS COMMUNAUTAIRE SAIK OCHOBA 3ABE3IIEYEHHSA
MPAB JIIOJUHU B €BPOINIEMCHKOMY COIO3I

MiKHapOIHO-TIPaBOBI MEXaHI3MH 3aXUCTy TpaB JIOJWHUA OXOIUTIOIOTH JIB1
OCHOBH1 MOJIEN, SIKI OXOIUTIOIOTh SIK YHIBEpPCAJIbHY, TaK 1 PEriOHaNbHI CHUCTEMH
3aXUCTy MpaB JdoauHu. Ha choroaHi Bi Il MOJENl HE CKJIAIal0Th BIAOKPEMIICHOT
YaCTHHHU LIITICHOTO, a OCTIHHO 3HAXOASTHCS Y B3a€MO3B SI3KY, IO MPOSBISETHCS Y
METO/IaxX CIIBPOOITHUIITBA Ta B3aeMOBILTUBY. [Iporiecu pedopmyBaHHS cucTeM
3aXUCTy TpaB JIOAMHU MPOCIIIKOBYIOThCs sk Ha piBHI OOH, Tak 1 Ha piBHI
perioHaIbHUX MIDKHAPOJHMX opraHizauii. 3okpema, ctBopena Paga OOH 3 npas
monuan 2006 poky cxBaluia TaK 3BaHUN <«IHCTUTYIIMHUN TakKeT», SKUH
nepeadayae OCHOBHI TPU MEXaHI3MM: MEXaHI3M YHIBEPCAJIbHOI MEpPIOANYHOT
3BITHOCTI, MEXaHI3M KOHCYJbTATUBHOTO KOMITETY Ta MEXaHi3M Mojayl cKapr.
Takuii pepopMoBaHUil MEXaHI3M KOJIET1aJIbHOI 3BITHOCTI OyJle IOMOBHIOBATH, a HE
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3aMIHIOBAaTH TMPOIEAYpPU 3BITHOCTI BIAMOBIIHO JO MIKHAPOIHO-TIPABOBHX
JIOTOBOPIB B cepl 3aXUCTy MpaB JToAUHH. [Iporecu ynockoHaIeHHs! MPU3BOISTh
JI0 TIBUINEHHS €(PEKTUBHOCTI OpraHi3aliifHO-TIPaBOBUX MEXaHI3MIB 3aXUCTy IIpaB
moauHu [1, c. 166] Ta mMaroTh Ha METI MOCHUJICHHS CIIBIpaIll MiX Jep)KaBaMH,
MDKHApOJHUMHU OpraHi3allisMi CTOCOBHO MOJIEpHI3allii MiX0/IIB 11010 HAJEKHOTO
pearyBaHHS HUMU Ha BUSBIICHI BUITAIKU TIOPYIICHHS TPaB JIFOINHHU.

€Bpomneiicbka CUCTEMA 3aXHUCTY MPaB JIIOIMHH CKIAAAETHCS 3 TPhOX OCHOBHHUX
koMmrnoHeHnTiB — Pagun €Bpormn, OBCE Ta €Bponeiickkoro Coroszy. [Ipu yvomy
npouecu pedopMyBaHHS HAa PETIOHATBHOMY pIBHI CIYTYIOTH Ai€BHUM (DakTOpoM
YIOCKOHAJICHHS MEXaH13MYy 3a0€3MeUeHHS 3aXUIIEHOCTI MTPpaB JIFOIMHU Yepe3 CyI0B1
YCTaHOBH Ta IHIII OpraHH. Y KpaiHa OroJI0CHIIa TOJIOBHI OPIEHTHPH, IKi B OCHOBHOMY
HaIIJICH] Ha MiATPUMaHHS JIOJCHKOIO BHUMIpY, a caMme MpobiieMaTtuill CBOOOIU
CJIOBa, TPOCYBAaHHS TOJIEPAHTHOCTI 1 HEAMCKPUMIHAII, TEHJEPHOI pPIBHOCTI,
060poTHOU 3 TOPTIBIICIO JIOJIBMU. 3 TOYKU 30PY (HOPMATBHO-IOPUIUYHOTO MiAXOIY
00O0B’SI3KOBOCTI PIIIIEHh OCHOBHUMH KOMIIOHEHTaAMH €BPOMEHCHKOI CHCTEMHU
3aXMCTy MpaB JIOAUHU CIyTryloTh came Pama €Bponu ta €Bponelickkuii Coro3
[1, c. 166].

VY mpaBoBiii cucreMi €Bporelicbkoro Coro3y 3aXHCT MpaB JIOJMHU MOCIAA€E
OJIHE 3 YUIBHUX MICIb AK €JIEMEHT 3a0e3neueHHs] e(peKTUBHOTO (PYHKI[IOHYBaHHS
BHYTpilIHbOrO pUHKY. [Ipu npomy cr. 2 JloroBopy npo €sponeiicekuii Coro3 [2]
BKa3ye, 1110 I[IHHOCTI MTOBAry JI0 JIIOJCHKOI I'IHOCTI, CBOOOIU, AEMOKpAaTIii, pIBHOCTI,
BEPXOBEHCTBA IpaBa 1 MOBAru Mpas JIIOJAUHU € CIIUIBHUMU JIJIs1 BCIX JAEpKaB-4yJICHIB
y CYCHUIbCTBI, J€ JOMIHYIOTh IUTIOpaii3M, HEJUCKPUMIHALIS, TEPIUMICTbD,
CIpaBeUIUBICTh, COJIAAPHICTH 1 PIBHICTh MK JKIHKaMmH 1 4yoJioBikamu. CtaTTs 3
BKa3aHoro JloroBopy 3a3Havae, 110 HapiBHI 13 3aCHYBAaHHSAM BHYTPIIIHBOTO PUHKY
€Bpocoro3y OAHIEIO 3 11Iei 00’ eqHAHHS € 00pOTHOA 3 COLIATILHUM BIUYKEHHSM 1
JUCKPUMIHAIIIEI0, CIPUSHHS CIPAaBEMJIMBOCTI 1 3aXHUCTY, PIBHOCTI, COJIJapHOCTI
M1XK TIOKOJIIHHSMH 1 3aXHUCTY MpaB IUTUHU. X0oua y JOKTPUHI HasiBHA TOYKa 30Dy,
BiJIIIOBITHO /10 K07 ITpaBa JIFOIMHHU 3HAXOIMIIMCH 11034 Ji€I0 acquis communautaire?,
3 i€l TO3UINEI BaXKO MOTOJUTUCH y 3B’SI3KYy 3 THM, HIO0 TMOHSATTSA acquis
communautaire € IMMUPOKUM 1 CTAHOBUTH OCHOBY MPABOMOPSIIKY €BPOCOIO3Y, SIKUI
BKJIIOUAa€ B ceOe CYKYMHICTh MPaBOBUX HOPM, IO MarOTh OOOB’SI3KOBUN Ta
PEeKOMCHIAIIMHANA  XapakKTep, CYIOBUX pillleHb, JOKTPUHAJILHUX IIOHATH,
peKoMeHaIi Ta 1oMoBiieHocTel [ 1, ¢. 168]. Takum unHOM, MOXHA KOHCTAaTyBaTH,
110 acqUiS € KOMIUIEKCOM «TBEPJIOTO» Ta «M’SIKOTO» IIpaBa €BpOCOI03Y, BKIFOYAIOYH
HOTr0 OCHOBHI MPHUHIMIH, JOKTPUHM Ta IIHHOCTI. [liATBEp/KEHHSM IHOTO €,

2 CyKynHiCTh NPUHIMIIB, MPaBWI i HOPM, INO HAKONHYEHi y MeKaX MOJITHYHOTO,
MIPaBOBOTO Ta €KOHOMIYHOTO A0cBiny €C 1 MarOTh TEHACHIIIO O MOJEpPHi3allii, Kl MiUISATraloTh
000B’sI3KOBOMY 30€peKEHHI0O y Tpoleci HOro MisIbHOCTI Ta TMOJAIBIIOTO0 PO3BUTKY,
CTaHJApTH3YIOTh €BPOMNENCHKI LIHHOCTI TAKMM YMHOM, IO MOTIM iX MOYKHa BUKOPUCTOBYBATH K
YMOBHY OJIMHMIIIO IS TapaHTyBaHHS MiHIMaJIbHUX 0a30BUX IpaB Ta iHTepeciB rpomaisiH €C Ta
Jiep KaB-wIeHIB, a TAKOXK 3a0€3MeUyl0Th BIJMOBIJHICTh TAKMM €BPOMEUCHKUM IIIHHOCTSAM TPETiX
KpaiH 3a yMOBH ix nparaeHHs 7o cmismnpari 3 €C ta/abo Bcrymy B €C [3, c. 474].
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HaIPUKJIa, 3MiHa MPABOBOI'0 CTaTyCy TAKOTO IOKYMEHTa, siK 169 XapTiss OCHOBHHX
npaB €poneiicbkkoro Coro3y, sika Oyna mporosiomieHa y 2000 pori Ha camiTi
€Bpocoro3y y M. Himma. Bianosigno no crarri 6 JloroBopy npo €Bponeichkuii
Coro3 HopMmu XapTii HaOyBalOTh TaKOl * IOPUIMYHOI CWIM, IO W YCTaHOBYI
JIOTOBOPU  €BpONEHChKOrO0 00’€qHanHsA. JlaHWIl NTOKYMEHT € HOBHM €TaroM Yy
PO3BUTKY HOPMATHBHOTO 3aKpIIJICHHS TIpaB JIIOJWHA 3 TpPUTAMaHHUMHU i
IOPUIUYHOIO CHJIOK0 1 MeXaHi3MoM peamisarttii [1, ¢. 168-169], BpaxoByroun Te, 10
€C BCTaHOBJIIOE HOPMH Ta CTaHJAPTH, CIPSMOBAHI Ha 3aXWCT MpaB JIOAWHU Ta
TPOMAISTHCHKUX CBOOOJ B yCiX KpaiHax-wieHax [4, c. 88] OTxke, iHTerpaiis npas
JIOAVMHM B acquis communautaireé TpaBoBOi cuctemu €Bporeicbkoro Corosy
BKa3yIOTh Ha Mojaibimii pyx €C cTOCOBHO JOTPUMAHHS Ta 3aXKHCTY MPaB JIOIUHU.
[Tin6uBaroun MiACYMKH, MAaEMO 3a3HAYUTH, 1110 acquis communautaire 3aiimae
NPOBIIHY poOJb y 3abe3nedyeHHl mpaB oauHu y €BpomneiicbkkoMmy Corosi. 3a
JIOTIOMOTOI0 MEXaHI3MIB acquis communautaire TmpaBa JIOAUHU HE JIHIIE
3aKpITUTIOIOTHCS SIK HEBIJ €MHA CKJIafoBa mpaBonopsaky €sponeiickkoro Corosy,
ase 1 3a0e3neuyeThCsl JUHAMIYHUN PO3BUTOK THCTUTYTY 3aXUCTY MPaB JIOIUHU.
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Baaguciaas CTEHHEHKO,
acripanT XapKiBChKOT'0 HAI[lIOHATIBLHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIpaB

Hayxosuii kepienux:

Oaexcanap PAJYEHKO,

JOIEHT Kadepu KOHCTUTYIIHHOTO

1 MDKHApOJIHOTO TIpaBa Ta MpaB JIIOIUHU
XapKiBCHKOTO HAI[IOHAJILHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUIAT IOPUIUIHUX HAYK, JOICHT

IPABOBUI 3AKOH Y CUCTEMI IPABOBOI JTEP)KABU

3aranbHOBIJIOMO, 1110 3aKOH 1 MPaBO CHIBBIAHOCATHCS K opma 1 3MicT. Konu
IIPaBo 1 3aKOH 301rat0ThCs, TOJII € BC1 MIJICTaBU 32 3MICTOM BU3HAYATH TaKUH 3aKOH
K TpaBOBHUH, TOOTO crpaBeBuil. OCHOBHUMH O3HaKaMH IPaBOBOTO 3aKOHY
MO>KHA Ha3BaTH HACTYIIHE:

— BIJANOBIJIHICTh 3arajlLHOBU3HAHUM IPUHIIAIAM TyYMaHI3My, JEMOKpATii,
cB0O00/IM, CIPABEIIMBOCTI, PIBHOCTI;

—  3aKplIUIIOE TpaBa, CBOOOAM JIOJUHM W TpOMaJsHMHA, TepeadadyeHi
MIKHApOJIHUMHU CTaHAApTaMH (3MICTOM BIANOBIAHUX MIXKHAPOJHO-TIPABOBUX aKTiB-
JOKYMEHTIB);

— BIJMNOBIiJIa€ TPUHIUITY (PopMaIbHOI PIBHOCTI;

— HOPMATHBHO BHPAXKa€ 3arajibHUi MaciTad 1 piBHY Mipy CBOOOIM JIFOICH;

— HOro 3MICT — II€¢ HOPMATHUBHO 3aKPIIUI€HA CIIPABEJINBICTD;

— 'y Horo 3MicTi BIJCYTHS CBaBOJsL («CYO’€KTHBI3M», «BOJIOHTAPU3IM
3akoHomaBI) [1, c. 852].

OpHak MU HEe MOKeMO morouTrcs 3 nymkoro B. Jlemaka ta O. Cemepaxa, siki
HAMOJIATAIOTh HAa TOMY, IO «IPAaBOBHUM € 3aKOH, YXBAJICHHH B yMOBax
JIEMOKPATUYHOTO peKuMy. [HakIe KaXy4du, B yMOBaX JI€MOKPATUYHOI MOJITHYHOT
CUCTEMH, KOJU CYCIUIBCTBO MAa€ MOKJIUBICTH JIETITUMYBAaTH HOPMY MO3UTHBHOTO
npaBa (K Oe3nmocepeHbO, TaK 1 4yepe3 MyONiuHy Biaay), Taka HOpMa 3aBXKIU
30iraerbcsi 3 mpaBoM» [2, c. 63]. Ha Hame rimboke mNepeKOHaHHS, HE
JEMOKPATUYHHUIN TOJITUYHUN PEXKUM HaJla€ 3aKOHY O3HAaK IMPABOBOTO, a sKpa3
IIPaBOBUH 32 CBOEIO CYTTIO 3aKOH CBITYUTH ITPO IEMOKPATUIHHUI XapaKTep ep KaBy.
Hagith B 3arajom (3a iHIIMMH O3HaKaMu) JAEMOKpATHUHIM Jiep>KaBl MOXKJIMBI 3a
NEBHUX HECTPHUATIUBUX OOCTaBWH, Hacamrepel TIOJITHYHOro 3a0apBJICHHS,
BUIAJKK (X04a B EpeBaXKH1M OLIBIIOCTI ¥ MOOJAMHOKI) MPUIUHATTS 3aKOHOAABYUM
OpraHOM HEMPABOBOTO 3aKOHY. Y TaKOMY BUNIAIKY JeprKaBa Ofpa3y HE BTPATHUTH
O3HaK IMPABOBOi 32 YMOBU BIJICYTHOCTI CHUCTEMHOCTI y MPUNHSATTI HEMPaBOBUX
3aKOHIB, aje€ TaKli BHUMAJKU CIMOHYKAaTUMYTh i BXKMBATU 3aXOJH, CIPSIMOBaHI Ha
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BJIOCKOHAJICHHSI 3aKOHOAABYOr'0 TMPOIECY, 30KpeMa MIISXOM OLIbII MIUPOKOTO
3aJTy4eHHsI MPEJCTAaBHUKIB TPOMASTHCHKOT'O CYCH1IBCTBA 0 MIPOLIECY po3poOIeHHS
Ta TMPUUHATTA 3aKOHY. AOCOJIOTHE BHUKJIIOYEHHS WMOBIPHOCTI MPUUHATTA
HEIPaBOBOT'O 3aKOHY HABPSIJ UM 3arajloM MOXJIMBE, TPOTE MPArHyTH 10 MiHIM13aIlil
TaKMX BUMAJKIB CydyacHa JepxaBa, sKa NPETeHJye Ha CTaTyC JIEMOKPATHUYHOI,
3000B’s13aHa.

[IpaBoBuii 3akoH sK Oe3mocepeqHe BIAOOPAKEHHS KOHCTUTYLIMHOTO
MPUHITUITY BEPXOBEHCTBA IIpaBa Ma€ CTaTH IOPUAWYHOIO OCHOBOIO Cy4YacHO1
MPaBOBOI JIepkKaBU. Y IbOMY KOHTEKCTI ITUIKOM CIYIIIHOIO € TIPaBOBa ITO3HIIIS
Koncrurymitnoro Cyny VYkpainm, BHCIOBJICHA HUM y MOTHUBYBaJbHIA YacCTHHI
pimerns Ne 15-pn/2004 Bix 02.11.2004 p.: «BiamosigHo 10 YaCTUHU MEPIOT CTATTI
8 Koncrutyii Ykpainu B YKpaiHi BU3HA€ETHCS 1 J1€ MPUHIIAI BEPXOBEHCTBA MPaBa.
BepxoBeHCTBO mpaBa — 1ie MaHyBaHHsI MpaBa B CyCHUILCTBI. BepXoBEeHCTBO MpaBa
BUMAarae BiJI JIep>KaBU HOTO BTUICHHS Yy MPaBOTBOPYY Ta MPaBO3aCTOCOBHY
JUSTTBHICTD, 30KpEMa Yy 3aKOHH, SIKl 32 CBOIM 3MICTOM MarOTh OyTH NMPOHUKHYTI
nepeyciM 1IesIMU COITIaIbHOI CIIPaBENIMBOCTI, CBOOOIU, pIBHOCTI TOIIO. O HUM 3
MpOSIBIB BEPXOBEHCTBA TMpaBa € Te, IO IMPaBO HE OOMEXKYETbCA JIUIIE
3aKOHOJIABCTBOM SIK OJIHI€I0 3 HOTO (hOpM, a BKJIFOUAE U 1HIII COIiaJIbHI PETYIISTOPH,
30KpeMa HOpMH MOpasi, Tpaaullii, 3Bu4ai TOIIO, K1 JIETITUMOBAHI CyCHIJILCTBOM 1
3YMOBJIEHI ICTOPUYHO JOCATHYTHMM KYJIbTYpHHM pIBHEM CyCHUIbCTBA. Bei i
€JIEMEHTHU MpaBa 00’ €THYIOThCS SIKICTIO, 1110 BIAMOBIJAE 171€0JI0T1i CIIpaBEIIMBOCTI,
17€1 paBa, sika 3Ha4HOIO Mipoto BigoOpakeHa B KoHcTuTywii YkpaiHu.

Take po3yMiHHS TTpaBa HE Ja€ MIiACTaB JJIsl HOTO OTOTOXHEHHS 13 3aKOHOM,
SAKUH 1HO/A1 MOKe OyTH i HECIIpaBEeJIMBUM, Y TOMY YMCII 0OMEXyBaTu CBOOOAY Ta
piBHICTh 0coOu. CripaBeUIMBICTh — OJTHA 3 OCHOBHUX 3acajl MpaBa, € BUPIIIAIBHOIO
y BHU3HAQUYEHHI MOro sK peryisTopa CyCHUIBHUX BIAHOCHH, OJHHM 13
3arajbHOJIIOJICBKUX BUMIPIB MpaBa. 3a3BUuail CIPaBEJIMBICTh PO3TIISAIAIOTH SIK
BJIACTUBICTh TIpaBa, BUPAXKEHY, 30KpeMa, B PIBHOMY IOPUIUYHOMY MacIiTadi
MOBEAIHKM W y MPOMOPIIAHOCTI FOPUAMYHOT BIAMOBIIAIBHOCTI BYMHEHOMY
MPaBOIOPYILICHHIO [3].

CaiTornsigHa IiHHICTH PO3PI3HEHHS MpaBa 1 3aKOHY HacaMIiepe MOJsrae B
TOMY, IO TaKWW MiJIXiJ TPHITYCKAa€ PO3MEKOBYBAaHHS MPOTHUCTABJICHHS TpaBa U
CBaBOJII (3aKOH MoOxke OyTu (opMor Jeramizailii CcBaBoJii), HE JOMYyCKae
MepeTBOPEHHS MpaBa B 3aci0 po3npasu, nepeadadac 000B’ I3KOBICTh BiAMOBITHOCTI
3aKOHY 00’€KTHUBHINA NPUPOJI CYCHIIBCTBA, JIIOAUHU TOINO). 3 1HIIOTO OOKY, MpH
OTOTOKHEHH1 TMpaBa 1 3aKOHy CJiJl OauuTh SK TEBHUM pe3yJbTaT TaKOTO
OTOTOXXHEHHsSI HACTYIMHI HEAONIKU: TIOCTYJIOEThCS CBaBLUIA BJIaaH, HECBOOOIA
MBIAHUX, 3aTBEPDKYETHCS 000B’I3KOBICTh TIpaBa JJIs MiABJIATHUX MPU BUTHHIN
BOJT1 3aKOHOJIABIIS Y TIPOIIECI HOPMOTBOPUYOCTI (KEPYETHCS TUTHKY TIPOLIECYaThbHUMHU
HOPMAaMH), OCKUTBKH MPABO — II€ PE3yJbTaT BOJI i BOJICBUSBICHHS 3aKOHOIABIIS
(BTaIHOMTPUMYCOBHIA MPOTYKT HOPMOTBOPHYOCTI JepkaBu) [1, c. 853].

Sx cnymuo 3ayBaxye A. M. lllynwsra, y peanisx ChOTOJICHHS OCHOBHA
mpo0siemMa CITiBBIHOIIICHHS MpaBa i 3aKOHY — Mpo0iieMa BU3HAUYCHHS TIPUKIIATHUX
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KpUTEpIiB PO3pI3HEHHS IMPaBOBOro M HempaBoBoro 3akoHy [1, c¢. 853]. Hapasi
BUOKPEMITIOIOTH JIB1 TPYITH KPUTEPIiB («O3HAKY) BIIMIHHOCTI ITPaBOBOIO 3aKOHY Bi/l
HEMpaBOBOTro, a caMe (hopMaibHi, sIKI XapaKTepU3yrTh (GOpMY MPAaBOBOTO 3aKOHY
(moTpuMaHHS TMapJaMEHTOM TMPOLEIYpU NPUUHATTS 3aKOHY, BIJIMOBITHICTb
MPUHHATOTO 3aKOHY KOMIIETEHIIII mapiiaMeHTy) W MaTepiaibHl (XapaKTepu3yloTh
3MICT MPaBOBOTO 3aKOHY, BIJIMOBIAHICTh 3aKOHY KOHIICMIi MpaB JIIOJWHH,
BIJIMTOBITHICTh 3aKOHY KOHCTHTYIIHHOMY JIaTy — «KOHCTUTYIIIHHUM TPHHIIATIAM)),
BIJIMTOBIAHICTH 3aKOHY CYCIIJIBHOMY Iporpecy Tomio) [4, c. 83-96].

Ha namy aymKy, y 1aHOMY BHIIaJIKy TIepIiia Tpyma — e ckopime popmanbHi
KpUTEpii KOHCTUTYLIHHOCTI 3aKOHY, a/Ke MpOoIleAypa MOro BHECEHHS Ha PO3TIIsL
MapJIaMeHTy Ta TMOJAJBIIOr0 PO3TISAY W TPUAHSTTS, SK TPABWIO, IIITKOM
BHU3HAYAETHCSI OCHOBHUM 3aKOHOM JepKaBH. A OChb SKpa3 MarepiaibHl KpuTepii
JIHACHO BU3HAYAIOTh MPABOBUI 3MICT 3aKOHY, 3PEITOI0 XapaKTEPU3YIOUU HOTo SIK
IpaBOBUM 4M, HABIAKH, HEMPaBOBUil. BapTo MaTu Ha yBasi, 110 XapakTep 3aKOHY
0e3rocepe/IHbO BIUIMBAE HA MPABOCBIIOMICTH TPOMAJISH, HA CTYIIHb MOIIUPEHHS
TAaKOr0 HEraTHUBHOTO SIBUIIA SK IMPABOBUI HITLTI3M, Ha PIBEHb JOBIPHU CYyCHIIbCTBA
70 IHCTUTYIIN JaepxaBu (a 1€, y CBOIO 4Yepry, € 1HAMKATOPOM IXHBOI BIIACHOI
JIETITUMHOCTI), 3peIIToI0 Ha €(EeKTUBHICTh (PYHKI[IOHYBaHHS BCHOTO JEP>KaBHOTO
MEXaHI3My Ta HOT0 B3a€MOJIIIO 13 CYCIIJIBCTBOM i OKPEMUM I'POMATHUHOM.

CnucoKk BUKOPHCTAHUX JIXKepeJt:

1. Iynera A. M. KoHueniis po3pi3HEHHs IpaBa 1 3aKOHY, ii CBITOIJISIAHA I[IHHICTH,
npukiIaaHe 3HadeHas. @opym npasa. 2011. Ne 4. C. 852-855.

2. Jlemak B., Cemepax O. IlpaBo Ta 3aKOH: CIiBBIJHOLIEHHS B TEOPETUYHOMY 1
MPAKTUIHOMY ceHcaX. Dinocogisn npasa i 3aeanvha meopis npasa. 2012. Ne 1. C. 60-67.

3. Pimenns Koncrutyniitnoro Cyay VYkpaiHM 3a KOHCTUTYLIMHMMH TOJaHHSAMH
BepxoBHoro Cyny VYkpainu mono BiamosigHocTi KoHcTutymii YipaiHu (KOHCTUTYIIHHOCTI)
noJjioxkeHb ctatTTi 69 KpuminaneHoro Kogekcy YKpainu (crpaBa npo MpU3HAYSHHS Cy10M O1IbIll
M'skoro  mokapanHg) Big 02 gucromama 2004 p.  Ne  15-pm/2004.  URL:
https://zakon.rada.gov.ua/laws/show/v015p710-04#Text

4. Koztobpa M. «IIpaBoBuii 3akoH: mpoOiaemMa KputepiiBy. Bicnux Axademii npagosux
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SAna AH/IPYCHK,
CTYJIEHTKa 2-TO KypCy

Hayxosuii kepignux:

Terana ) KEI'J/IIHCBKA,
BHUKJIa1ad Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHIIPOBCHKOTO AEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

CYB’EKTUBHA CTOPOHA KPUMIHAJIBHOI'O
ITPABOIIOPYHIEHHS ITIJI YAC
ITOBHOMACHITABHOI'O BTOPTTHEHHSA

[ToBHOMacmTabHe BTOprHeHHsT Pocii B YKpaiHy CTBOPWIIO €KCTpeMasbH1
YMOBH, SIK1 CYTT€BO BILUIMBAIOTh Ha ICUXIKY JIIOJEH Ta MOXKYTh CHOTBOPIOBATH TXHIO
CBIIOMICTH 1 Bouo. Lle, O6e3nepeuno, BioOpakaeTbes 1 HA CyO'€KTHUBHIN CTOPOHI1
KpUMIHAIbHUX MPAaBONOPYILIEHb.

Cy0'ekTHBHA CTOpOHA KPUMIHAIBFHOTO MPABOTOPYIICHHS XapaKTePU3YEThCS
BHYTPIIIHIM TICUXIYHUM CTaHOM oOcoOH, sika BuMHs€ 3i104uH. Lle mepenbauae
HAsBHICTh MEBHUX MOTHUBIB, HaMipiB, €MOI[I{, CBIIOMHUX pIlIEHb Ta MCUXIYHHUX
IpolLEeCiB, sIKI BiIOyBaloOThbcsl B 1 CBIAOMOCTI. B yMoBax mnoBHOMAacIITabOHOTO
BOEHHOIO KOH(IIIKTY Il TCHXIYHI IPOLECH MOXKYyTh HaOyBaTh OCOOJIHMBOIO
3HAYEHHA, OCKUIbKU (PaKTOPH BiifHM 3HAYHO BIUIMBAIOTh HA MOBEJIHKY 0COOM Ta ii
3JIaTHICTDH OIIIHIOBATH MPAaBOMIPHICTb CBOIX JIii.

Cy0’eKTHBHA CTOPOHA 3JIOUMHY — I1€ BHYTPIIIHIM CBIT 3JI0YMHIIS, HOTO TyMKHU
Ta MOYYTTS MIOJ0 CKOEHOr0. BOoHa BU3HAYA€THCS ICUXIYHUM CTABJIEHHSM 0COOU JI0
CBOIX Miif Ta iX HacmiakiB. KiltouoBUM €I€eMEHTOM € yCBIJJOMJICHHSI CBO€1 BUHU —
PO3YMIHHS, 110 BUMHSAEL 37I04MH. MOTUB (IIpUYMHA) Ta ME€Ta BPAXOBYIOTHCS HE
3aBIK/IM, a JIMIIE SKIIIO0 3aKOH MPSIMO Ha Iie BKasye [1, ¢. 222].

Buna sk 000B’S3KOBUII €JIE€MEHT CYO'€KTHBHOI CTOPOHM MAa€ BEIUKE
3HAYEHHS, PO L0 CBIAYMUTS i1 3rajika He nuiie B KpuMiHabHOMY KOJeKcl Y KpaiHu,
a u y crarti 62 Konctutymii Ykpainu. 3rijHo 3 HeE, «ocoba, sika BYMHUIIA
KpUMIHAJIbHE MTPaBOMNOPYILIECHHSI, BBAXKAETHCSI HEBUHYBATOKO Yy MOrO BUMHEHHI 1 HE
MOXxe OyTH MijIaHa KpUMIHAJILHOMY MOKapaHHI0, JOKH ii BUHY He Oyje JOBEIEeHO
B 3aKOHHOMY MOPSJKY 1 BCTAHOBJIIEHO OOBUHYBAJIbHUM BUPOKOM cyay» [2]. OTxe, 3
KOHCTUTYIIHHUX HOPM BUIUIMBAE, 110 BUHA € HEOOX1HOIO CKJIA0BOIO OY/Ib-SIKOTO
IIPaBOIOPYILIEHHS, a i1 BIICYTHICTh 03HAYA€ BIJICYTHICTh CAMOI0 IIPABOIMOPYILICHHS.
VY crarti 23 KpumiHanbHOTO KOJEKCY YKpaiHU 3a3HA4Y€HO, 110 BUHA € MCUXIYHUM
CTaBJIEHHSIM OCOOH 10 BUMHEHOTO HEI MISHHS a00 Oe3misJIbHOCTI Ta 1X HACIAKIB,
ske BHM3HaudaeThcs MM Koaexkcom 1 Moke HposBIATHCS Yy (GopMi yMuciay adbo
HeoOepexkHocTi [3].

Biiina — ne ckmagHuii mepioj JUIsS KOXKHOTO, ajie OCOOJHMBO ISl THX, XTO
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OTNIMHUBCS Ha TepeqoBid abo B 30H1 OoioBux mii. IlocTiiiHMil cTpax, TpuBOra,
HEJOCUTIaHHSI, IEPEBTOMA, BTpaTa OJIM3bKUX, ICUXOJIOTTYHUI TUCK T 1HIIII YUHHUKH
IPU3BOATH JI0 MOPYIIEHHS! HOpMaIbHOTO (DYHKIIIOHYBAaHHS MO3KY Ta Iicuxiku. Lleit
CTaH MOJK€ BIUIMHYTHM Ha 3JIaTHICTH JIIOJUHU KOHTPOJIIOBAaTH CBOIO MOBEIIHKY,
pUHAMAaTH palliOHaJIbHI PIIICHHS Ta YCBIOMIIOBATH HACIIIKHM CBOIX JIiil.

Yci 37104MHM, HE3aJIeKHO Bl MOTHBAIIii, Oy IyIOThCSI HAa MEBHUX MCUXIYHUX
MpoIiecax, Kl MPOXOoIATh Y CBIIOMOCTI 0co0H, 110 ix BuuHse€. L{i mporecu MOXyTh
OyTu cBimomMuMu a00 HECBIIOMHMH, aj€ BOHU € KJIIOYOBUMH y (HOpMyBaHHI
3IOYMHHOTO HaMipy Ta BYMHEHHI 370YMHY. BaXamBO po3ymiTH, IO MCUXIYHI
MPOIIECH y KOXKHOTO 1HIMBIAyyMa € YHIKaIbHUMHU. BIUIMB Ha HUX MOXYTh MaTH
BIKOBI, FeHIepHi Ta iHII1 PakTopu. OKpiM TOTO, BIULIUB BOEHHOTO CTaHy Ha MCHUXIKY
JIOJIMHY MO>K€ 3HAYHO BIUIMHYTH Ha 11 3JaTHICTH JI0 PalllOHATLHOTO MHUCJICHHS Ta
KOHTPOJIIO HaJl BJACHOIO MOBEAIHKOIO.

Boennuii ctan, sikuii HacTae BHAC1I0K 30pOMHOT0 KOHGIIKTY, Ma€ MIMOOKHIA
1 TpUBAJIMI BIUTUB HA MCUXIYHUHN cTaH JoauHu. [locTiiHui cTpax, 3arpo3a >KUTTIO
Ta 3J0pOB’10, BTpara OJM3BKHX, pO3pyXa Ta HemnepeadadyyBaHICTh CHUTYyaIlil
OPU3BOATh JO CEPUO3HUX EMOIIMHUX TEPEeKUBaHb 1 ICHUXOJIOTIYHHUX 3MiH.
Oco05MBO TOCTPO pearyroTh Ha BOEHHUM CTaH JITH, aJ[K€ BOHHU 1€ HE cPopMyBaH
JIOCTaTHBO MIllHy TICHXiuHy OOOpDOHHY CHCTEMY. IM BaXKO 3pO3yMITH, IO
BiIOYyBA€ThCSA, 1 HYOMY 3MIHWJIOCS ixHE 3BWUYaiiHe KUTTA. Jlopocii Takox
MEePEKMUBAIOTh BAXKK1 €MOIIii, TOB'A3aH1 3 HEOE3MEeKOI0, HEBU3HAUEHICTIO 1 BTpaTaMHu.

BiitHa 3 1i HemependaudyBaHICTIO Ta O€3MOCEPEIHBOI0 3arpO30K0 KUTTIO
CYTTEBO BIUIMBA€ HAa MOTHBAIIO Ta IUICTIOKIAAaHHS JIOAUHU. Y TaKuX
eKCTpeMaJbHUX YMOBaX TPaAULIKAHI IIHHOCTI Ta MPIOPUTETH MOKYTh 3MIHIOBATHUCH,
a MOTHUBAIIIS JOCATaTH MUPHUX IT1JIeH BIIXOAUTH HA JPYTUH TIJIaH.

Ha ¢poHnTi, 1e )KUTTS BUCUTDH HAa BOJIOCHHI, JIFOJU XOUYTh BUXKUTHU, 3aXUCTUTH
CBOIO pOJMHY Ta KpaiHy. llimenoknagaHHsi CTa€ BY3bKHM, 30CEPEKEHUM Ha
HeraHuX mnoTpedax Ta 3aBlaHHSX. Y THIy, J€ BiiiHA TPHUCYTHS, ajié HE TaK
BiJTYyTHA, MOTHUBAIIISl MOKe OyTH OLIBIN Pi3HOMaHITHOIO. J[J11 6araTh0X TOJIOBHUM
MOTHBOM € JIONIOMOTa THM, XTO TIOCTPAX/aB BiJ BiiiHH, BOJOHTEPChKA JISIIBHICTD,
miatpumka 3CY. IloBemiHka JIOJUHU B yMOBax BIMHM 3aJIeKUTh  BIJ
1HANBIAyaTbHUX OCOOTMBOCTEH, NOCBiAY, XapakTepy, aje ICHYe DS 3araJlbHUX
TeHJieHIIi#. JIroau MOXKyTh OYTH MOTHUBOBAHI CTPAaxXoM, JIIOTTIO, OaJKaHHSIM IMOMCTH,
a00 HaBMAaKH, MOYYTTSIM CHIBUYTTS, XKajeM Ta Oa)KaHHSM MPUHECTU KOPUCTh.

Biiina, sk macmTabHa TpaBMaTU4YHA IMOis, BIUIMBAE HA I[IHHICHI Opi€HTAIlil
Ta MOpajbHI TPHUHIMITA JIIOJWHU, 110 MOXKE MPHU3BECTH J0 MOPYIICHHS CTHYHUX
HopM. lle BimOyBaeThcs yepe3 eMolliiiHe BUCHAXKEHHS, MTOCTIMHUI CTpax, 3HEeBary
KUTTS Ta CTPaXAaHb, MO0 MPU3BOAITH 10 BTPATH IMOYYTTS CIPaBEIMBOCTI Ta
B1IIIOBI1IAJIbHOCTI.

Boennuii cran 3 WOTO MOCTIHHOIO 3arpo30I0 JKUTTIO Ta OE3Mell CTBOPIOE
VHIKQJIbHUA TICUXOJIOTIYHUW THUCK, IO MOXK€ TMPU3BOJAWTH JO EMOIIHHOI
HecTabuTbHOCTI. CTpaX, HEHAaBUCTh Ta arpecis, SKi 4acTO CyNpPOBOKYIOTh BIHHY,
BIUIMBAIOTh Ha TICHUXIYHUH CTaH JIIOJeH, I1HOJI BHKJIMKAOYU AehopMalliro
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IIPABOCBIIOMOCTI Ta 3HMKEHHS MTOPOTY TOJIEPAHTHOCTI /10 HACHIIBCTBA.

BiitHa — me uac OesmpereneHTHOI HEBU3HAYCHOCTI, KOJHM JIOCTYITHA
iHopMalriss yacto oOMEXKeHa, a CHUTyallis IOCTIMHO 3MiHIeThesa. Lle 3HadHO
YCKIJIATHIOE TIPOIEC MPUAHATTS PIllICHb SK JJIs1 BIHCHKOBHX, TaK 1 JUIS UBUILHUX.
[Tig yac BifiHM JIOMU CTHUKAIOTHCS 3 BEIMYE3HUM TICHXOJIOTIYHHUM THCKOM, IIIO
BIJTMBAE HA iXHIO 3/IaTHICTH PalliOHAILHO MHUCIIUTH Ta aHai3yBaTu iHpopmairio. B
yMOBaxX o0OMexeHo1 iH(pOpMAIIii JIFOIA YaCTO MOKJIAA0ThCS Ha 1HTYIIIIO Ta eMOITii,
10 MO>KE€ TIPU3BECTH JI0 MOMUJIKOBHUX pilieHb. [IpUiHATTS pimieHpb mig yac BIHHU
YCKJIATHIOETHCSL HE JuIe OpakoM iH(opmailii, aje i 3HaYHOIO MIBUAKICTIO MOJIMH,
10 BUMAara€ MUTTEBHX 1 4aCTO Hemepen0auyBaHuX .

BpaxyBanHs cy0'€eKTUBHOI CTOPOHHM KPHUMIHAJIBHOTO MPAaBOMOPYIICHHS ITiJT
4yac [OBHOMACIUTAOHOTO BTOPTHEHHS €  HAJA3BUYAallHO BAXJIMBUM IS
CHpaBeIMBOro mpaBocy . OcoOIMBO B KOHTEKCTI BOEHHOT'O CTaHY, KOJH JIFOAU
nepeOyBaroTh iJ] BEIUYE3HUM CTPECOM, CTHUKAIOTHCS 3 €KCTPEMaIbHUMHU YMOBaMU
Ta BTPATOIO 3BUYHUX LIHHOCTEH.

Cnucok BUKOPHCTAHUX JKepeJt:

1. Angpienmn B. B. O3Haku cy0’€KTHBHOI CTOPOHM CKJIQJIB 3JI0YHHIB, TTOB’SI3aHHUX 3
BUKOPUCTAHHAM CIYXKOOBUX TIOBHOBaXX€Hb. KOHIIEMIiA «KBa3iKOPYMHIIITHOTO 3JI0YHUHYY.
Hayxosuii sicnux [{ninponemposcoko2o O0epocasnoo yhigepcumemy eHympiwinix cnpaeg. 2020.
Bunyck 1. C. 221-227.

2. Koncrutynis Ykpainu: 3akon Ykpainu Bin 28.06.1996 p. Ne 254x/96-B. BepxoBHa
Pana Ykpainu. URL: http://zakon5.rada.gov.ua/laws/show/254k/96-Bp.

3. KpuminaneHuii xonmexc Ykpainu: 3akoH Ykpainm Bim 05.04.2001 p. Ne 2341-11l.
Bepxoena Pana Ykpainu. URL: http://zakon3.rada.gov.ua/laws/show/2341-14.

Hasapiii AHAPYIIbKH,
3100yBay BUIIIOI OCBITH

Hayxkoeuii kepisHux:

Terana JKET'JIIHCBKA,
BHUKJIaa4 Kadeapu
KpUMiHAJbHO-TIPAaBOBHUX JUCIUILIIH
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

MOHSTTA CYJOYCTPOIO YKPATHU TA MOT'O B3AEMO/IIS
I3 CYMI’DKHUMU ITPABOBUMMU NNOHATTAMMU

Tepmin cynoyctpiit y Koncruryiii Ykpainu mae cBoe BUSHAUYECHHS B TPHOX
HOPMATHUBHUX MOJIOKEHHSX:

1) ycratti 125 Konctutymii Ykpainu 3a3Ha4a€Thes, 1110 OpraHisailis Cy/IiB B
VYkpaiHi TIPYHTYEThCS Ha MPUHIUIIAX TEPUTOPIATBLHOCTI Ta Chemamizami 1
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BHU3HAYAETHCS 3aKOHOM;

2) y nyHkTi 14 cratTi 92 KoHcTuTymii Ykpainu BKa3yeThcs, 0 OpraHi3ailis
CY/liB BUBHAYAETHCS BUKJIIOYHO 3aKOHAMU Y KpaiHu;

3) y vactuni 2 ctarti 130 OcHOBHOTrO 3aKOHY 3a3HAYa€THCSA, IO PO3MIp
BUHAroOpoOAM CYii BCTAHOBIIIOETHCS 3aKOHOM IIPO OpraHizallito cyaiB [4].

3axon Ykpainu «IIpo cynoyctpiit i craTtyc CyaiB» HOBUHEH YiTKO BU3HAYATH
CyIIOyCTpii, aje, He3BaKal04M Ha Te, IO BiH BkiIro4ae po3xin Il 3 HazBor
«CynoycTpiil», He Ma€ 4iTKOrO BU3HAUEHHS I[bOTO TEPMIHY 1 OOMEXKYETHCS JIUIIIE
JEeKiIbKOMa HOPMaMH, aHaJOTIYHUMHU 10 nonokeHb Koncrtutynii Ykpainu. Crarts
3 mporo 3akoHy YITKO HE BKa3ye, 10 O3HAYAE TEPMIH «CYJIOYCTpiil», aje BOHA Jla€e
MiJICTaBy BBAXXATH, L0 «CYIOYCTPii» MOXKE PO3TIISIIATUCS K «€JUHA CUCTEMA CY/IiB
VYkpainn» [2]. BiacyTHICTh YITKOTO BH3HAYEHHS TEPMIHY «CYIOYCTpii» Ha
3aKOHOJIaBUOMY PIBHI MPHU3BOJUTH JI0 BIJICYTHOCTI €IMHOI JYMKH B HAYKOBOMY
CEpEelIOBUIIIl IOJ0 HOro TIAyMAau€HHs. 3 TOYKU 30py JOKTPUHH, TOHSTTS
CYJIOyCTPOIO TIYMAYUThCS PI3HUMHU criocobamu. 3rigHO 31 ctarTeto 1 3akoHy
VYkpainu «[Ipo cymoycTpiii 1 craryc CyaaiB», y MpaBOBId JOKTPUHI 4YacTO
BUKOPUCTOBYETHCS MIJIX1J, 3@ SIKUM Cy/J0Ba Bliaja 1IEHTU(PIKYETHCS 3 CUCTEMOIO
OprasiB, 110 i BUKOHYIOTh, TOOTO 3 CyZ10BOIO cucTeMoro [2]. TakuMm unHOM, JesKi
BUEHI BBaXalOTh, IO MOHATTA CYAOYCTPOIO € TOTOXXHHUM CYAOBIH CHUCTEMI,
pO3yMIIOUM MOro $IK 3arajbHy CYKYIHICTh CYJIB, OpraHiB Ta YCTaHOB, SKI il
00CIIyTOBYIOTH [6].

Tepwmin «cy0Ba cHCTeMa» B OCHOBHOMY BUKOPHUCTOBYETHCS HAYKOBIISIMH JJIST
BIJIOOpaXE€HHSI CYTHOCTI MOHATTS «CUCTEMA CY/IB». Y CBOIM HOCHIAHUIIBKIA pOOOTI
H. 1. KBacHeBchKa niifliuia BUCHOBKY, IO CYJIOBAa CUCTEMa SIBJISIE COOOI0 YaCTUHY
CUCTEMU CYZOBOI BJIaJM 1 MOXKe OyTHU OXapakTEpPU30BaHA B HOPMATUBHO-TIPABOBUX
aKTax YKpaiHCHKOTO 3aKOHOJIABCTBA SIK OpraHi3alliifHO €IMHA CYKYITHICTh BCIX
CYJIOBHX YCTAHOB, CTBOPEHHX BiAMOBITHO 10 OCHOBHOTO 3aKOHY Ta 1HIITUX 3aKOHIB
KpaiHu, K1 MalOTh BUHSITKOBI TTOBHOBa)XEHHS Yy CIipaBax mpasocyis [3, c.112].

Jlesiki MOCHIAHUKKA Ta HAYKOBIl PO3TJISAAIOTH MOHSTTS «CYIOYCTpii» SK
Ha0lp HOpPM, IO BHM3HAYalOTh OCHOBHI TPUHIMIIM OpraHizaiii Ta misSIBHOCTI,
3aBAaHHS, BHYTPIIIHIO CTPYKTYPY Ta KOMIIETEHIIIO CYAiB 1 MOMIOHUX iM OpraHiB
(Tperelicbki cyau, apOiTpaxi), a TakoX O€3MoCepeHbO CHCTEMY CYIIB KpaiHH 1
CUCTEMY OpraHiB, CTBOPEHHUX JJIs1 00CIYyTOBYBAHHS LIi€1 CYZ0BOi cCUCTEMH [7].

Jlesxi BUEH1 MpU O3HAYEHHI CYJO0BOi BJIaJy BIIMOBIISIOTHCS BiJl TOTO, 1100
3BOJMTH ii 3HaUCHHSI J0 TUIKH JepkaBHOi Biaau. 3a B. /1. bpuniieBum, cyoBa Biaaa
IpeCTaBIIsiE COO0I0 OJIHY 3 KITIOYOBHX Ta HE3AICKHUX (DYHKIIIN JepKaBHOI BIaIH.
s ¢yHKIig peam3yeTbCs uepe3 MISIbHICTh CHUCTEMH CYIIB Ta OpraHiB
opraHizaiifHoro (KajapoBOro Ta JOIMOMIDKHOTO) 3a0e3leUeHHsS, CTBOPCHHMX Ha
ocHoBi Koncturyiii. [1i opranu maroth 3a MEeTy IIITXOM BUKOHAHHS CBOIX (DYHKITIN
3a0e3neunTH JOTPUMAaHHS (3aXMCT) TpaB 1 3aKOHHUX IHTEPECIB JIIOJIMHU Ta
rpOMaJTHUHA, IOPUANYHHUX 0Ci0, CyCIUIBCTBA Ta AepxkaBu B oMy [1, c. 50].

Bci acmektr CcymoBOi JISTTBHOCTI, IO TMPEIACTaBIsAIOTH C000I0 GdopMu
peamizamii CyqoBOi BJIaJW, MOXHA Yy3aralbHUTH TEPMIHOM «CYJIOYHUHCTBOY.
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30kpema, 11e TOHSTTS BX)KUBAEThCS Tpuul B TeKcTi KoncTuTymii Ykpainu. Y myHKTI
14 crarti 91 OcHOBHOTO 3aKOHY BKa3yeTbCs, 110 CYAOYMHCTBO BH3HAYAETHCS
BUKJIIOYHO 3aKoHaMu YkpaiHu. Jlpyra uvactuHa ctarti 129 MICTUTH mNepenik
OCHOBHMX TNPHUHIIMIIIB CYJOYMHCTBA, & YETBEpTa YAaCTHHA CTBEPIKYE, IO
CYJIOYHMHCTBO 3JIIMCHIOETHCS CYAJICIO SIK OJTHOOCOOOBO, TaK 1 KOJETI€I CYIJIIB YU
CYJIOM IPUCSHKHUX [4].

[ToBHUM BHU3HAYECHHSIM TEPMIHY «CYIOYMHCTBO» MOKHA BBa)KATH HACTYITHE:
1€ MPOIIECYATTbHUN TOPSIOK MOJJaHHS MTO30BIB Ta BUPIIIICHHS CIIPaB, sIKi BUHUKAIOTh
13 PI3HOMAHITHUX TPABOBIJHOCHH. BOHO OXOIUIIOE TMOPSAOK MPOBEACHHS
MpoIeCyaTbHUX il yYaCHUKaMH, TPOIEAYPH NPHUHATTS PIllleHb, a TaKOX
OCKap>KEeHHsI Ta Meperiisi yxBajia. KpiM Toro, CyJo4MHCTBO BKIIIOYAE B ce0€ MOJaHHS
3asiB MPO MOPYUICHHS MpaB 1 3JI0YMHU, X BUSABIICHHS, PO3CIIIlyBaHHA Ta Mepeaady
MaTepianaiB KpUMIHAIBHUX MPOBAKEHB 10 cyny [5].

OTxe, B yKpaiHCbKOMY 3aKOHOABCTBI Ta HAYKOBI1/ TEPMIHOJIOT1T BCE YaCTIIIe
BUKOPHCTOBYIOTh TaKli BHpa3H, SK «CyJOBa Bialla», «CyJllOoBa CHCTEMa» Ta
«CYZIOUYMHCTBO» HAPIiBHI 3 TEPMIHOM «CYIOYCTpiit». [HOI 111 TOHATTS BBAXKAIOTHCS
B3a€EMO3aMIHHUMH 3 TEPMIHOM «CYAOYCTpii», MPOTE, HA HAIl IMOTJIAJ, BaXKJIUBO
BIJIPI3HATH iX MPU IXHBOMY TMOSICHEHH1 Ta BUKOPUCTAaHHI.

Cnucok BUKOPHCTAHOI JiTepaTypu:

1. bpunues B. /I. Crannaptu mpaBoBoi JAep’kKaBU: BTUICHHS y HALlIOHAJIbHY MOJIENb
oprasi3aiiiHoro 3ade3neueHHs cya0Boi Biaau: MoHorpadis. Xapkis: [Ipaso, 2010. 464 c.

2. IIpo cynmoyctpiit 1 craryc cyaniB: 3akoH VYkpainu Big 02.06.2016 p.
URL:https://zakon.rada.gov.ua/laws/show/1402-19#Text (nara 3Bepuenns: 30.11.2024).

3. Ksacuescrka H. JI. IToHATTS cynoBoi cucteMu YKpaiHu: cydyacHUd morisa. @opym
npasa. 2015. Ne 5.C. 110-113. URL: http://nbuv.gov.ua/j-pdf/FP_index.htm_2015 5 20.pdf.
(mara 3BepHenHs: 30.11.2024).

4. Koucturymis Ykpainu Big 28.06.1996p. URL: https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80#Text (nara 3sepHenns: 30.11.2024).

5. Tomsarrs cymoumncta. URL:  http://studopedia.com.ua/l_92165_ ponyattya-
sudochinstva.html (mara 3Bepuenns: 30.11.2024) .

6. Ilpuruka /1. JI. CTBOpeHHs HAyKOBO OOTPYHTOBAHOI CHCTEMH MpaBOCYIII B YKpaiHi
— rojIoBHa MeTa cynoBoi pedopmiu. Ilpaso Vkpainu. 2009. Ne 12. C. 71-84.

7. Opunnuna ennuxiionenis: B 6 T. / peaxou. : FO. C. lllemuryuenko (roi.) Ta iH. Kuis:
Vkp. enuuki., 2004. T. 6 : T.-5. 768 c.
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Muknta BUMUXIH,
3100yBay BUIIIOi OCBITH

Hayxosuii kepienux:

Tersna JKEI'JITHCBKA,
BHKJIaga4 Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

3AXHCT ITPAB B YMOBAX 3AITPOBAJIZKEHHSA ITPABOBOT'O
PEKUMY BOEHHOTI'O CTAHY: IIPABO HA TPOMAJIAHCTBO
TA 3AXUCT NEPCOHAJIBHUX TAHUX

3anpoBa/KEHHSI MPABOBOIO0 PEKHUMY BOEHHOTO CTaHy B YKpaiHI CYTTEBO
BIUTMHYJIO HAa peaii3allilo ImpaB I'poMajsiH, 30KpeMa MpaBa Ha TPOMASHCTBO Ta
3aXUCT MEPCOHAIBHUX JaHMX. Y CY4YaCHHX YMOBax BiifHM, KOJu iHQopMalliiiHa
Oes3reka € KpUTUYHO BaXKJIMBOIO CKJIAJ0BOIO JEP>KaBHOIO YIPaBIIHHA, YKpaiHa
3MyllleHa OaJlaHCyBaTM MK 3a0€3MEUeHHSIM HaI[lOHAJIBHOI Oe3MeKu Ta
JOTPUMAaHHSIM OCHOBOIIOJIOXHHUX MpaB JOAUHH. [IpaBo HA TPOMaASIHCTBO € OJTHUM
13 0a30BUX MpaB JIIOJAWHM, rapaHToBaHux KoHcTuTymiero Ykpainu (ct. 25) Ta
MIDXKHapOJHUMH aKTaMM, TAKUMHU K 3arajibHa JeKjaparlis rnpas Joaudu (ct. 15). Y
KOHTEKCTI BOEHHOIO CTaHy 3a0e3leueHHs IbOoro ImpaBa HalOyBae 0COOJIMBOT
aKTyaJbHOCTI 4Ye€pe3 MOXKJIMBICTH MacoBOr0 MEpPEMILIEHHsI Ocl0, OKyHaliko
TEPUTOPIN Ta HEOOX1HICTh MATBEPKEHHS TPOMAJITHCTBA JUIsl y4acTi y CyCHUIbHO-
MOJIITUYHOMY KHUTTI.

B ymoBax BoenHoro crany Kabiner MiHicTpiB YKpainu 3aTBEpIuB 3aX0IH, SIKi
BKJTIOYAIOTh MEPEBIPKY JOKYMEHTIB, MiITBEP/HKCHHSI TPOMAJITHCTBA Ta, 32 MOTPeOH,
PUMYCOBE BCTAaHOBJIEHHS 0cOOU. 30KpeMa, SIKII0 0c00a HE MOKE Ha/1aTH TIOKYMEHTH,
0 MIATBEPKYIOTh TPOMAJSHCTBO, TepeadadeHa mpoleaypa aJMiHICTPATUBHOTO
3aTpUMaHHS ISl BCTAHOBJICHHS i1 ocoOuctocTi. Ile TuMyacoBe oOMEXEHHS IpaB €
BUITIPaBJAAHUM Yy paMKax 3a0€3MeUeHHS HalllOHAIBHOI O€3IEKH, ajie MoTpedye CyBOPOTro
JIOTPUMAaHHS 3aKOHOABCTBA JUII YHUKHEHHS TIOpyIIeHs [1, C. 24].

3axyCT NePCOHATBHUX JTaHUX € (YHAAMEHTAIbHOIO rapaHTIE MPUBATHOCTI
Ta OCOOMUCTOI HEIOTOPKAHHOCTI. YKpaiHChKE 3aKOHOJIAaBCTBO, 30KpeMa 3aKoH
VYkpainu «IIpo 3axuct nepcoHaabHUX JaHUX», BCTAHOBJIIOE YITKI BUMOTH 10 300Dy,
00poOku Ta 30epiraHHsi mepcoHanbHOi 1HQoOpMalli. BoeHHuit cran 3ampoBajauB
3MIHU JI0 IIMX HOPM, 30KpeMa PO3IIMPUB MMOBHOBAKCHHS JIEPKABHUX OPTraHiB y
cdepi J0CTyIy 10 MEPCOHATHHUX JAHUX.

Pozmpenns mpaB aepKaBHUX OpPTraHiB:

— JlepxaBHi opranu, Taki sk HarionanpHa mnodmimisg, Ciyxb6a Oe3nexu
VYkpainu, 30poiHi Cunm, OTpUMaM MPaBO HA CHOPOUIEHUH JOCTYyH IO
NEPCOHAIIBHUX JaHUX Yy BUMAJKaX, BU3HAYEHUX 3aKOHOJIABCTBOM, 30KpeMa s
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NepeBIPKU JOKYMEHTIB, OTJISTy TPAHCIIOPTHHUX 3aC001B, )KUTJIA Ta 1HIIMX 00’ €KTIB;

— 3akoH Ykpainu «lIpo 3axuct nepcoHaqbHUX JaHUX» J103BOJIsIE OOPOOKY
naHux 0e3 3roju cy0’€kTa y BUMAAKaX, KOJIHU 1€ HEOOXITHO JJIS 3aXUCTY KUTTEBO
BOXJIMBUX 1HTEpeCiB abo0 HamioHanpHOI Oe3meku. Hampuxman, 30ip maHuX s
nepeBipku ocid, mo mepedyBaroTh y 30HI OOWOBHX i, ab0 mJis 3amoOiraHHs
TEPOPUCTUYHHUM 3arpo3am [2, C. 36].

[ToctanoBoro Kabinery MinicTpiB Ykpaiau Oyno 3ampoBapKeHO 3a00pOHY
BUKOPHUCTAHHSA IIEHTP1B OOPOOKHU TaHUX, PO3TAIIOBAHUX HA THMYACOBO OKYITOBaHHX
TepuTopisix. JJs miBUIEHHS piBHS O€3MEeKH PEKOMEHI0BAaHO MEPEHECTH JaHi J0
3aKOPJOHHMX IIEHTPIB 3 BIJAMOBIAHUM piBHEM 3axucTy. OcoOJIuMBHIA aKICHT
3p00JICHO HA 3aXUCTI1 IaHUX B1Jl Kibep3arpo3, Takux K (IIIMHT Ta HECAHKI[IOHOBaHI
BUTOKM JaHMX. byllo BBEIEHO alNropuTMHM pearyBaHHs Ha KiOep3arposu,
BKJIFOYAIOYM CAHKIIIT 32 BUTIK 1HPOpMaIIii Ta 1HII TOPYIICHHS.

3mian 0 KpumiHanbHO-TIponeCyaibHOrO0 KOAEKCY JO3BOJWIM CIIAYUM
OpraHaM NMPOBOJUTH OIJISJIM €JIEKTPOHHUX HOCIIB 0€3 CaHKIII Cyqy 3a HasBHOCTI
MIJICTaB BBa)XaTH, IO JIaH1 € HEOOXIMIHUMU ISl po3ciiayBaHHs. [Ipote s Hopma
BUKJIMKaJa KPUTUKY Yepe3 BIACYTHICTh YITKUX KpUTEP1iB JocTyy. OOMEKEHHs, 1110
3aMpoBaKEH] BOEHHUM CTAHOM, MAIOTh OyTH TUMYACOBHMH Ta MPOMOPIIAHUMHU.
HeoOxigHo 3a0€3neYnTH MEXaH13MH HE3aJIEKHOTO KOHTPOIIO 32 BUKOPUCTaHHSIM
NIEPCOHAJBHUX JTAHWX JIJISl YHUKHEHHS 3JI0B)KUBaHb [3, €. 10].

Otxe, 3a0e3neyeHHs OallaHCy MK HalllOHAJIBHOIO OE3MEKOI0 Ta MpaBaMu
JIOJIMHU € CKJIaJHUM, ajie HeOOX1JHUM 3aBJaHHIM /i1 YKpaiHU B yMOBax BIWHHU.
Jlume 3a yMOBHM YITKOI MPaBOBOi perjamMeHTallli, e(peKTUBHOTO KOHTPOJIIO Ta
MIPO30POCTI MM IepKABHUX OPTaHIB MOXKHA TapaHTyBaTH 3aXHCT MpaB TPOMAJISH 1
MEePCOHANILHUX JIAHUX HABITh Y HAUCKIIQIHIIIINX YMOBAX.

CnucoK BUKOPHCTAHUX JKepeJr:

1. Muxaitmuk A. Jlo TWTaHHA HOPMATHBHO-TIPABOBOTO PETYIIOBAHHS 3aXHUCTY
NEepCOHATBHUX JJAHUX MPALliBHUKIB B YKpaiHi. HaykoBHii BICHUK Y KropoJICHKOr0 HallioHAJIbHOT'O
yuiBepcurety. Cepis: [Ipaso 2022. C. 82-87.

2. Xynoneit S. I'., H. A. 3arpeGenbHa. 3aXUCT NEPCOHANIbHUX JaHMUX Y Iepiod il B
VYkpaiHi IpaBoOBOro pexXUMY BOEHHOTO CTaHy: 3arajibHoTeopeTnuHi acnektu. Legal Bulletin. 2023.
C. 75-82.

3. Spwmaki X.II. lono mutanHs kKoH(ineHIiiHOT iHdopMarii B opranax HarionanpHOT
noJinii Ykpainu mijg yac pexxumy BoeHHoro crany. 2022. C. 62-66.
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Tumyp BYT'A€EHKO,
3100yBay BUIIIOi OCBITH

Haykoesuii KepieHuK:

Mapuna BOUTIOK,

BUKJIa1a4 Kadenpu Teopii

Ta iICTOPIi Iep>kaBH Ta IpaBa,
KOHCTHUTYIIHHOTO MpaBa Ta Mpas JIOJAUHU
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MI’KHAPOIHO-ITPABOBI MEXAHI3MUA
3ABE3IIEYEHHA ITPAB JIIOAUHU
B YMOBAX 35POMHUX KOH®JIKTIB

30poitHi  KOHGUIIKTHA, HE3aleXHO Bl  iX  Macmraly,  3aBkIu
CYNPOBOKYIOThCSI CEpHO3HUMU MOPYIICHHIMH TPaB JIFOAUHH, 3arpO3aMH KHUTTIO,
cB00O/I1, 3I0POB'T0 Ta TJIHOCTI rpoMajisiH. B Takux ymoBax 3a0e3nedeHHs 3aXUCTy
MpaB JIOJUHU CTa€ OJHUM 3 KITIOYOBHX 3aBJaHb MIKHAPOIHOI CHITHHOTH Ta
HalllOHAJIbHUX JiepKaB. KOHCTUTYIIIHI Ta MIXHApOJHO-IPABOBl MEXaHI3MHU €
OCHOBHHMIMH IHCTPYMEHTaMH, 32 JOTIOMOTOIO SIKMX 3a0€3Meuy€eThCsl JOTPUMAaHHS Ta
3aXMCT MpaB JIOJWHU MiJ Yac 30pOMHUX KOH(IIKTIB. 3aXUCT MpaB JIOJUHU € 1
MOBUHEH OyTH MPIOPUTETHUM HANPSIMOM JISIIBHOCTI A€p>KaBU HE TUIbKM B MUPHUI
yac, a i B yMOBax BIfiHHU.

Croronui Ykpaina nepeOyBae B OJJHOMY 3 HaWCKJIQJHIIMIUX MEPIOAIB CBOET
icTopii, amke 30poiftHa arpecis pociiickkoi (deneparii CHpUYHMHIIA MAacoBi
MOPYIICHHS TPAaB JIIOJAUHU, HOPM MIXHAPOHOTO TYMaHITApHOTO PaBa, 1110 MalTh
KaTtacTpo(idH1 HACHIIKH IJIs1 YKPATHCHKOTO HApOy.

BiamosigHO 10 MIXKHAPOIHOTO ITpaBa Taki Jii KIacH(piKyIOThCS K arpecis, ska
€ OJTHUM 13 HaWCepHO3HIMMX 3JI04YMHIB NpoTu Mupy. Hespaxkatoun Ha te, mo Pana
besnekn OOH mae moBHOBaXKEHHS BU3HAYATH aKTH arpecii, Pocis, sk mocTiiHui dieH
Panu 3 mpaBoM BeTo, 6J10KyBaia Oyab-AKi PIllIEHHS 111010 BJIACHOI arpecii. Y BiINOBIIb
Ha 11e ['enepaibna Acamb6iies OOH cknukana Haa3BUUYaliHy CrelialbHy Cecito, 100
PO3IJISTHYTU MHUTAaHHS MIKHAPOJIHO-TPABOBOi oliHKKM di Pociiicekoi deneparii. B
yMOBax BIMHM TNpaBa JIIOJUHHM OINUHSIOTHCS I 3arpo3or0. Macmrabd xaocy,
MOPO/PKEHUH BIMHOIO, MPU3BOAUTH JO TOTO, 110 HABITh HE3HAYHI MOPYIICHHS B
MHPHHUH Yac BUAIOTHCSI HE3HAYHUMHU Ha oHI MaciTabHoi pyiHaiii [1, c. 8].

CriliKicTh 1 Omip YKpPaiHCHKOTO HApOJy CTald CHMBOJOM OOpOTHOM 3a
HaWBaXJIMBIIII TIPaBa JIFOIUHU: TIPABO HA XKUTTS, CBOOOIY, BIACHICTh, MOJITUYHE Ta
KyJIbTypHE CAMOBHU3HAYCHHSI, a TAKOXK MPAaBO Ha MUP. MIXKHAPO/IHI IOTOBOPH 11010
3aXMCTy TMpaB JIOJMHA MalOTh OCOOJMBE 3HAYCHHS HABITH Mij yac BiiHU. Bonu
CHPUSAIOTH YTOYHEHHIO PEXUMIB 3aXUCTy, IO 3a0€3Meuyl0ThCsl MIXKHAPOJHUM
TYMaHITapHUM TIPABOM, 1 MPUPIBHIOIOTH 3000B’s13aHHs B cdepl MpaB JIOAUHHA 0
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OCHOBHHMX MPUHIUIIIB TYMaHHOCTI. Y MIXKHApPOJIHOMY IpaBi 3aKpirjieHa 6e3yMOBHA
BIIMOBIAANBHICTh  JIEp)KaB, SKI  3JIMCHIOIOTh HE3aKOHHUN KOHTPOJb Hal
TEPUTOPIEI0, 32 TOTPUMAHHS TpaB JoAWHU. Lle 3aKkpiluieHO B TakMX akTax, sK
IV T"aa3zpka KOHBEHIIIS PO 3aKOHM Ta 3BUYAi cyxomnyTHO1 BiiHM (1907), )KeHneBchka
KOHBEHIIISI TTPO 3aXKUCT LMUBLILHOTO HaceJleHHs i yac BiitHU (1949), JlonaTkoBuit
MpPOTOKON 10 Hei, a Takox pe3omoriss ['enepampHoi Acambiei OOH
«BignoBigaNbHICTE JAEpXKaB 3a MDKHApPOMHO-TIpoTuripaBHi misHHS» (1983). 1li
JOKYMEHTH TMOKJIAJal0Th Ha OKyNaIliidHI Jep>kaBU  3000B’S3aHHA  IIOZO
3a0e3neyeH sl mpaB 1 cBOOO IIUBIILHOTO HACEJIEHHS HaBiTh B yMOBaX 30pOHMHOTO
KoHuTIKTY [2, C. 35].

HaBith y HaifTeMmHim dYacu BIMHHM 3aXHUCT MpaB JIIOJWHU 3aJTUIIAE€THCS
KJIFOUOBUM HAMpSIMOM isUTBHOCTI JI€pkKaBU 1 MDKHAPOJHOI CHIIBHOTH. YKpaiHa
MPOJIOBXKY€E OOpPOTHCS 3a BIJHOBJICHHS CIPaBEIJIMBOCTI, IpaBa Ha MHUpP Ta
JIEMOKPAaTHYHI IIHHOCTI, $KI BTUIIOIOTH OCHOBHI 3acad MIXXKHAPOIHOIO
rYMaHITapHOTO TIpaBa.

JXeneBcbka KOHBEHIIISI € OCHOBOIIOJIOKHHM JOKYMEHTOM MIKHApPOIHOTO
TrYMaHITapHOTO MPaBa, 10 PETyJII0e 3aXUCT 0c10 i yac 30poiHuX KoHGIiKTIB. BoHa
MICTHUTh 3arajibHi IPaBUJIa, K1 OXOIUTIOIOTH P13HI ACMIEKTH 3aXUCTY 0C10, BKIIIOYAI0UU
3a0e3MeYeHHs] MEMYHOI JOTIOMOTH, €BaKyallif0 Ta CTBOPEHHS O€3MEeYHUX 30H IS
HUBUILHOTO HaceneHHa. OcoOmuBy yBary B KOHBEHIIT NPUAUIEHO TakK 3BAHUM
«3axXUIIEHUM 0co0aM», SIK1 3T1JIHO 3 ii CTaTTer0 4 MaroTh IPABO Ha TYMaHHUH 3aXHCT
He3allexKHO Bl cutyaiii. Kpim Toro, KoHBeHIlsT BCTaHOBIIOE OOOB'SI3KM CTOPIH
KOH(JIIKTY IIOAO 3aXKUCTy TPOMAJsH BOPOXKOi JEpKaBU Ha CBOIM TepuUTOpIii Ta
IIUBLJIBHOTO HACEJICHHS Ha OKYITOBAaHHUX TePUTOPIsx [3].

OaHuM 13 OCHOBHHMX MPHUHIMIIIB MIXHAPOJHOTO TYMaHITApHOTO IpaBa €
BHUMOTa, 11100 BOIOIOY1 CTOPOHU 3a0e3MeuyBaiy 3aXUCT IUBUILHOTO HaceneHHs. e
MIPUHIINII TTOJISITA€ B TOMY, 1110 [IUBUIbHI 0COOM HE MOBUHHI CTPa)KIaTH B1JI HACTIJIKIB
BOEHHUX I, a TaKOXX MarOTh OyTH 3axuIleHl BiJ aTak 1 HeOe3mek, sKi iM
3arpokytoTh. Hampukiaz, Boroio4i CTOpoHH 3000B's13aH1 HE OyayBaTH BIHCHKOBI
00'€KTH B T'yCTOHACEJICHUX paliOHaX 1 HE BUKOPUCTOBYBATH IIMBUIHHE HACEIICHHS K
kUit MT. 1l BUMOTH CIIpsSMOBaHI Ha 3HM)KCHHS PU3MKIB JJIs IUBLILHUX OC10 1
30epeKeHHs IXHbOT0 )KUTTS Ta T1IHOCTI HaBITh Y HAWOIbII KpUTUYHUX yMOBax [3].

Opnak y pealisix cyyacHO1 BiiiHM YKpaiHa 3a3Ha€ MacOBHX MOPYILIEHb ITpaB
JIOJMHA Ta MDKHApOJHOTO TyMaHITapHOTO IMpaBa uepe3 30poilHy arpecito
pociiicekoi ¢enepartii. He3paxkaroun Ha CKJIaAHICTh CHUTYyallli, YKPATHCBKUMA ypsil
MIPOJIOBXKY€E BXKMBATU 3axOJiB JJIsI ajanTaiiii HallOHAJbHOTO 3aKOHOJABCTBA JI0
ymoB BiiiHH. KoHctutytisi Ykpainu, 30kpema ii ctarts 64, Bu3Hauae, 1110 mpasa i
cBO0OOIM rPOMAJISIH MOXKYTh OyTH 0OMEXEHI B yMOBaX BOEHHOT'O CTaHy, aJie IesKl 3
HUX 3aJUIIAI0THCS HEAOTOPKaHHUMU. JI0 TaKMX TMpaB HaJIEXKaTh: MPABO HA >KUTTS
(ct. 27), mpaBo Ha moBary 10 rigHocTi (cT. 28), mpaBo Ha cBOOOAY 1 O0coOUCTYy
HEJIOTOPKAHHICTH (CT. 29), MpaBo Ha 3aXMCT CBOIX MpaB (CT. 55), MpaBo HA MPABOBY
nomoMory (ct. 59) Ta iumi. Il mpaBa 3ayiMIalOThCs HEMOPYIIHUMH HaBITH Y
HANOUTbII CKJIAJHUX yMOBaxX 1 HE MOXYTh OyTH OOMEXEeHl BIJIOBIIHO [0
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MI>KHAPOJIHOTO 3aKOHOIaBCTBA.

Takum uymHOM, JKeHEBChbka KOHBCHINS Ta 1HINI MDKHApPOJHI JTIOKYMEHTH,
Brtoyaroun [V lMaaspky konBeHIito Ta JKeHeBcbky koHBeHI0 (IV) 1949 poky,
BUCTYIAIOTh TapaHTaMU 3aXHUCTy TpaB ILMBUIBHOTO HACEIEHHS Ta PEryJIIOBaHHS
MIOBE/IIHKK BOIOIOUMX CTOPiH. BiAMOBITaIbHICTS 3a TOPYIISHHS TPaB JIFOJWHU 17 4ac
OKymaIlii TOKIaJaeThcd Ha JepXKaBy-OKyIaHTa, SIK 1€ BHU3HaueHO B Pesomrorii
I'enepanbhoi Acam6iei OOH «BinnoBianbHICTh AepkKaB 3a MDKHAPOIHO-TIPOTHUIIPABHI
misHEsDy 1983 poky. [Ipote 3abe3neueHHs TOTpUMaHHS [IUX MPaB MOTPeOye MOCTIHHOTO
MOHITOPHHTY Ta BiAMOBIIAILHOCTI MIXKHAPOIHOI CIUTBHOTH [4, C. 52].

BiitHa B YkpaiHi € >KOPCTKUM BHIPOOYBAaHHSM HAa MIIHICTh MIKHAPOIHHUX
MEXaHI3MIB 3aXHCTy MpaB JIOAWHU, 1 HEH KOH(MIIKT MiAKPECIIOe€ BaXKJIMBICTh
y3TOJKEHHSI HAI[lOHAJIBHOTO 3aKOHOJABCTBA 3 MIXKHAPOJHUMHU CTaHAapTaMHU.
BignoBimaneHIiCTh JepkaBu 3a 3a0e3nedeHHs 0a30BHX MpaB  JIIOJAWHU €
00O0B'SI3KOBOI0 HABITH B YMOBax BIWHU, a JOTPUMAHHS IMX IpaB € HEOOX1THOIO
YMOBOIO JIsl 30€peKeHHS JIIOJITHOCTI Ta MbKHApOAHOI O6e3neku. KoHctutyniiiai ta
MDKHAPOHO-TIPABOBI MEXaHI3MH € BaXKJIMBHMU IHCTPYMEHTAMH 3aXHUCTy TpaB
JIOJIMHU T 9ac 30pOMHUX KOHMIIKTIB. Y TOW 4yac K KOHCTUTYLIMHI MeXaHI3MU
3a0€3MeuyloTh OCHOBY JIJISl 3aXUCTY IpaB Ha HAIlOHAJIBHOMY PIBHI, MIXKHApPOH1
oprasizailii Ta CyJi BiAIrparoTh KJIIOUYOBY pOJib Yy 3a0€3ME€UEHHI B1ANOBIIaJbHOCTI
3a MOPYIICHHS MDKHApOAHOTO MpaBa Ta 3aXUCTy MpaB JIIOJWHU Yy TJIOO0ATEHOMY
Macitaoi.
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ILnona BYSIKOBA,
3100yBay BHIIOT OCBITH

Hayxosuii kepienux:

Irop CEPIOK,

JoLeHT Kadeapu Teopii Ta icTopii
JIep’KaBU Ta MpaBa, KOHCTUTYLIIHOTO
IpaBa Ta Ipas JIOJUHU
JIHIIPOBCHKOIO AEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIPaB,
KaHIUAAT IOPUANYHUX HAYK, TOLEHT

POJIb JEPKABU Y 3ABE3IIEYHEHHI ITPAB TA CBOBO/J
BI’KEHIIB I BHYTPIIIHBO NEPEMIIIEHUX OCIb
M1 YAC 35POMMHOIO KOH®JIIKTY

[Ipu miAroToBIi TE3 II€T AOMOBII1 ABTOP MOCTaBUJIA 32 METY BU3HAYUTH POJIb
JiepKaBU 'y 3a0€3MEUYEHH] IpaB Ta CBOOOJ OIKEHIIB 1 BHYTPIIIHBO NEPEMIIICHUX
oci0 mix yac 30poMHOro KOHQUIKTY. [[OCATHEHHS BHU3HAYEHOI METH 3YMOBMIIO
HEOOXIIHICTh BHKOPHCTAaHHS TaKUX €JIIEMEHTIB METOJIOJOTIl  JOCHTIIKCHHS
IPABHUYOI HAYKHU: N1aJJIEKTUYHOI'O METOOJIOTIYHOIO MiAXO01Yy, 110 IPYHTYETHCS Ha
IOPUHLIAIIAX B3a€EMO3B’A3KYy Ta PO3BUTKY SBUI JEP>KABHO-TIPABOBOi IIHCHOCTI;
CHEIaTbHO-IOPUINYHOTO METOy TMI3HAHHS, 3@ JIONMOMOTOI0 SIKOTO OYJI0 PO3KPUTO
3MICT HOPMATUBHO-TIPABOBUX MPUIKCIB, [0 PETYIIOIOTh CYCIIIbHI BIAHOCUHU 32
y4acTi BHYTPIIIHBO MEepeMIIeHuX 0ci0 Ta ODKeHIIiB; (popMaIbHO-TOTIYHUN METOI,
SKUU J03BOJIUB CPOPMYIIFOBATH BUCHOBKH IO TE€MI JTOCIIIIKEHHSI.

3axuct nmpas Ta cBOOO] O1KEHIIB 1 BHYTPIIHBO nepeMiiieHux ocid (BI1O) B
VYkpaini Ha0yBa€e 0cOOIMBOT aKTyalIbHOCTI Yy 3B'sI3Ky 3 BOEHHOIO arpeciero pd npotu
VYkpainu, mo po3novanaca y 2014 poui 1 TpuBae gorenep. 3a 1anuMu MiHictepcTBa
COLIIAJIBHOI MOMTHKY YKpainu (ctaHoMm Ha 2023 p. — mouarok 2024 p. ), nonaz 4,9
M1JIbHOHA 0C10 € 0(iLIITHO 3apeECTPOBAHUMHU BHYTPIIIHBO MEPEMILLIEHUMU 0CO0aMu
[1], a 4,3 minbiioHa rpoMajsiH YKpaiHM MarOTh CTAaTyT TUMYAacOBOI'O 3aXHUCTY B
€ppomi [2]. i moau 3myieHi OyauM MOKHUHYTHM CBOi JOMIBKH, IO CTBOPHIIO
BUKJIMKH JIJIS IEP>KaBH y 3a0€3MEUCHH] iXHIX TTPaB, BKIIIOYAI0YH COIliaTbHUHN 3aXHUCT.

BusnaueHHs: TOHATTS «ODKEHENb» MicTUThcsl B KOHBEHIi mpo cTaryc
ODKeHITIB, a TakoX 3akoHi Ykpainu «lIpo OixkeHiiB Ta oci0, siKi MOTPeOYIOTh
JOJATKOBOrO a00 THUMYAacoOBOIO 3axXUCTy». BiamoBimHo 10 cT. 1 1bOro 3akoHy
ODKEHIIEM BU3HAETHCS «0C00a, sika yepe3 00rpyHTOBaHI TOOOOBAHHSI CTATH KEPTBOIO
nepeciiyBaHb 3a 03HAKOI PACOBOI HAJICKHOCTI, PEJIiTii, TPOMaJITHCTBA, HAJIEKHOCTI
710 TIEBHOI COLIAILHOI TPYTIX UM MOJIITHYHHX TIOTJISITIB 3HAXOAUTRCS 32 MEKaMU KpaTHH
CBO€1 HaIIOHATIBLHOT HAJISKHOCTI 1 HE B 3M031 KOPUCTYBATHUCS 3aXHUCTOM ITi€T KpaiHu a0o
He Oa)ka€ KOPUCTYBATUCS TaKUM 3aXHCTOM BHACIHIJOK TaKMX MMOOOIOBaHb; ad0 HE
MarOud BHU3HAYCHOTO TPOMAASHCTBA 1 3HAXOMSIYUCH 3a MEXaMH KpaiHH CBOTO
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KOJIMIIIHBOTO MICIISI ITPOYKUBAHHS B PE3yNbTaTi MOIIOHUX 0111, HE MOKEe UM He Oakae
MIOBEPHYTHCH JI0 HET BHACIIIJIOK TAKUX MMOOOIOBaHbY [3; 4].

3riznHo 13 3akoHoM Ykpainu «IIpo 3abe3nedyeHHs mpas 1 CBOOOI BHYTPIIIHBO
nepeMilieHnX 0ci0» BHYTPIINIHBO MepeMilieHoo ocoboro (mam — BIIO) «e
rpOMaJIiHUH YKpaiHu, iHo3eMelb a0o ocoba 6e3 rpoMaisiHCTBa, sika nepedyBae Ha
TepuTopii YKpaiHu Ha 3aKOHHUX ITiICTaBaX Ta Ma€ MPaBO HA MOCTIHHE MPOKUBAHHS
B YKpaiHi, Ky 3MYCWIH 3QJIAIMIUTH a00 MOKWHYTH CBOE MICIIE MPOKUBAHHS Y
pe3ynbTaTi 200 3 METOI0 YHUKHEHHSI HETraTUBHUX HACIIKIB 30pOMHOr0 KOHQIIKTY,
THMYACOBOI OKYIIaIlii, MOBCIOAHKUX IPOSIBIB HACUIILCTBA, TIOPYIICHB MPAB JIFOIUHA
Ta HA/I3BUYAMHUX CUTYyAIlill MPUPOTHOTO YM TEXHOTSHHOTO XapakTepy» [D].

[Tpu BupimeHHI TUTaHHS PO POJb AepKaBH y 3a0e3MeueHH1 npaB O1KeHIIIB
1 BHYTPIIIHBO TIEpEeMIIeHNX 0Cci0 HeoOXiaHO 3BakaTu Ha KoHctutyIio Ykpainu,
sKa TapaHTye€ OCHOBHI MpaBa Ta CBOOOU KOXKHOMY T'POMAJISTHUHY, HE3aJIEkKHO BiJl
iXHBOTO MICIISI MPOKUBAHHA YU TTPaBoBOro cratycy. Ctarts 33 OcHOBHOTO 3aKOHY
VYkpaiHChKOT JIep>KaBu 3aKpiluiia MpaBo Ha cBOOOAY MEpPECyBaHHS Ta BUOIP MICIls
npokuBaHHs. Llel mpumnuc mommproeThesl K Ha ODKEHIIIB, TaK 1 Ha BHYTPIIIHBO
nepemimieHnx ocid. Okpim Toro, ctatts 46 Konctutyiii YkpaiHu rapantye mpaBo
Ha COIlaJIbHUN 3aXUCT, 110 € BakiauBuM i BIIO, ski BTpaTwim cBoi JOMIBKH Ta
3aco0m JuIs icHyBaHHS [6].

[IpobGnemaTuka 3axucty npas OikeHIiB Ta BITIO € KOMIUIEKCHOIO 1 OXOILTIOE
ITUPOKUI CHEKTP TMUTaHb, OB ’S3aHUX 13 TapaHTYBaHHSAM JOCTYITy JO OCBITH,
MEIUYHUX TOCIYT Ta MpaleBiamTyBaHHs. Hapasi 111 JFoau 9acTo CTUKAIOTHCS 3
JUCKPUMIHALIEIO ¥ IHIIUMHU TPYJIHOILAMH, K1 YCKIIAIHIOKOTh X MPUCTOCYBAHHS /10
HOBOTO JXKHUTTS. MexaHi3MH Il 3axUCTy mpaB ObvkeHIiB Ta BIIO, BkiItO4aroTh
crieriajJbHl 3aKOHU Ta HOPMATHUBHI aKTH, SKI BU3HAYAIOTh iX MPaBOBUU CTaTyC Ta
rapaHTyOTh colliaibHy gonomory [7, ¢.100].

[Tpobiiema 3abe3nedueHHS )KUTIIOM € OJIHIE0 3 HallakTyanbHimmX 11 BITO ta
ODKEHIIIB, sIKI YaCTO BTPAYarOTh CBOE KUTJIO BHACIIOK 30poiHOTO KOHGIIKTY. [
IIOTO MICIIEBI OpraHU BIAaAU OpraHizoByrTh mnoceneHHs BIIO y TumuacoBux
KUTJIOBUX 00'€KTax, TaKUX SK TYPTOKHUTKH, CaHATOpii, BITHOBJICHI OyniBii abo
MOMYJIbHI MicTeuka. L{e kxuTIio 3a3Bu4ail HajlaeThcsl Ha O0€30TUIaTHIN OCHOBI 200 3a
CUMBOJIIYHY T1aTy. Takox AeprkaBa 3A1MCHIOE moMicsiuHi rpomoBi Buruiatu BITO,
AK1 MOXKYTbh OyTH BUKOPUCTaHI1 JIJIsl OPEHIM KUTJIA. PO3MIp 111€i 1OMTOMOTHY 3aJI€XKUTh
BiJl KIJTbKOCTI 4WJIEHIB CiM’i Ta iX coriaabHoro crarycy. Hampukiman, mitu g0 18
POKIB, 0OCOOM 3 IHBAJIIIHICTIO Ta MEHCIOHEPU OTPUMYIOThH Oubll BUIIATH. OgHaK
pIBEHB IIi€1 JOTIOMOTM HE 3aBXKIW BIJIMOBIJIA€ PUHKOBUM I[iIHAM Ha J>XUTJO, IO
3aJTUIIAETHCS CYTTEBOIO MPOOIEMOIO.

BianoBigHo 10 HamioHAIBHOTO 3akoHOAaBcTBa YKpainu BIIO marote mpaBo
Ha OE3KOIITOBHY MEIAMYHY JIOMOMOTY Y JIEpKaBHUX 1 KOMYHAJIBHUX MEIUYHHUX
3aKJa/ax Ha TUX CaMUX YMOBAx, IO ¥ 1HII TPOMaJsTHU YKpaiHu, K1 IPOKUBAOThH
Ha BIAMOBIAHIN TepuTopii. Takoxk po3poOaeHO MporpamMu 3 HalaHHSI ICUXOJIOTTYHOT
JIOTIOMOTH, IO BKJIIOYAa€ KOHCYJbTallli, TPyNu MIATPUMKH Ta I1HAUBITyaJlbHY
tepamito. Ili mocmyru HamaroThCes SK JIepKABHUMHU, TakK 1 HEYPSIOBUMHU
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opranizaitissmMu. BITO ta 61keH111 MaloTh JOCTYII A0 ITporpaM BaKIIMHAIIIT, JIIKYBaHHS
XpOHIYHMX 3aXBOPIOBaHb, a TAaKOX MeAWuyHOi peabimitarii. Hampuknan, BoHH
MOXXYTb CKOPUCTATUCS YPSAIOBOIO Mporpamoro «JlocTymHi Jiku», ska 3ade3nedye
0€3KOIITOBHI 200 YaCTKOBO KOMITIEHCOBaHI MEAMKAMEHTHU JIJIsl JIIKYBaHHS CEpIIEBO-
CYIMHHUX 3aXBOPIOBaHb, OPOHXIAJIBHOI aCTMH, A1a0eTy ¥ 1HIITUX XBOPOO.

Hitu BIIO Ta 6ieHI1iB MaloTh TPaBo OE3MEPEITKOHO HAaBYATHUCS Y 3aKJIaax
OCBITH I 300YTTS MOBHOI 3arajbHOi CepeaHBOI OCBITH HE3aJEKHO BiJl MICIIA
peectparii. [le mpaBo 3akpimieHo y 3akoni Ykpainu «IIpo ocBiTy». Lli oco6u Takox
MalTh MPaBO Ha OE3KOIMITOBHE HABYaHHS Yy 3aKjIajax BUINOI OCBITH, IIIO
3a0e3meuyeThCs Yepe3 AepKaBHI IporpaMu Ta KBOTH. L{e cTocyeTbes sik BCTYITy Ha
O0akalaBpChKi, TaK 1 MaricTepchki mporpamu. Jleski yHIBEpCUTETH TaKOXK
MPOIMOHYIOTh CHEIlalbHl CTUMNEH/II, 10 MOJETmyoTh (iHaHCOBI BUTpatu. s
npare3natHux BIIO icHytoTh mporpamu miaBUINEHHsS KBadidikalii, nmpodeciiHol
MIJTOTOBKH Ta MEPENiAroTOBKU. Taki mporpamMu 4acTo peasi3ytoThCs 3a MATPUMKU
MDKHApOJIHUX OpraHi3ailiil Ta J0omoMararoTh JIOSM aIalTyBaTUCS 10 HOBUX YMOB
PHUHKY TIpailli, 0COOJIUBO AKIIO BOHU BTPATHIIM MOMEPEIHIO pOOOTY.

BignoBigHo 10 MDKHapogHUX 3000B's3aHh YKpaiHa MOBHHHA 3a0€3MEYUTH
JOTPUMAaHHSI MpaB ODKEHINIB, AKI IIYKAIOTh MPUTYJIKY Ha 1 Teputopii. Y mboMmy
KOHTEKCT1 BaKJIMBO PO3YMITH, 110 UTaHHS 3axucTy OvkeHuiB 1 BIIO € yactuHorO
HIMPOKOi MDKHApOJHOI MporpamMu, B SKIM Jep)KaBU-y4yacHHULI 3000B's3aHI
3a0e3reuyBaTu JOTPUMAaHHSA CTaHJapTIB, BU3HAUEHUX BIIIIOBIIHUMU
MIDKHApOJHUMHU JI0rOBOpamu, a caMme: KOHBEHLI€0 Npo 3aXHCT MpaB JIFOAUHM 1
OCHOBOTIOJIOXKHHUX CB00O, JKEeHEeBChKOIO KOHBEHIII€I0 MPOo cTaryc OikeHmiB 1951
pOKy Ta MI>KHapOJIHUM MaKTOM MPO €KOHOMIUHI, COI[iaibHI Ta KYJbTYpHI MpaBa.

VYkpaina, patudikyBaBIIu 1i MDKHApOJHI JOTOBOpH, B3sjia Ha cebe
BIIMOBIJABHICTD 32 IMIUIEMEHTAIIIIO BiAMOBIIHUX MPABOBUX HOPM B HaI[lOHAJIbHE
3aKOHOJIAaBCTBO YKpaiHH, a TAKOXK IOPUINYHY MpakTuky. Lle o3Haudae, o aepxana
MOBUHHA 3a0€3MeUnTH €PEKTUBHY CUCTEMY 3aXHUCTY, SIKa JO3BOJHUTH O1KEHIIM 1
BIIO peanizoByBatu cBOi KOHCTHUTYIIIHHI paBa. OHAK HE3BAYKAIOUN HA HASIBHICTh
3aKOHOJIaBUOi 0a3u, peaJibHe BHUKOHAHHS IIMX HOPM € JOCTaTHhO CKJIATHUM
3aBJaHHSM, OCKIJIbKM B YMOBaX BIMHM Ta €KOHOMIYHOI HECTaOUIBHOCTI pecypcu
JepkaBu OOMexeHi, yepe3 1o npoodsemu OikeHiiB 1 BIIO wacto 3amuimaroThes
HEBHUPILIEHUMHU.
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Ouexcangpa BAKAJI,
3100yBay BUIIOi OCBITH

Hayxosuti kepieHux:

Mapuna BOUTIOK,

BUKJIaJ1a4 Kadenpu Teopii Ta icTopii
JIep>KaBH Ta MpaBa, KOHCTUTYIIHHOTO
paBa Ta Mpas JIOIUHA
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MI)KHAPOJHUM 3AXUCT ITPAB KIHOK:
KOHBEHIIA OOH PO JIKBIJAIIIO BCIX ®OPM
JANCKPUMIHALII HIOJ0 KIHOK

[IpoGniema gucKkpuMiHALll KIHOK 3aJIUIIAETHCS OJHIEHD 3 HAWOLIBII
aKTyalbHUX y cepi mpaB JIOAMHU HAa MDKHApOAHOMY piBHI. He3Bakaroum Ha
CyTTeBHI TIporpec y cdepi reHaepHOi PIBHOCTI, *KIHKH y BChOMY CBIT1 BCE III€
CTUKAIOTHCS 3 YUCICHHUMH BUKJIUKAMH, 110 TOPYIIYIOTh IX OCHOBOIIOJIOXKHI ITpaBa.
Tomy MDKHapoAHa CHUIBHOTa pO3poOWMIIa HHU3KY TMPABOBUX IHCTPYMEHTIB,
CIIPSIMOBAHUX Ha 3aXHCT IpaB XiHOK, 30kpema Konpeniiro OOH npo mikBigariiro
Bcix dopm muckpuminarii momo xkiHok (CEDAW). Ileit mokyMeHT cTaB KIFOUOBUM
MEXaHI3MOM JJisi 3a0€3Me4eHHS] PIBHUX MPaB 1 MOXKIUBOCTEH >KIHOK Yy PIZHHUX
chepax KUTTSA — BT MOMITHYHOI y4acTi O €KOHOMIYHOI JisITBHOCTI Ta 0COOHUCTOT
cBoOoau. KOHBeHIlSI € He TUIBKM IOPUIUYHUM 3000B’S3aHHSM JUIS JIepHKaB-
yY4acHHIIb, aJl¢ W OCHOBOIO I IOAAJIBIIOTO PO3BUTKY HAIllOHAIBHUX Ta
MDKHApPOIHUX TMOJIITHUK 3 JIIKBIIAIT AUCKPUMIHAIIIT.

KoHBeH11is mpo MiKBiJaliio BCiX GOopM TUCKpUMIHAIIT HI00 KIHOK Oyia
yxBasieHa [ 'enepanbHoro Acambieero OOH 18 rpynus 1979 poky 1 HaOyia Y4MHHOCTI
3 BepecHs 1981 poky sIK TepIIHil BCEOCSHKHUN MIXKHAPOJHUN JTOTOBIp, IO Mae
IOpUINYHY CHITY Ta CIIPSIMOBAHUI Ha YCYHEHHS BCIX BUJIIB TUCKPUMIHAIT )KIHOK 3a
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CTaTEeBOIO 1 TeHJepHOI0 oO3Hakamu [1]. 3a BUKOHAaHHAM TOJIOKeHb KoOHBEHIII1
cTexuTh KomiTer 3 JikBigamii AUCKpUMIHAIT 1IOA0 KIHOK [2].

3ri1HO 31 cTaTTeIo 1, MUCKpUMIHAILIS II0/10 *KIHOK 03Ha4Ya€ Oyab-sIKe BIIMIHHE
CTaBJICHHS, OOMeXeHHs a00 BUKIIIOUECHHSI, 3aCHOBAHE Ha CTaTl, sSIke Ma€ Ha MeTi a0o
MPU3BOJAUTE 10 OOMEXKEHHSI PIBHOMPABHOCTI KIHOK 13 YOJOBIKAMU Y 3IMCHEHHI
iXHIX TIpaB Ta OCHOBHHMX CBOOOJ Yy TOJITHYHINA, E€KOHOMIYHIN, COIIabHIMH,
KyJIbTYpHIM, TPOMAJISHCHKIN abo iHmUX chepax. [IoHATTS nUCKpUMIHAIT TaKOXK
OXOIUTIOE TEHIEPHO 3yMOBIIEHE HACHIIBCTBO [3].

3ocepemkeHicTh KoHBEHIIIT Ha JKIHKaX 1 JiBYAaTaX MOSICHIOETHCS THM, 1110, HA
BIIMIHY B IHIIUX TPyl HACENEHHs, BOHU HacaMIiepe] 1 BCE YacTillle CTaroTh
KEPTBAMU CEKCYaJIbHOTO HACHIILCTBA. [[e HaCMIIbCTBO MOKE BUKOPHUCTOBYBATHCS SIK
TaKTUKa B YMOBax BiiHM 3 METOIO MPHUHIDKEHHS, MIAMOPAIKYBAHHS Ta BCEJICHHS
CTpaxy, a TaKoX HJIsI PO30CEPEKEHHS Y HACWIBHUIIBKOTO MEPEMIIIEHHS WICHIB
rpomagu abo erHiyHOi rpymu. CekcyallbHe HACWIBLCTBO TPHUBAE HABITH IIICIIA
3aKiHYeHHs] OOMOBMX [iil: i1 0araTbOX OKIHOK Yy TOCTKOH(IIIKTHUX YMOBax
HACWJILCTBO HE 3YNMUHAETHCS 3 ODIIHHAM MPUMHHEHHSM BOTHIO a0O0 MMiITUCAHHAM
MUPHOT YT'O/T1, @ HaBIIAKU, YaCTO MOCHITIOETHCS Y MICISIKOH(IIKTHOMY cepeoBHII [4].

JIJist TOCSITHEHHSI TeHJIEPHOI PIBHOCTI B YKPAiHCHKOMY CYCIIJIBCTBI ChOTOJTHI
Opakye CTpaTEeriuHoOro PO3yMIHHSI TEpeBar IeHJEpPHOI MOMITHKHU. ICHye Takox
MIEPEOIIiHKA 3HAYEHHS COIIAIbHO-EKOHOMIYHOTO PO3BUTKY Ta Taly3eBUX MPOTPaM y
CKOpPOYEHH1 TeHJAepHHX JucOananciB. Hemae 3BUYHOI MNpPAaKTUKU 3aIy4CHHS
BPA3JIMBUX IPYII )KIHOK SIK aKTUBHUX YYACHHUKIB IPOrpaM PO3BUTKY HA PiBHI KpaiHW,
PEriOHIB, MICT 1 CIJI.

OpHi€ro 3 OCHOBHUX MPOOJIEM Y PO3BUTKY I'€HAEPHOI MOJITUKH B YKpaiHi €
nedimut npodecioHaiB y mik ramysi. Ak 3a3HadarTh €KCHEPTH, «HA CHOTOJIHI
HEJIOCTaTHhO (DaxiBIliB, SKI BUIBHO PO3YMIIOTh TaKi TOHSTTS, SIK «I€HIEPHO-
30aaHCOBaHE MPEACTABHUIITBO B MICIIEBHX OpPTaHax BIIaJIu» Ta 3/1aTHI BpaXOBYBaTH
TeHJepHy crenudiky IiJa dYac po3poOKH, peamizaiii Ta OIIIHKH COIllaJIbHO-
EKOHOMIYHHX TIporpam 1 nmpoekTiB. Lle 0coOImMBO CTOCYETHCS MICIIEBUX PIBHIB, 1€
TaKUX CIICIIaJICTIB MPaKTUYHO HeMae». MOXKIHWBO, came uepe3 Iie OiIBIIICTh
pErioOHaNBbHUX 1 MICIEBUX MPOTrpaM, M0 CTOCYIOThCS 3a0€3MeUYEeHHs PIBHUX IPaB 1
MOXJIMBOCTEH MJIs KIHOK 1 YOJIOBIKIB, MaloTh (hOpMaJbHUM XapakTep 1 4acTo
TyOJIO0Th JIepKaBHY IMPOTpaMy, SKa, B CBOIO 4YEpry, HE BPaXxOBYeE CIEHUQIKY
MICIIEBUX YMOB [5].

Takum 4MHOM, MpoOJeMa AMCKPUMIHALIT JKIHOK 3aJIMIIAETHCS CEPHO3HUM
BUKJIMKOM Ha MDKHApOJAHOMY pIiBHI, HE3Ba)KAalOUM Ha 3HAYHUWA TMIpOrpec y
nocsirHeHHl renaepHoi piBHocTi. KonBenumis OOH mpo mnikBigamito BCix ¢opMm
nuckpuMiHaiii moo xxiHok (CEDAW) crana Bax1MBUM MPpaBOBUM IHCTPYMEHTOM,
1110 BU3HA4Ya€ 000B’A3KHU JIEprKaB y 3a0e3MeueHHI PIBHUX MMPaB Ta MOKIIUBOCTEH JIJIst
x1HOK. OHak B YKpaiHi icHye moTpeba B OUIbII TTMOOKOMY pO3yMiHHI IepeBar
T€HJICPHOI TIOJITUKU Ta aKTUBHIA ydacTi BPas3JIMBHUX TPYM >KIHOK y MporpaMmax
po3BUTKY. BigcyTHicTe mpodecioHamiB, siki 6 Moriaum eheKTHBHO peanizyBaTu
MIPUHITUIIN T€HIEPHOI pIBHOCTI HA MICIIEBOMY PiBHI, cipusie (HOPMATBHOMY ITiIXOTY

201



Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

J0 CTBOPCHHS TIpOrpamM, IO YacTO HE BIAMOBITAIOTh MOTpedaM KOHKPETHHX
perioHiB. ToMy BaKJIMBO IIPOJOBXKYBATH MPAIFOBATH HAJ 3MIITHEHHSM T'€HICPHOI
MOJITUKA Ta TOKPAIICHHSAM ii IMIUIeMeHTalii B YKpaiHi, 1mo0 3a0e3nedyuTH
CIIpaBXHE BHKOHAHHS MIDKHApOAHUX 3000B’SI3aHb 1 CHPHUATH IOJIIMIICHHIO
CTaHOBHIIIA KIHOK Y CYCITUJIbCTBI.
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Jenuc BOJISSHIOK,
3100yBay BUIIIOi OCBITH

IOais OJIIMHUK,

BUKJIaJ1ay Kadenpu
aJMIHICTPATUBHOTO TpaBa 1 MPOIECy
JIHITPOBCHKOTO JAEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

AIMIHICTPATUBHO-IPABOBI MEXAHI3MH NPOTUIL
MAPOJAEPCTBY HIA YAC Al BOEHHOI'O CTAHY

Cucrema aaMIHICTPAaTUBHO-IIPABOBUX 3aXO/JlIB, CIPSIMOBAHA HA MPOTHAIIO
MapoJIEpCTBY B YMOBaxX BO€HHOTO CTaHy, SIBJII€ COOOI0 CYKYIHICTb JEpPHKABHUX
PEryJISTUBHUX AKTIB Ta MPAKTUYHUX 1M, MOKJIMKAHUX MONEPEAUTH Ta MPUIIUHUTH
HE3aKOHHE 3aBOJIOJIIHHS MallHOM Ha TEPUTOPISLX, € BeAyTbca O0HOBI Jii abo
OroJIONIEHO Haa3BUYaHMUM cTtaH. g cuctema Bkiouae B cede sik mMpodiIakTHUHI
3aX0JId, TaK 1 3aCTOCYBaHHsI aJMIHICTPATHUBHO-TIPABOBHX CaHKIIM 70 0cCi0, sKi
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BUMHUWJIM Take npaBonopyiieHHs. EdekTuBHICTh PyHKIIIOHYBaHHS J1aHOT CUCTEMU
Oe3rnocepeIHbO  3aJIeKUTh B  YITKOCTI Ta BCEOCSKHOCTI  BIJIIMOBIHOTO
3aKOHOJIAaBCTBA, ONIEPATUBHOCTI pearyBaHHs TPaAaBOOXOPOHHUX OPTraHiB Ta AaKTUBHOT
y4acTi TPOMaJICBKOCT1 Y IPOTU/IIT IbOMY HETAaTUBHOMY SIBUIILY.

BianoBinHO [0 KpPUMIHAJIBLHOTO 3aKOHOAABCTBA YKpaiHW MapoJepCTBO
KBaJT1(DiKy€eThCS SIK BIMCHKOBHM 3JI0YMH, IO MOJSTAa€ Y HE3aKOHHOMY 3aBOJIOIIHHI
MalHOM, SIK€ HaJIEKUTh a00 HaJEX,ano MOpaHEHUM YW 3aruOauM ocobaM Ha Mol
0010. 3a BUNHEHHSI TAKOTO 3JI0YMHY Tlepei0aueHa KpuMiHaIbHa BIIOBIAATbHICTh Y
BUTJISAJII TI030aBJICHHS BOJII HA CTPOK BiJ TPHOX JO jgecath pokiB [1, C. 523].
He3Bakaroun Ha 3pOCTaHHS TPOMAJITHCHKOT aKTUBHOCTI y MPOTHIII MapOAEepPCTRY,
HEOOX1/THO HarajgaTH Mpo HEAOMYCTUMICTh caMocydy. byab-ski aii, cipsiMOBaHi Ha
OPUTSATHEHHST OCI0 /0 BIAMOBIIANBHOCTI M03a MEXKaMH BCTAaHOBJICHOI 3aKOHOM
poLEeypU, € HE3aKOHHUMHU. ['pomMajsiH 3aKJIMKaIOTh JOTPUMYBATHUCS TIPABOBOTO
MOJISL Ta CHIBIPAIIOBATH 3 PABOOXOPOHHUMH OpraHaMu, SKi MalOTh BC1 HEOOX1H1
MMOBHOB&KCHHS JUISl IPUTATHEHHS BUHYBATIIIB J0 BIAMOBIIAILHOCTI.

AJMIHICTPATUBHO-TIPABOBUI MEXaH13M MTPOTU/IIT MAPOJEPCTBY CKIATAETHCS 3
KOMILJIEKCY B3a€MOJIIFOYMX 3aXO0/I1B, CIPSIMOBAHUX HA 3aM00IraHHs Ta IPUITMHEHHS
paBONOpyIIeHb. JI0 TaKUX 3aXO0IiB HaJIeXkKaTh K MPEBEHTUBHI il (1HGOpMyBaHHS
IrpOMaJIsiH, MOCWJICHHS OXOpPOHH), TaK 1 MPUMYCOBI 3aX0JM aaMIHICTPATUBHOI
BIJIOBIJIAJILHOCTI (aAMIHICTPATUBHHUI apelmT, mrpad). BaxnnBo 3HaTH, 1110 BOHU
nependayaroTh 3J1MCHEHHS KOMIUIEKCY 3aXOJiB, CHPSIMOBAaHUX Ha MPEBEHIIII0
(mpodinakTUKy) HBOTO BHUJY MPaBOMOPYIIECHb (pO3'sSCHIOBaIbHA poOOTa cepen
HACEJICHHS, MOCUJIEHHS OXOpOHM OO'€KTIB) Ta Ha iX pemnpecito (MpUMUHEHHS)
IIUIIXOM OIEPAaTHBHOTO BHSBJICHHS BUHYBATI[IB Ta 3aCTOCYBaHHA JO HHX
aJIMiHICTpaTHUBHOI BiAmOBiAaIbHOCTI [2, €. 253].

BpaxoByroun migBUIEHUNA PU3UK TOPYIICHHS MPABOMOPAIKY Mia Yac il
BOEHHOTO a00 HaJI3BUYANHOTO CTaHy, aJaMIHICTPATUBHO-TIPABOBI MeEXaHI3MU
IPOTU/IIT MapoJepCTBY MarOTh OyTH CHEIlialbHO aJanToBaHI JO TaKWX YMOB.
EdexTuBHICTE 60pOTHOHM 3 MapOAESPCTBOM O€3MOCEPEAHBO 3aIECKHUTh Bl YITKOCTI Ta
BUYEPITHOCTI 3aKOHOJIABUOTO PETYJIIOBAHHS, SKE€ Ma€ MICTUTH BU3HAYCHHS
MapoJIepcTBa SIK aJMIHICTPATUBHOTO MPABOMOPYIICHHS, BCTAHOBIIIOBATH BUIM Ta
MIpy aJIMIHICTPATMBHOI BIANOBIIaJbHOCTI 32 HOr0 BUMHEHHS, @ TAKOXX BU3HAYaTH
NOPSIIOK MPUTATHEHHS! BUHYBATLIB /10 BIANOBIJAIBHOCTI.

EdexTuBHICTh TpOTHUJIIT MapoAEpCTBY 3HAYHOIO MIPOIO 3alEXKHUTh Bij
OMEpPAaTUBHOCTI pearyBaHHs NPABOOXOPOHHUX OpraHiB Ha TMOBIIOMJIEHHS MpO
BUMHEHHS TakuXx MpaBonopyiieHs. [lIBuake nmpubyTTs Ha Micue moAii, gikcaris
JIOKa31B Ta BXKUTTS HEOOX1THUX 3aX0/I1B JI 3aTPUMaHHS BUHYBATIIIB € KIIFOYOBUMU
JUTSL YCITIIITHOTO PO3CIIITyBaHHS Ta TPUMUHEHHS TPOTUTIPABHUX JTiH.

BaxnuBy ponb y mpotuii MapoJepcTBy Bifirpae TaKOXX aKTHBHA y4acTh
rpomMajchKocTi. [HhopMyBaHHS MPaBOOXOPOHHUX OpPraHiB MPo (HaKTH MapOIEPCTRA,
y4acTh y HApOAHUX JAPYXKHHAX Ta I1HMHX (QopMax TPoOMaJChKOTO KOHTPOIIO
CIPUSIIOTH CBOEYACHOMY BHSIBJICHHIO Ta MPUITMHEHHIO MPABOMOPYIIEHb. B3aemomis
MIPAaBOOXOPOHHUX OPraHiB Ta TPOMAACHKOCTI € OJHUM 3 HAWIIEBINIUX CIIOCOOIB
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3a0e3nedeHHs 0e3MeKy Ta MPaBOMOPSAIKY B yMOBaX IMiJIBUILIEHOT 3arPO3H.

He3Bakatoun Ha HasBHICTH HOPMAaTHBHO-TIPABOBOi 0a3u, CIPSMOBAHOI Ha
IPOTH/III0 MAapOAEPCTBY, Ha MPAKTHUIIl CIIOCTEPIra€ThCsl HEAOCTATHS €()EKTUBHICTh
IpaBooXopoHHUX 3axoiB [3, €. 260]. Ile moB's3aHO 3 HU3KOIO O0'€KTHBHHX 1
cy0'eKTUBHUX (PAKTOPIB, CEPEl IKUX: HEOCTATHS KIJIbKICTh ITPABOOXOPOHIIIB, 110
YCKJIaIHIOE 3a0€3MeUeHHs] HAJICKHOTO KOHTPOJIO 3a IMPaBOMOPSIIKOM; HAasBHICTbH
KOPYIIIAHUX CXeM, SKI MiApUBalOTh JOBIpPY 10 IPaBOOXOPOHHUX OPraHiB Ta
MEPEIIKOIKAIOTh 00'€EKTUBHOMY PO3CIITyBAaHHIO 3JI0YMHIB; @ TaKOX COLIaJbHO-
€KOHOMI4H1 ()aKTOPH, 110 CIPHUSAIOTH 3pOCTAHHIO 3JIOYMHHOCTI.

Jis  TpuBEACHHS HAIIOHAJIBLHOI CHUCTEMH TMPOTHIII  MapOAEpPCTBY Yy
BIJINIOBITHICTbH 10 MDKHAPOJHUX CTAHAAPTIB HEOOX1THO 3a0€3MeYnTH MPAaBOOXOPOHHI
OpraHu HeOOX1THUMH pecypcamu. BiAMoBiIHO 10 MIXKHAPOJIHUX CTaHAApTIB y cepi
IIPABOOXOPOHHOI JISUTLHOCTI JiepkaBa 3000B’si3aHa 3a0€3MEUUTH MPABOOXOPOHHI
OpraHu HeoOX1THUMHU MaTeplaJIbHUMU, TEXHIYHUMU Ta (IHAHCOBUMHU PECYpPCAMHU IS
BUKOHAHHSI CBOiX (YHKIIH. A TakoX BIPOBAAUTU MPO30PI MEXaHI3MU BiIOOPY,
MiITOTOBKH Ta MPOCYBAHHS KaJIpIB B OPTaHax MpPaBOIMOPSIKY. 3 METOIO 3aro0iraHHs
KOpymIii Ta 3a0e3leueHHs] BHUCOKOTO PIBHSA MpodecioHani3aMy MpalliBHUKIB
IIPABOOXOPOHHUX OpPraHiB HEOOXITHO 3aMpOBaJAUTH KOHKYPCHUU BiJ01p, peryisipHe
HaBYAHHS Ta OIIHIOBAHHS iXHBOT ISIBHOCTI [4, C. 42] .

Jnst epeKTUBHOrO MPOTUAISHHA MapOAEpPCTBY HEOOXITHUN KOMILIEKCHHIMA
CUCTEMHUN MiAX1A, 0 Tnependadae y3roKeHl Jii JEpX,aBHUX OpraHiB,
MIPABOOXOPOHHUX CTPYKTYp Ta TPOMAACHKOCTI. 3a0e3meueHHs] MPaBOMOPSIKY Ta
3aXUCT BJIACHOCTI B yMOBaX BOEHHOTO CTaHy BUMAara€ He JIHMIIE TOCHJICHHS
KPUMIHAJIBHOI BIAMOBIAAJILHOCTI 3a BYMHEHHS MapoAEpCTBa, a M peamnizaiii
HMIMPOKOTO CIIEKTPY MPEBEHTUBHUX 3aXO0/11B, CIIPSIMOBAHUX HA YCYHEHHS MPUYUH Ta
YMOB, 10 CIPUSIIOTh BUMHEHHIO TaKUX 3JI0YMHIB. TiCHa B3a€MOJIisl BCIX Cy0’ €KTIB
OPOTHIIT MapoJEPCTBY € HEOOXITHOI YMOBOK JUIS JOCSITHEHHS CTIMKHX
MO3UTUBHUX PE3YJIbTATIB.
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Oaexkcanapa ' JTEHKO,
3100yBay Apyroro (MaricTepchbKoro)
PIBHS BHIIIOI OCBITH

Hayxoeuti xepienux:

Banentnuna BOHSIK,

3aBigyBad Kadeapu Teopii Ta icTopii
JIepKaBU Ta MpaBa, KOHCTUTYIIITHOTO
npaBa Ta IpaB JIOJUHH
JIHIIPOBCHKOTO ACPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JOKTOp IOPUIUYHUX HayK, Ipodecop

3ABE3IIEYEHHA ITPAB KIHOK B YMOBAX CYHYACHHUX
35POUMHUX KOH®JIIKTIB (Ha npuxkiaaai YKpainu)

[lutanHs 3abe3nedyeHHs MpaB KIHOK HaOyBae OCOOJIMBOI aKTyaJIbHOCTI B
yMOBax JIIF040ro B YKpaiHi MPaBOBOrO peKUMY BOEHHOTO CTaHy. BoHU Bimirpatoth
BOXKJIMBY POJIb Y MIATPUMIN JKUTTEIISIIBHOCTI CYCHUIBCTBA IMiJI 4ac 30pOHHOTrO
KOH(JIIKTY, 30KpeMa B E€KOHOMIYHIM, T'yMaHITapHI Ta BOJIOHTEPCHKIM cdepax.
OxkpiM 1bOTO, BOHM YM HE HalyacTillle CTalOTh >XEPTBAMH CEKCYaJIbHOTO
HACWJIbCTBA, €KCIUTyaTaili, JIUCKpUMIHAIII Ta TOPYIIEHHS IX OCOOUCTHUX,
COIllaJIbHUX, EKOHOMIYHMX 1 MOJITUYHUX TIPAB.

Crin 3a3HAYMTH, 1O OJTHUM 13 HAHCEPUO3HIIIMX BUKJIUKIB JJIs 3aXUCTY IIpaB
KIHOK 1]l Yac BiifHU € CeKcyajabHEe HAacuUJbCTBO. Lle siBuIle HaOyBae CUCTEMHOIO
XapakTepy miJ 4yac BOeHHUX Aii. 3a manumu Opraxizamii O6’ennanux Harriid,
CeKCyallbHE HACUIBLCTBO YacTO BUKOPHUCTOBYETHCS SIK 30p0Osi B yMOBax BilHH, IO
Ma€ Ha METI TEepOpU3YyBaTH IMBUIbHE HACENICHHS, 3JaMaTH MOPAIbHUN IyX
CYCIIUJICTBA Ta MiJIpBaTH HOro CTpyKTypy. BomHodac B 1€ ocoOiuBHil mepion
JKIHKH CTHUKAIOTHCS 3 MpoOIeMaMHi €KOHOMIYHOT eKCILTyaTallii Ta JUCKpUMIiHAIli B
JIOCTYTI1 10 COIIaJIbHUX MOCIIYT, 30KpeMa OCBITH Ta OXOPOHH 3/10pOB’s. BoHU Takoxk
4acTO HECYTh NOJABIMHUN Tsrap, MOEJAHYIOUM BIAMOBIJANIBHICTH 32 CIM'IO Ta
HEOOXI1THICTh y4acTi y BOJIOHTEPCHKUX a00 BIMCHKOBUX 1HII[IATHBAX.

Xo4eMO HarojIOCUTH, 10 3a0e3medYeHHs] TEeHJEPHOi PIBHOCTI B JepiKaBi
3MIIUCHIOETHCS Yepe3 JOTPUMAHHS II1JI01 HU3KM HOPMAaTUBHMX akTiB. BBakaemo 3a
JIOLITFHE OXapaKTEepU3yBaTH I1i 3aKOHO/aBUI aKTH YKpaiHH, IO BPETYJIhOBYIOTH
MUTAHHS 3aXUCTY MPaB >KIHOK M1J1 Yac BIMHU:

1. Konctutyuis YKpaiHu — rapaHTye piBHI IpaBa >KiHOK 1 YOJOBIKIB (4. 3
cT. 24), a Takox 30epeXeHHS TrapaHTId OCHOBOIIOJIOXKHHUX IpaB Ta CcBOOOA
30epiratoTbes: « KoHcTuTyilHi npaBa i CBOOOM rapaHTYIOThCS 1 HE MOXKYTh OyTH
ckacoBaHi» (4. 1, 2. ct. 22) [1].

2. 3axoH Ykpainu «IIpo 3a0e3reueHHs piBHUX IIPaB Ta MOKIIUBOCTEH KIHOK
1 YOJIOBIKIB» — PETYJIIOE BIJHOCHHHM 13 3a0€3MEUeHHs] TEeHIEPHOI PIBHOCTI Ta
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3a00pOHSI€ TUCKPUMIHAIIIIO 32 03HAKOIO CTaT1 Y BCIX chepax CyCHiIbHOTO XUTTS [2].

3. 3akoH VYkpainu «lIpo 3anobiraHHs Ta MPOTUIIIO JAOMAIIHBOMY
HacCUJILCTBY». Lleli HopMaTHUBHO-TIPABOBHIA aKT HaJa€ OUIBII PO3MIMPEHE TIYMAYECHHS
MOHATTS] HACWJIBCTBA, BKJIIOYAIOUU CEKCYallbHE HACHIIBCTBO. 3TIIHO 3 MOJO0KEHHAMU
BKa3aHOT'0 3aKOHO/IABUOTO aKTa, Iep’kaBa 3000B’s13aHa B)KMBATH 3aXO0/IIB [ 3aXUCTY
KIHOK, 0c00BO BariTHUX (4.1 1. 8 cT. 4, u.1 1. 3 c¢T.18 3akony) [3].

HeoOximHo 3aKIeHTyBaTH yBary il Ha TOMY, IO TIOJIOKEHHS PO 3aXHCT MpaB
KIHOK MICTATBCS W y HOpMax MDKHapoAHOro mpaBa. HaliBaxxnusimmmu
MDKHApOJAHUMHU aKTaMU B I1H cepi BUCTYHAIOTh:

1. Konsenuis OOH mpo nikBigaiito BCix GopM TUCKpUMIHALIT IIOA0 KIHOK
(KonBeH1ist) — 1€l JOKyMEHT CIPSIMOBAaHWN Ha HEAOMYIICHHS TUCKpUMIiHAIIT
KIHOK y BciX cdepax sxurts. [epxkaBu-ctoponu 1iei KonBeHIii HeraitHo
MOTO/KYIOTBCSI 3 yciMa 3axojJaMH, M0 TOPKAIOThCA TOJITHKUA JIKBigarii
JUCKpHUMIHALIT IIOJI0 JKIHOK, & TAKOXK 3aCyKYIOTh TUCKPUMIHAILIIO MO0 JKIHOK B
ycix ix dopmax [4]. KomiTeT 3 mikBigamii AUCKpUMIHAII 1100 JKIHOK € OPraHOM
HE3aJIKHUX CKCIIEPTIB, SKHUM 31HCHIOE MOHITOPUHI BHKOHAHHS BKa3aHO1
Kounsenrii. Ileit opran HeoHOPAa30BO HAroJIOIIyBaB Ha TOMY, IO came 30poitHi
KOH(DJIIIKTH 3arOCTPIOIOTh HEPIBHICTH 1 CTBOPIOIOTH JTOJAATKOBI PU3UKH JJISL KIHOK,
30KpeMa PU3HK CEKCYaTbHOTO HACHUIIHCTBA.

2. Pesomromiss Pamm besnmekn OOH 1325 — meilt akT craB mepmmm
MIDKHApPOJIHUM JIOKYMEHTOM, L0 HarojJoCHB Ha HEOOXITHOCTI 3aJIy4eHHS KIHOK 10
MHUPOTBOPYHUX IPOIIECIB, @ TAKOXK Ha BAXIIMBOCTI iX 3aXUCTy MiA 4yac 30pOMHMX
KOH(ITIKTIB. Pe3omioniss Takok 3aKJIMKae JAep>KaBU-YICHW 3a0€3MEeUUTH Ha BCIX
PIBHSIX AKTHBHY Y4YacThb JKIHOK TIpH MPUHHATTI pIlIEHb HAI[lOHAIBHOIO,
PEriOHATbHOTO 1 MIDKHAPOJHOTO 3HAYEHHS, BKIIOYHO W y4acTh y MeXaHI3Max
3aro0iraHHs, YIpaBIiHHS Ta BUPILICHHS KOHQIIIKTIB [5].

3. JKeneBcbki koHBeHmii Ta JlomatkoBi mporokonu. Ili gokymeHTH €
OCHOBOITIOJIO)KHUMH Y MIDKHApOAHOMY TyMaHITapHOMY IpaBi 1 mepeadadaroTh
3aXHUCT IIUBLILHOTO HACEJICHHS T11]] Yac 30pOMHUX KOH(IIIKTIB, BKIIFOYAIOYH 1 3aXUCT
KIHOK B1J OYJIb-SIKOTO BUIY HaCHJIbCTBA.

Boanouac cnij 3ayBakuTH, 110 MOYACTH TNEPEpaxoBaHl BUINE JTOKYMEHTHU
IiI0Th JIMILE Ha Mamnepi, a y peajbHOMY JKHUTTI CHOCOOM Ta METOAM, IO
3a0€e3neuyoTh peai3allilo Mpas >KiHOK, OCOOJMBO B yMOBaX Cy4aCHUX 30pOMHMX
KOH(DJIIKTIB, MOTPEOYIOTh MOKpPAIIEHHS. Y 3B’A3KYy 3 MM BaXKJIMBUM € HE JIMIIE
OPUMHATTS AEp>KaBOIO BIANOBIAHMX 3aKOHIB, a i CTBOPEHHS YMOB JUIsl peaji3arlii
3a3HauYCHUX IPaB.

[HTerpamis TreHAEpHUX AacleKTIiB y TMOJITUKY W00 3a0e3leuyeHHs
HaIlllOHAJIBHOI 0€3MeKu crpusie 3a0€3MEeUCHHIO PIBHOTO JOCTYITY JKIHOK JI0 3aWHATTS
ci1y>)k00BUX MOCajl, BINCHKOBOI MIATOTOBKU, a TAaKOX 3aXMUCTy iX IpaB y pamMKax
BIICHKOBUX Ormeparliii. Baromo, 1mo BpaxyBaHHS FeHACPHOT KOHIEMIIIT IHCTUTyTaMu
CEKTOpPY OOOpOHU 1 30pOWHUX CHJ Mae Takl I, SK JIKBiAAIis TeHAEPHOT
JUCKpUMIHAIT y BKazaHiA cdepi, 1HTErpaIlis reHJAepHOi KOHIIEMIi B MOJITHKY,
JOCIIIKEHHS 1 MPAKTUKY IHCTUTYTIB Ta BIIOMCTB OOOPOHHUX CTPYKTYP 1 30pOMHIX
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cui [6, c. 29]. Peamnizalis 11i€i cTpaTerii He JIMIIE YCyBa€ MEPEIIKOAMN JJIS KIHOK Y
000pPOHHOMY CEKTOPI, ajie i pOOUTH 11eH IHCTUTYT OUTBII BIIKPUTUM Ta aJallTUBHUM
JI0 CY4aCHUX BHUKJIMKIB, OCOOJIMBO B YMOBax TPHMBaIO4uoi 30pOHHOI arpecii 3 00Ky
pociticbkoi denepartii. Came Taki MAXOAW CHPUATUMYTH B IIIJIOMY 3MIIHEHHIO
3arajibHOi O€3MeKH Ta CTallIbHOCTI, a TaKOoXX MiABUIIEHHIO €(QEeKTUBHOCTI
MUPOTBOPYUX 1 BINCHKOBHX OTEparliii.

BBaxkxaemo, 1m0 came axkTHBI3allig TeHAEPHOI iH(bopMauiﬁHo'l' KaMITaHii
MOCTIpHsIa TOMY, IO Hallll BOEHHI npo6neM1/I MOYYB BECh IIUB1TI30BAaHUHN CBIT, 1
pralHCBKI/II/I KIHOYMA pPyX CTaB HEBIA €EMHOKO 1 plBHOSHa'-IHOIO YaCTHHOIO
MDKHAPOJHOTO >kKiHOYOro pyxy. Kpim Toro, 3maiiicHeHMI aHaii3 MIXHApOJHOTO
nocBimy, matepiamiB ['mobanpHOTO HocmimkernHs OOH 3 peanizaiii Pe3osrortii 1325
JIO3BOJISIIOTH J1MTH BUCHOBKY, IO YYaCTh *IHOK Y BUPIIIEHHI KPU3 Ta KOH(IIIKTIB
CIpUsi€ YXBaJCHHIO OUIbII €()EKTUBHUX PIllIEHb, & 1X Y4acTh Yy IEPEroBOPHUX
mpoliecax MiJBUIIY€ IAaHCU Ha JIOBrOCTpoKoBuid Mup Ha 35 % [7].

OTxe, MDKHapoJHE TyMaHITapHE TMpaBo, a TaKOX HaIlOHAJIbHE
3aKOHOJIJABCTBO YKpaiHW TmepenadavaroTh MIUPOKUN CHEKTpP I1HCTPYMEHTIB ISt
3a0e3MeUeHHs TIPaB KIHOK y Mepioj] MPaBOBOTO PEXKUMY BOEHHOTO cTaHy. OmHak
JUISL aJeKBaTHOi BIJIMOBIJII Ha TMWUTaHHA, 10 TOCTAIOTh y I[bOMY CIPSIMYyBaHHI
(YHKLIOHYBaHHS CYCHUIbCTBA 1 JEp’KaBH, HEOOXITHUM BUIAETHCSA MOJAJBIIE
BJIOCKOHAJICHHSI 3aKOHO/IaBCTBA, 110 CIIPHUSIE TCHIEPHOMY MapUTETy. SIK TEMOHCTPYE
BITUM3HSIHUN JOCBIJ, 3a0€3ME€UEHHs MpPaB KIHOK B YMOBaX Cy4acHUX 30pOMHHX
KOH(DJTIKTIB € OJJHUM 13 Cy4aCHUX BUKJIMKIB, 1 JIep>KaBa 3000B’43aHa 3a0e31euyBaTu
HE TUIBKM MOKJIMBICTh pealli3allli HUMHU TpaB, aje i HacaMIiepes], Py MOKIUBUX
MOPYIICHHSX, 1X HAJC)KHUNA 3aXHUCT.
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€Brenii 'TOHYAP,
3100yBay BUIIIOi OCBITH

Hayxosuti kepieHux:

Ojgaena MAPYEHKO,

npodecop kadeapu Teopii Ta icTopii
JICpKaBH Ta MpaBa, KOHCTUTYIIHHOTO
mpaBa Ta MpaB JIIOUHU
JIHIIIPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
TOKTOp (hiTocoPpChKHUX HAYK, Ipodecop

MI’KHAPOJHI CTAHAAPTH JOTPUMAHHAA
ITPAB JIIOJAUHMU: PEAJIII I IIEPCIIEKTUBH

[Ticns Jlpyroi cBITOBOI BIMHU 1 KaXJIMBUX HACTIIKIB JUIsI MIJTBHOHIB JIFOACH
CBITOBa CIUJIbHOTA 00’ €/IHANIacsi HABKOJIO 17161 CTBOPEHHS MIKHAPOJIHOI CHCTEMHU
npaB moauau. Y 1948 pomi I'enepanbna Acam6biess OOH yxBamuna 3arainbHy
nekiapanito npaB moauau (3AI1JI) [1], sika cTana OCHOBOIO AJisl MOJAJBIIOTO
PO3BUTKY MDKHApOJHUX CTAHJIAPTIB 3aXUCTy IMpaB JIOAUHU. Binroai Oynu
MPUIHSATI YUCIEHHI JOTOBOPHY, KOHBEHIIII Ta 1HILI TPaBOBI aKTH, 1110 BCTAHOBJIIOIOTh
mpaBa JIOAUHU 1 MeXaHI3MH iX 3a0e3MeYeHHs Ha MIDKHAPOAHOMY PpIiBHI.
He3Baxaroun Ha 1ie, TOPYIICHHS TMpaB JIIOJWHUA 3aJHIIAIOTHCS aKTyaJIbHOIO
po0JIeMOot0, 1110 MOTPeOye yBaru 1 KOMIUIEKCHOTO MiAXOTY.

Y Teopii MIKHAPOJAHOTO TMpaBa HEMa€ OJHO3HAYHOTO BH3HAYCHHS
MDKHAPOJHUX CTAaHAAPTIB MIPaB JIOJUHU, OJIHAK 3 OIJISIIY HA yYXBaJeHHsS 3arajibHO1
nexnapariii npaB moauHu B 1948 p. ta yxBanmeHnus B 1966 p. min erigoro OOH
M1iKHapOIHOTO MAKTY MPO FPOMAJISTHCHKI Ta MOJITHYHI TTpaBa [2] Ta MikHapoIHOTO
MaKTy TMPO E€KOHOMIYHI, COLIaJibHI Ta KyJbTYpHI mpaBa [3] — Il Ta HACTYIHI
MDKHApOAHI YroAW 3aTBEPAMJIA MDKHApOJAHUN CTaHAApT TMpaB JIOJUHHA 1
rpOMaJiiTHAHA Ta TapaHTii 3a0e3MeueHHs LHUX IpaB, 3 METOK BIAOOpPaKEHHS B
KOHCTUTYIIHHOMY JIaJli IepKaB-yY4aCHHUIIb.

MixHapoH1 CTaHAAPTH TAKOX KOHCTUTYIOIOTHCS SIK HOPMAaTUBHHUM MIHIMYM,
KWW BU3HAYA€E PIBCHB JICPKABHOT perjaMeHTallii 3 TOMyCTUMUMH BiIXWICHHIMH Y
TIH 4K IHIOA JAepxkaBl y QopMi HOro mnepeBUINEHHS a00 KOHKpeTH3alli, 110
BU3Ha4eHo cT. 19 Craryty MixkHapoaHOi opraHizailii npaii. Mi>kHapoaHO-IIpaBOBI
HOPMH, IO PETYJIOITh CTaHAapTH y cdepl npaB JIOJUHU, 3aKPITUIIOTH 1
PO3BHUBAIOTh TaKWW OCHOBOIOJIOKHHUUM TMPHUHIIMII, SK TOBara J0 MpaB 1 CBOOOI
TOWHY, 110 3akpimieHo B 1. 3 ct. 1 Ctatyty OOH. V npomy CratyTi 3a3Ha4eHoO,
mo oxniero 3 muted OOH € 3mificHEHHST MIXHApOIHOTO CIIBPOOITHUIITBA «Y
3a0XOUYCHHI TIOBAaT# JI0 MPaB JIOJUHU Ta OCHOBHUX CBOOOm». lle miaTBepmKyeThCs
nosioxeHHsM cT. 55 Cratyty OOH, sike 3akpiIuiioe CIpUsiHHS «3arajibHid oBa3i Ta
JOTPUMAHHIO TIPaB JIFOJIMHU 1 OCHOBHUX CBOOO IS BCiX» [4].
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Cepenl OCHOBHMX MEXaHI3MIB KOHTPOJIO 3a JOTPUMAHHSM MIKHAPOIHHUX
CTaHJAPTIB CJ1J BIA3HAYUTH: 002080pHI Opeanu — CIelialli30oBaHl KOMITETH,
CTBOPEHI JUIsl KOHTPOJIIO 32 BHUKOHAHHSAM JIepKaBaMU-YYaCHUIIMA OCHOBHMX
MDKHAPOJIHUX JIOTOBOPIB PO IpaBa JitoAuHu (30kpeMa, KoMmiTeT 3 npas Jt0IMHU Ta
Kowmirter 3 mpaB quTuHm); cneyianrvui npoyedypu Paou OOH 3 npas nroounu —
BKJIFOYAIOTh Pi3HI MaHAATH, TaKi SK CIEMiabHI TONOBIIAYl, excnepmui epynu ma
poboui epynu 3 KOHKPETHUX NMUTaHb, MbKHaponHui kpumiHaneHuit cyn (MKC),
SIKHH pO3TIIAIa€ 3T0OYMHU IPOTH JTIOASTHOCTI, BOEHHI 3JI0YMHH, TEHOLIU; Pe2iOHANIbHI
Mexauizmu — Taxi, sk €EBpONEeNChKH Cy 3 TpaB JOIUHU, Mi>KaMepUKaHCHKUH CyA
3 TpaB JOauHU Ta AdpUKaHChKa KOMICIS 3 PaB JIFOIWHU 1 HAPO/IIB.

He3Bakatoun Ha HasSBHICTh MDKHAPOJHUX CTaHAAPTIB, JOTPUMAaHHS IpaB
JIOJTMHU 3QJIMIIAETHCS TPOOIeMHUM depe3 pi3Hi hakTopu. OCHOBHI BUKJIUKH, IO
MOCTAIOTh TIEpPe/] JIFOJICTBOM: BiiiHM Ta KOHMIIKTH (cUTyallii 30pOHHNUX KOH(IIIKTIB
3HAYHO YCKJIQJHIOIOTh 3aXHUCT MpaB JIOJUHU, a TAKOXX CTBOPIOIOTH YMOBH JIJIs
MOPYIICHb, TAKUX SIK BOEHH1 3JI0YMHH, TEHOLIU/T Ta 1HIII 3JI0YMHU [IPOTH JIFOISTHOCTI,
HOJIITHYHA HECTaOLIbHICTh (y OaraThox KpaiHax MOJITHYHA HECTAOUIBHICTh BEJIE /10
OOMEKEHHS TIpaB i CBOOOJA TPOMaJsiH); €KOHOMIYHA HEpPIBHICTH (COIiaabHI Ta
CKOHOMIYHI TIpaBa YacTO TMOPYIIYIOTBCA Yepe3 EKOHOMIUYHY HEpiBHICTh Ta
BIJICYTHICTh JOCTYIy A0 0a30BHX peCypcCiB); HEAOCTATHsS MIA3BITHICTbH JEpPXKaB
(mesiki nep)kaBU HE BHKOHYIOTH CBOiX 3000B'sS3aHb IIOJO IpaB JIOAWHHU, a00
0OMEXYIOTh MDDKHAPOIHI MEXaHI3MH TS 3aXUCTY TpaB JItouHu) [5].

OTxe, MDKHApPOJHI CTaHAAPTH AOTPUMAHHS TPaB JIOJUHU € BaXIHMBUM
THCTPYMEHTOM JIJIsl 3aXUCTY JIFOACHKOI T1IHOCTI, ajlé BOHM MalOTh OyTH JOMOBHEHI
e(peKTUBHUMHU MEXaHI3MaMU BUKOHAHHS Ta KOHTpoJt0. HeoOXiHO mpoJ0oBKYBaTH
3yCHIUIA 3 YJOCKOHAJICHHS MDKHAPOJHUX 1 HalllOHAJBHUX CHCTEM 3aXHCTy IpaB
JIIOJTMHY, a TAaKOX 3a0e3MeuyBaTi PO3BUTOK IHCTUTYTIB, 110 3alMarOThCS 3aXUCTOM
npaB. MiXkHapoJHa CIJIbHOTA MOBUHHA 3a0€3MeuyBaTH KOHTPOJIb Ta MIATPUMKY
KpaiH, SK1 He 37JaTHI CAMOCTIMHO JOTPUMYBATHUCh ITUX CTAHAAPTIB, a TAKOK aKTUBHO
MPOTUJIIATU TOPYIICHHSM TIPaB JIOAUHU B OyIb-sKiil hopmi.
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BixkTopis 'OPOBEILD,
3100yBay BUIIIOi OCBITH

Hayxosuii kepisHuk:

Mapuna BOUTIOK,

BUKJIa1a4 Kadenpu Teopii Ta icTopii
JIep>’KaBH Ta MpaBa, KOHCTUTYIIIHOTO
mpaBa Ta MpaB JIOUHU
JIHIIIPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

PEAJII3ALIISI KOHBEHIIII ITPO 3AXHUCT IIPAB JIIOJAMHHA
I OCHOBOINOJIO)KHUX CBOBO/I B YMOBAX 3POMHOI ATPECII
POCINCBKOI ®EJEPALII IPOTU YKPAIHA

[ToBHOMacITabHEe BTOprHEeHHs Pocii Ha TepUTOPil0 CyBEepeHHOI YKpaiHu B
moromy 2022 poKy CYTTE€BO 3MIHUJIO KOHTEKCT MIKHAPOJIHUX BITHOCHH 1 TpaB
moauuu. lle BTOpPrHEHHS He JMIE CIPOBOKYBaNIO 30poilHMI KOHGMIIKT, a W
MTOCTaBWJIO Ha TIEPETHIN TIJIaH MTUTAHHS 30€peKEHHS )KUTTSI JTFOAWMHH Ta BITHOBIICHHS
CYBEPEHITETY 1 TepUTOPIaIbHOI IUTICHOCTI YKpaiHu. B ymoBax BiifHU 0cOOIMBO1
BAXKJIMBOCTI HaOyJl0 3a0e3MedyeHHs IMpaB 1 CBOOOJ JIIOAWHU, OCKUIBKU BOEHHI Iii
CYMPOBOKYIOTHCSI TTIOPYIIICHHSIM OCHOBHUX HOPM MIKHAPOJHOTO TYMaHITapHOTO
npaBa. BoenHi nii B YKkpaini npu3Benu 10 MacOBUX MOPYIIEHb MPaB IUBLILHOTO
HACEJICHHS, BKJIIOYAIOYM BHUMAJAKU KaTyBaHb, JOBUIBHOTO T030aBJICHHS BOJIL,
3HUINCHHS MaifHa, a TAKOX 3JI0YMHU MIPOTU CTATEBO1 CBOOOIU Ta HEIOTOPKAHHOCTI.
B Takux yMoBax HisUIbHICTh MIKHAPOJHHMX MPAaBO3aXMCHHUX 1HCTHUTYIIIHM, 30KpeMa
€BpOIIEHCHLKOro Cyly 3 MpaB JIIOAWHU, Ha0yBae 0coOJMBOro 3HaueHHS. [IpakTuka
IILOTO CYJly MICTUTh MOJIOKEHHSI, KI MOXYTh CIYT'YBaTH OCHOBOIO ISl 3aXHUCTY
1paB JIOIUHM ITiJ] 9ac BOEHHMX mii [1, €. 9].

Cepen HalBIAOMINIUX CHpaB, Kl CTOCYIOThCA 30pOiHOI arpecii, MOXHa
sragatu crupaBy «Cyprus v. Turkey», ne Oyno yxBajieHO pillIeHHSI PO BUILIATY
crpaBeUIUBOL caTucdakiiii B po3Mipi TPUAUATHA MUTbHOHIB €BPO pOANYAM 3HUKIIUX
0e3BicTH 0ci0. AHamI3 I[i€] CIIpaBU BKa3y€ Ha CKJIAJIHI MUTAHHS, K1 TOTPEOyIOTh
BUPIIICHHS y KOHTEKCTI 3a0e3MeUeHHs TpaB JIIOAUHU 1] 4Jac BiliHU. BBeneHHs
BOEHHOT'O CTaHy B YKpaiHl € MPaBOMIPHUM KPOKOM, 110 OOIPYHTOBYE OOMEKEHHSI
npaB JIOJUHU B yMOBax 30poiHOro KOHQIKTYy. 3akoH Ykpainu «IIpo mpaBoBwuii
pPEKUM BOEHHOTO CTaHYy» BH3HAYa€, 10 BOEHHUH CTaH BBOJWUTHCS B pasi 3arpo3u
HaIllOHAIBHIN Oe3merni, nependadarodr HaJaHHS OpraHaMm BjIagud HEOOXITHHUX
MMOBHOBa)KEHb 1151 3a0e3meuenHs Oesmeku [2, €. 94]. 3rimHo 3 €BpOIEHCHKOIO
KOHBEHIIIEIO MPO 3aXUCT MPaB JIOAMHU T4 OCHOBOTIOJIOKHHUX CBOOO, BXKUBAIOTHCS
TEPMIHH, K1 MOXYTh OYTH IHTEPIIPETOBAHI SIK «CyCHIbHA HEOE3IeKa, 10 3arPOKY€
xuTTio Hatii». [Ipore mpaktuka €CIIJI He MICTUTH YITKOTO BU3HAYEHHS TEpPMiHA
«BIfiHAY, MO YCKIJIATHIOE MPABO3aCTOCYBAaHHS. BaXIMBO 3a3HAYMTH, 1110 Y CIIpaBax
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«Lawless v. Ireland» Ta «Ireland v. the United Kingdom» Cyxa miakpec:itoe, 1o
3arpo3a MOBMHHA MaTH XapakTep, SKUU CIpaBi 3arpoKye OpraHi30BaHOMY JKUTTIO
cycniiabcTBa. Bognovac pimenns Cyny cBig4aTh, M0 YpsIAM MAarOTh JAUCKPELIiHI
MOBHOBAXEHHSI Y BU3HAYEHHI MIJICTAB JJIsl BBEJIEHHS BOEHHOIO CTaHy, MpOTE IIi
IOBHOBaKEHHS HE € Oe3mexxaumH [3, €. 11].

Y KOHTEKCTI MOTOYHOI cHUTyalli B YKpaiHi IISIBHICTh MDKHAPOIHHUX
IIPaBO3aXMCHUX OpraHizaiiii, 30kpeMa €BpOIEHCHKOTO CyAy 3 NpaB JIIOAWHH, €
KPUTHUYHO BaXKJIMBOIO Ui 3a0e3nedyeHHs mpaB 1 cBoOon moauHu. Hanexne
pearyBaHHSI Ha BUKJIMKH, TIOB’A3aH1 3 BOEHHUM CTaHOM, MOTPeOy€e KOMIUIEKCHOTO
HiX0/ay, 10 BPaxoBYy€e SIK MIXHAPOJHI HOPMH, TaK 1 cenudiKy HaIlOHAIBHOTO
3aKOHO/ABCTBA. Y Takui crocid MOXHa CTBOPUTH €(HEKTUBHHUI MEXaHI3M 3aXUCTY
OpaB JIIOJUHU B YMOBax BiiiHM, 1[0, OE€3yMOBHO, CIPHUSATHUME BIAHOBJIEHHIO
CYBEPEHITETY Ta TEPUTOPIaNBbHOI HITICHOCTI YKpaiuu [4, C. 6].

OpHuM 13 KITIOYOBUX aCIEKTIB, siki posrisigae €CILUI y cBoili mpakTuill, €
NUTaHHS IOPUCIOUKLII: fKa JepkKaBa 3AIHCHIOE €(EeKTUBHMM KOHTPOJb HaJ
BIJIOBIJTHOIO TepuTOopier. Y chpasi «Ykpaina ta Higepnanau npotu Pocii» cyn
JOCIIJIKY€E, Yd € pociiicbka (emepallis BiJMOBIAILHOI 32 MOPYIICHHS IpaB
JIIOJTMHU Ha OKYTIOBaHUX TepuTopisix Jlyrancokoi ta JloHenpkoi oonacreii. Baximso
3a3HauuTH, Mo B ciuyHl 2023 poky €CIIJI o0’egHaB 10 copaBy 3 I1HIIMMHU
IIPOBA/IKEHHAMM, BKIIIOYAI0UU cpaBy «Ykpaina npotu Pocii (X)», sika CToCy€eThCs
MOBHOMACIITAOHOrO BTOprHEHHs. O/HI€I0 3 00CTaBHH, 110 3HAYHO BIUIMHYJIA Ha
po3risia cipaB npoTu Pocii, ctamo npununenHs ii yuacti B KoHBeHIIIT mpo 3axuct
npaB JIOAMHU 1 OCHOBOMOJIOKHUX cB0OOA y BepecHl 2022 poky. Lleit kpox
YCKJIAJIHUB MEXaHI3MHM 3aXHCTy TpaB JIOAWHU, OCKiIbKKM Pocis Oinbine He
3000B'13aHa TOTPUMYBATHUCS HOPM, 3akpimieHux y Konseniii [3, C. 14].

B ymoBax BiitHu €CIIJI 3anumaeTbcs BaKIWBOI 1HCTUTYLIEIO, IO
BHUCTYyIIAa€ rapaHTOM peam3ainii nonoxeHb Koupenmii. Cya po3srisgae sk
MDKACpKaBHI, TaK 1 1HAWUBIAyadbHI CIpaBH, IO HAJA€ MOXKIUBICTh 3aXHUIIATH
mpaBa sIK OKpEeMHUX 0C10, Tak 1 JepxkaB. Y 3B’SI3Ky 3 IUM MPAKTUYHO BC1 PIIICHHS,
yXBajJe€Hl CyJOM, MaloTh BaXXJIMBE 3HAYEHHSA [JI1 PO3BUTKY HalllOHAJIBHOI
npaBoBoi cuctemu Ykpaiuu [3, €. 84].

OTtxe, ciipasu, ki posrisanaoTses CCIUI, 30kpema «Ykpaina ta Hinepiaanau
npotu Pocii», JeMOHCTPYIOTh BaXJIHUBICTh MIXKHApPOJHOTO MPABOCYAJd B YMOBAX
30poiiHoro KoH(IKTY. BOHU MiAKpECTIOI0T, HEOOXITHICTh 3aXUCTY MPaB JIFOJUHU
Ta 3a0e3MeUeHHs] MEXaHI3MIB KOHTPOJIIO 32 JOTPUMAHHSIM MDKHApOAHUX HOPM Y
CUTYyallisiX, KOJIM HalllOHAJbHI IHCTUTYLII MOXYTh OyTH MiJ 3arpo3ot0. Takum
YHHOM, POJIb €BPOMNEHCHKOTO Cyay 3 TpaB JIOAWMHH CTA€ IIe OUThII aKTyaJlbHOIO B
KOHTEKCTI MPOJOBXKEHHsS BiifHM Ta OOpPOTHOM 3a BIJHOBJIICHHS CYBEpPEHITETY Ta
TEPUTOPIATBLHOI IIIJTICHOCTI YKpaiHHU.

CnucoKk BUKOPHCTAHUX JKepeJr:
1. TI'pimina H. lO., Haramis I'pimina. CywacHi npobremu y cdepi 3a0e3neueHHs,
peamizamii Ta 3aXUCTy IpaB i cBOOOJ JIOJMHU B YMOBAaX BOEHHOTO cTaHy. MiKHapoaHa Ta
HaI[lOHaJIbHA Oe3IeKa: TeopeTUyHi 1 npukiaaaHi acnektu: Marepianu VIII MixHap. Hayk.-pakT.
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koH(. (M. duinpo, 15 6epes. 2024 p.): y 2-x u. Quinpo: JIYBC, 2024. YIC. 149-151, 2024.

2. Mysuuyk O. M. AnmiHiCTpaTHMBHO-TIDAaBOBI 3acagu 3a0e3MeueHHs JAOTPUMAaHHS
MDKHApOJAHHMX CTaHAapTIB 3aXUCTY IPaB JIIOJIMHU B YMOBAaX BOEHHOTO CTaHy B YKpaiHi. /Ipasosa
Hayka i 0epicagomeopenHs 8 YKpaini 6 KoHmexkcmi IHmezpayitiHux npoyecig: mamepianu
XV Mixcnap. nayk.-npaxkm. kon@. (m. Cymu, 24 mpas. 2024 p.). Cymu: CO XHYBC, 2024.
C. 153-156, 2024.

3. Camwoxk I. O. [JoTpumaHHs NpaB JIOJUHA B YMOBaxX BOEHHOTO CTaHy. AKmyanbHi
npoodiemu CyCRilbHO-2YMAHIMAPHUX HAYK 8 YMO08AX MPAHC-POPMAYIiHUX 3MIH: 30IpHUK me3
Haykosux npayvb Mixcnapoonoi naykoeoi kongepenyii ([Ipaca, Yexis, «12» epyous 2023 poky)
/TO «MixHapoIHUI HAYKOBUHN IIEHTP PO3BUTKY HAYKH Ta TEXHOJIOTIi», 2023. 52 c. (2023).

4. Cimakosa C. I., Mamumko 1. B. MixkHapoaHO-TIpaBOBE PETYJIIOBAHHS COIIaIbHOTO
3axHUCTy Oe3NPUTYIBHHUX Ta O€3I0TISIIHUX AiTel B ymoBax Biitau. 2023. C. 229.

Biktopis TOPOXOBCBKA,
3100yBay BUIILIOI OCBITH

Hayxoesuii kepienux:

Mapuna BOUTIOK,

BUKJIaAa4 kadenpu teopii

Ta 1CTOpIi Iep>KaBH Ta MpaBa,
KOHCTHUTYIIIITHOTO MpaBa Ta MpaB JIOJUHU
JIHIIPOBCHKOT'O IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MI)KHAPOJJHUM 3AXHUCT ITPAB JIOAUHH
TA CHHIBPOBITHHULTBO I YAC 3bPOUMHHUX
KOH®JIIKTIB

Mixunapogne npaBo npaB jgtoguHu (MIIJI) 1 MikHapoiHe TyMaHiTapHe
npaBo (MI'TI) matoTh criiJibHY METY — 3a0€3MEUUTH T1HICTh YCIiX JIF0JIel Ta TyMaHHe
ctaBiaeHHsl 10 HUX. Xoya MITI 3acTocoByeThCSl MEpPEBAXKHO MiJl Yac 30pOMHUX
KOH(]ITIKTIB Mk aepxaBamu, a MITIIJI — ayig 3axucty npas J0IMHUA B MUPHUH 4Yac,
Cy4acHI peaiii cBiA4aTh Mpo JAeAani OLIbIILY 1HTErpalio [UX JBOX CUCTEM IpaBa.
Hopmu MIIIJI Bce wacrimie BUKOPUCTOBYIOTHCS 17| Yac 30pOWHUX KOH(IIIKTIB, a
perioHajabHI IMPaBO3axMCHI OpraHizaiii 3BEepTAIOTHCA JO IPUHIIMIIB BEICHHS
OOMOBHUX Ji¥ MPH OIIHIT TOPYIICHH MPaB JIOIUHU.

He3zanexxHo BiJ TOoro, yu BiI0OYBAa€ThCA KOH(MDIIKT y MUPHUNA YU y BOEHHUH
yac, Hopmu MIIITJI npomoBxkyroTh AISTH, aKe iXHS CyTh HOJISTa€ B 3aXUCTI MpaB
moauad. OpHaK OCOOJMBOCTI BOEHHOTO Yacy MOXKYTh OOMEKHTH peai3allito
NEBHUX IPaB, TAKUX SIK MPaBO HA )KUTTS. [Ipu 11bOMY BaKJINBO BCTAHOBUTH, SIK1 caMe
npaBa Oynu nopyuieHi Tta skumu Hopmamu MI'TI abo MIIIJL. V pasi 30poitHOro
KOH(DJIKTY yBara B nepiry uepry npuauigerbca MI'TI, ane BaxiInBo BpaxoByBaTH
OpUpOAY TMpaB, OCKUIBKM MDKHapOJHE TyMaHITapHe MpaBO TPATUIINAHO
3aCTOCOBYETHCS B yMOBax BiifHU [1, C. 8].
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OcHOBHHUM CYO'€KTOM, III0 HECE BIJAMOBIAAIBHICTh 3a JOTPUMaHHSI HOPM
MI'TI — € nepxkaBa. Y cy4acHOMY MDKHApOJHOMY IMpaBi BHUHHUKJIA CHCTEMa
BIJNIOBIaJIbHOCTI 3a MOpYIIEHHS HOpM BiHU. B VYkpaini, BiAmoBigHO 10
MIDKHApOJIHUX 3000B'A3aHb, 3aCTOCOBYIOThCS HOopmu MITI mnst 3axucty xepTB
BiliHM, BKJIFOUAIOYH I[IUBIJIbHE HACEJICHHs, 0C10, sIK1 HE 0epyTh y4acTi Y KOH(JIIKTI,
Ta KyJIbTypHI IiHHOCTI. 3rimHO 3 JKeHeBchkmMmu KoHBeHIisMu 1949 poky Ta
JOTATKOBUMH MPOTOKOJIAMH JI0 HUX, CTOPOHU 30pOitHOTO KOH(DITIKTY 3000B's13aH1
3aXHUIIATH IMBUIBHE HACEJICHHS Ta IUBLIBbHI 00'ekTH Bin HamamiB. [[uBiabHI
ocobm moTpedyroTh 3axmcty MI'TI y nBox acmekrtax: mia dac akTUBHOI (a3u
KOH(JIIKTY Ta KOJIU BOHH MOTPAIUISIOTH 1]l KOHTPOJIh MPOTUBHUKA. Y TEPIIOMY
BUMAJIKY BaXJIUBO JOTPUMYBATHUCS MPUHIIMITIB PO3PI3HEHHS Ta MPOMOPIIHHOCTI,
y Jpyromy — 3acTocOByBaTM HOpMHU JKEHEBCHKOi KOHBEHIII MpPO 3aXHUCT
IIUBUILHOTO HaceneHus [3, €. 19].

[{uBibHE HACEJNEHHS, SIKE MIJISITaE 3aXUCTY, BKIIOYAE K KOMOATaHTIB, TaK
1 0ci0, mo He OepyTh yuyacTi y KOHQiKkTI. OCHOBHI NMPUHIUIHU, SIKUX MMOBUHHI
JOTPUMYBATUCh CTOPOHU KOH(IIIKTY, BKIIOYAIOTh HEJOMYIIEHHS! BUKOPUCTAHHS
[UBIJIBHUX OCI0 SIK )KUBHUX IIUTIB, a TAKOK 3a00pOHY Ha OYIIBHULITBO BIHCHKOBHUX
00'€KTIB y HaceleHMX NMyHKTaX. MDKHApOJHI JOTOBOPU IIOJIO MpaB JIIOAUHU,
HaBITh TMIJ Yac BHYTPIMIHIX KOHQJIKTIB, 3aJUIIAIOThCA HAJI3BUYAIHO
BaxyiuBuMu. MIIIIJI  copuse po3MIMPEHHIO 3aXHUCTy, 3aKpIIJIEHOrO0 B
TyMaHITapHOMY TMpaBl, 3aBASKUA MPUPIBHIOBAaHHIO 3000B'A3aHb ILIOAO IIpPaB
JIOJMHU J10 OCHOBHUX T'YMAaHITapHUX NPUHUMMIB. MexaHi3MH 3a0e3nedeHHs
BUKOHAaHHS 3000B'3aHb 3a MIXKHApOJAHUMH MNPABO3aXMCHUMH 1HCTPYMEHTaMU
MOXYTh BHKOPHUCTOBYBAaTHCS Mg 3a0e3MeueHHs JOTPUMaHHA PEXKUMY
I'YMaHITapHOTO 3aXHUCTY i 4ac 30poiHuX KOHQIIKTIB [2, C. 58].

[IpaBo Ha XKUTTS, K€ € OCHOBOIIOJOXHUM MPABOM JIIOJIMHU, BU3HAETHCS
MDKHApOJIHUM TPABOM Ta € IMIIEPATUBHOIO HOPMOIO jus cogens. Lle o3naugae, 1o
nep:kaBa 3000B's13aHa 3aXHIATH 1€ IPaBO B OyIb-IKUX yMoBax. BiamoBimHO 10
MDKHApOJHUX CTaHJAPTIB, JIepKaBa HE MOXKE BIIXUJISATHUCH BIJ] IIbOTO 3000B'I3aHHS
HaBITh Y HAI3BUYANHUX CUTYaIIIsX.

CyuacHi peami mokasyrorh, 1o MITI 1 MIIIJI Bce Oimbme
B3a€EMOIPOHUKAIOTh, TOOTO HOopmu MIIIIJI vacTo 3acTOCOBYIOTBCS B YMOBax
30poiinux koH(ikTIB. Hanmpukian, opranizaiiii, 1o 3aliMarOThCsS 3aXUCTOM TIpaB
JIOJIMHYU, BCE YaCTIIIE OLIHIOITH Jii BOIOIOUUX CTOPIH 3 TOYKH 30pYy MOPYLIEHBb
MIXHApOJHUX CTaHIAPTIB MpaB MoauHU. Lle BKIrouae BUMaIKu, KOIH, HATPUKIIA],
BHACIIIJIOK BOEHHUX [1{ BiAOYyBalOThCS MAacOBI MOPYILIECHHS MpaBa Ha KUTTA,
cB0OOY Ta Oe3neky ocoOu. MixkHapoaHe CIIBpOOITHUIITBO B c(epl 3aXUCTy MpaB
JIFOJTMHY 11 9ac 30poitHUX KOH(ITIKTIB BKIIIOYAE TISUTHHICTH JIEp)KaB, MIXKHAPOTHUX
opranizaiiii, Takux sk OOH, YepBonuii Xpect ta yncineranx HYO. Li opranizarii
3I1ACHIOIOTh MOHITOPUHT CHUTYaIlil, Ha/lal0Th T'yMaHITapHy JOIIOMOTY, 3aiiMarOThCs
po3ciiayBaHHsIM (aKTIB MOPYIICHHS MPaB JIOIWHU 1 3a0€3MeUyI0Th MPUTATHEHHS
BUHHUX JI0 BiamoBiganbHOCTI [4, C. 33].

OpauM 13 TpUKIaAiB €(PEKTUBHOTO MIKHAPOTHOTO CIIBPOOITHHUIITBA €
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BIIPOBAPKEHHS MEXaHI3MIB CIIOCTEPE)KECHHS 3a TOTPUMAHHSIM IIPaB JIOAWHHA B 30HAX
koHQuIikTy. lle m03BOJIsIE CBOE€YACHO pearyBaTH Ha TMOpPYIICHHS Ta HagaBaTH
JOTIOMOTY TIoCTpaxaanuM. [IpoTe MiKHApOAHWIN 3aXHCT TpaB JIIOAWHU IO Yac
30poitHUX KOH(JIIKTIB CTUKAETHCS 3 YHCICHHUMH BUKJIMKaMU. [lo-mepiie, HepiaKo
BUHUKAIOTH MPOOJIEMH 3 IOCTYIIOM JI0 TTOCTPKIATUX TEPUTOPIH JJIs TPEACTAaBHUKIB
MibKHapogHuXx opranizamiii. [lo-gpyre, y 06araTbox BUMaJKax BOIOIOYl CTOPOHH
ITHOPYIOTh MDKHApOJHI HOPMU Ta CTaHAAPTH, LI0 NPU3BOAMUTH O YHUCIEHHUX
MOpPYIICHb TpaB JOAMHU. KpiM TOro, neski Jep)KaBU MOXKYTh HaMaraTHucs
BUKOPHUCTOBYBATH KOH(MIIIKTH SIK MPUBLA i1 0OMEKEHHS MpaB JIIOJWHU BCEPEAMHI
KpaiHW, IOCHJIAI0YUCh Ha CTaH BIHHU YU Ha3BUYAHOI cuTyarlii [3, €. 29].

OTtxe, dyepe3 30poiiHI KOH(IIKTH MIKHAPOJHUI 3aXUCT MpaB JIOAUHHU Ta
MDKHApPOJHE CIIBPOOITHUIITBO 3JIUIIAIOTHCS  KPUTUYHO  BAXIMBUMHU  JUJIS
3a0€3MEeUCHHs] OCHOBHUX TIpaB 1 CBOOOJ JIIOAWMHU. 3MIIHEHHS MEXaHI3MiB
MDKHApOAHOTO KOHTPOJIIO Ta  CIIBPOOITHHMIITBA, a TaKOXX  ITIJIBUIICHHS
BIJIMOBIIATBHOCT] JIEpaB 3a TOPYIICHHS TpaB JIOAUHU MOXYTh CIPHUATU
3MEHIICHHIO HACTIAKIB KOHQIIKTIB 1 TMOKpAIICHHI0 TyMaHITapHOI CHUTYaIlli.
HeoOxinHo 3a6e3neuntu, 1mobd y Oyab-sIKUX YMOBaX MNPHUHIMIIM T'yMaHHOCTI Ta
3aXMCTy TpaB JIIOJAWHYU 3JIUIIAINCS HAa TEPIIOMY MICIl, OCKIIBKM caMe B HHX
MOJISITa€ OCHOBA JJI MOOYI0BU CTAO01ILHOTO Ta MUPHOTO CYCIJIbCTBA.

CnucoKk BUKOPHCTAHUX JIXKepeJt:

1. Posymoschkuit O. C. 3axucT mpaB JIIOJUHM, OB S3aHOTO 3 MOPYILIEHHSIM CT. 2
KonBeH1tii npo 3axucT mnpas JFOJIUHHA 1 OCHOBOIIOJIOKHUX ¢B000 (1950 p.) B ymMoBax 30pOHHOTO
KoHQuIIKTY. Haykosuil gicnuk Yarceopoocvkozo nayionanwnozo yrigepcumemy. 2022. Bum. 70. C.
141-145.

2. Cak B. B. MixHapoaHe npaBo Ta TyMaHITapHI KpHU3U: POJIb MIDKHApOJHOTO
CHIBpPOOITHUIITBA Y 3aXMCTI IIpaB JIIOAUHU. Axademiuni 6i3ii. 2024. C. 85.

3. Cenaroposa O. B. [Ipapa ntounu i 30poiiHi KOH(QIIKTH: HaBYaJIbHUHN MociOHUK. KuiB:
®OII I'onemboscrka O. O., Kuis, 2018. 208 c.

4. Ilep6ina M.I'. 3axucT nmpaB JIOJUHU B YMOBax 30poiHOro KOH(IIKTYy. 30IpHUK TE3
KpYTJIOro CTONY, IPUCBSYEHOTO 72-H piYHMI NPUHUHATTS 3arajibHoi JAeKiiapallii npas JIIOJAWHU
(M. Kui, 10 rpynus 2020 p.). Kuis: JHAI MBC Ykpainu, 2021. 165 c.
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Hazapiii I'YBA,
3100yBay BUIIIOi OCBITH

Hayxkosuii kepierux:

Irop CEPAIOK,

JOTICHT Kadeapu Teopii Ta icTopii
JIep’KaBM Ta MpaBa, KOHCTUTYIIIHHOTO
mpaBa Ta TMpaB JTIOIUHU
JIHIMPOBCHKOTO JIEPIKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJAT FOPUIAYHUX HAyK, JOICHT

SBHEHNIHEHHS ITPAB JIIOAUHHU B IIEPIOJ
«BEJIMKOI'O TEPOPY» B YKPAIHCBHKIM PCP

[Ipu miAroToBINl TE3 €T TOMOBII aBTOP BU3HAYUB 32 METY Ha OCHOBI aHAITIZY
CYCIUIbHO-TIOJIITUYHUX TOJIIH, K1 YBIHIIUIM B ICTOPIIO HAIIOI JIEp>KaBH 1] HA3BOIO
«Benukoro Tepopy», MPOJEMOHCTPYBATH AHTUTYMAHHY CYTHICTh CTaJlIHCHKOTO
peXHUMY.

JIOCSITHEHHSI BU3HAY€HOI METH 3YMOBMJIO HEOOXIJIHICTh BHKOPHUCTAHHS
J1aJIEGKTUYHOTO Ta ICTOPUYHOTO METO/I1B MI3HAHHSI.

ITepion «Benukoro tepopy» B Ykpaincekiii PCP 3anmumuB riaubokuit 1
TpariyHuM Ciiija B 1ICTOPIi KpaiHu. Y Yacu paJsHCHKOrO PEXUMY penpecii Ta Tepop
CTaJIM HEBiI €MHOIO YaCTHUHOIO JIEPXKABHOI MOJIITUKH, CIPSIMOBAHOI Ha TIATPUMKY
KOMYHICTUYHOI BJIaJM Ta MPUIAYIIEHHS OYy/b-IKOTO CIIpOTUBY. [lepkaBHuil amapar
(YHKIIIOHYBAaB BUKIIOYHO Ha IMIIEPATUBHHUX 3acajax, HE JO3BOJISIOUM KOIHUX
MPOSIBIB CBOOOM BOJII YW 1HaKoyMcTBAa. OCHOBHUMH O0'€KTaMH perpeciii cTtaau
IHTEJITEHIIIs Ta COIlaJIbHI TPYIIH, sIKI BJajJa BBa)kKaJia TIOTEHIIIITHO HEOE3eYHUMH,
3/IaTHUMHU HAJUXHYTH Hapoj Ha O0poThOY 3a mpasa 1 cBoOoau. L5 momituka cTpaxy
1 IpUMYyCy TIpHU3BeJia 10 MAaCOBUX MOPYIIICHb MPaB JIOUHU, HEXTYBAaHHS 3aKOHAMU,
a TaKOXX MOPAJIBHOTO W TPABOBOTO PO3MAjy, 3HEIIHEHHS MPUPOJHOTO TMpaBa
JIOWHU Ha XKUTTSA. BUBUEHHS WX TMOMAIN CHOTOMHI € BXKIWBHUM JISI PO3YMIHHS
MPUPOIU TOTATITAPU3MY Ta JJIA MOOYAOBH JIEMOKPATUYHUX 1HCTUTYTIB, 3JJaTHUX
IIPOTUCTOSITY ABTOPUTAPHUM 3arposam [1, c. 16].

[Ipotsirom pansHcbkoi J00M B YKpaiHl pemnpecii Ta Tepop CIyryBald
THCTPYMEHTAaMHU MIATPUMKHU KUTTE3AATHOCTI KOMYHICTUYHOTO PEXUMY M TOOYA0BH
KOMYHICTUYHOTO CYCITUIbCTBa. JlepkaBHa Bllajja BUKOPHUCTOBYBaa perpecii sk
HEB1JI'€MHY CKJIaJIOBY CBOIX COIIAJIbBHUX Ta YIPABIIHCHKUX METOIB, CIIPSIMOBAHUX
Ha TpaHC(hOpPMAIIIO0 CYCIHIIBLCTBA. 3a Yac ICHYBAaHHS PAASHCHKOT BIIAIU MUIbHOHU
JIIOJIEH CTalIv )KepTBAMHM PENPECiii 3a MOMITUYHI Ta PENITiiHI TEPEKOHAHHS, a TAKOXK
Yyepe3 COollialibHy YW HAIlOHAJIBHY MPUHAJICKHICTh, MOTEPIIAIOYH BiJl CBABULISA Ta
HEOOTPYHTOBAHUX 3BUHYBAYCHb.

[Ipobnema «Benukoro tepopy» Mae HE JIMIE HAyKOBE, aje ¥ MOpPabHO-
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MOJITUYHE 3HAYCHHS, aJKE HACIIIKOM PEenpecii cTaau CKaliueHl J0J1 MUIbHOHIB
yKpaiHIiB. BIumB 1iux mojiii Big4yBaeThCsl i ChOT'OJIHI, 3aIUINAIOYUN CII1J] Y BUTJISII
pHUC MOCTTOTAIITAPHOTO CYCIUIBCTBA, MOA0JATH K1 MOKHA TUIBKU 4epe3 IIHOoKe
PO3yMIHHSI KOPEHIB TOTaJiTapu3My Ta HOro HacmijakiB. Y Apyrii monoBuHi 80-X —
90-x pOKIB MHHYJIOTO CTOJITTS 1 B TEpIoA HE3aJICKHOCTI YKpaiHU BIIKPUTTS
CEeKpPETHUX apXiBiB JIaJl0 MOXJIMUBICTh 00’ €KTUBHO OLIHUTU MPUYHMHHU, XapaKTep 1
MacmTad penpeciid, YIMHCHUX PaJIIHCHKOIO BIAJ0I0, a TAKOXK iXHIA pPyWHIBHUUN
BILJIUB Ha PO3BUTOK YKPaiHCHKOIO CyCHiIbCTBA [2, . 185].

JIst cy9acHOTO YKPaiHCBKOTO CYCHIJIBCTBA BKIMBO PO3YMITH 3arpo3H, SKi
Hece TOTAJITApHUN pexuM 1 iioro nposisu. HaykoBo o0rpyHTOBaHa iH(opmarist mpo
TI YacW JOIOMara€e BHUPOOUTH 3aXMCHUI Oap’ep MPOTH MOMIJIMBOI pecTaBparii
noni0Hux pexumis. [lomiTuka «Benukoro Tepopy» cTaBuiia 3a METY MPUHIKECHHS
JIOJIMHU, HEXTYBaHHA ii OCHOBOIOJIOKHUMHU TpaBamMu 1 cBoOomamu. KapanbHo-
penpecuBHa cuctema M. Cranina Gyna cipsMOBaHA HA 3HUINCHHS OYIb-SIKHMX
IPOSBIB BUILHOAYMCTBA, CBOOOM BUOOPY UM BOJICBUSIBIICHHS, IPArHy4H IMOBHICTIO
MJKOPUTH CYCIIIBLCTBO BOJI JIEP>KaBH.

JepxaBHUil ~ amapar paJasHCbKOI J00M  OyayBaBcs BHUKJIIOYHO Ha
IMIIEpaTUBHUX 3acajaX, He JOMYyCKaloYu >KOJHUX MPOSABIB CBOOOIU BUOOPY UM
camocTiitHocTi. 11100 YHUKHYTH CUTYyallii, sIKI MOTJIM O 3arpoKyBaTH CTa0LIBHOCTI
TOTAJIITAPHOI CUCTEMH, PEKUM MPOBIB AEKLJIbKA XBUJIb PENPECIil, 10 BCESUIH CTPAX
Ta CIPUYMHSIIN PO3TyOJIeHICTh cepel] HaceneHHss. OCHOBHUM ynap CIpsSMOBYBaBCs
Ha IHTEJITEeHIIIIO 1 TaK 3BaHYy «I1 ATy KOJIOHY», OCKUIBKH 111 TPy MOTJIH, Ha TyMKY
BJIaJM, CTaTH PYLIIEM HApOJHOTO PyXy 3a MpaBa, cBOOOAM Ta AEMOKPaTH3aLII0
CYyCNIUIBHOTO JKUTTA. Taki TOHATTS Oyiau aOCOMIOTHO HENPUHHATHI AJiA
IIPEICTaBHUKIB JIEPKABHOTO amapary, ikl BUSBHIKCH 1/1€0JI0TaMu, OpraHi3aTopamu
Ta BUKOHABISIMU JIEPKABHOI TOJIITUKH, CIIPSMOBAHO1 Ha YTBEPDKCHHS TUKTaTypH
npoJeTapiaty i KepiBHUIITBOM MapTii OUIBIIOBUKIB [3, c. 165].

Hns nepioay 3MIIMCHEHHSI KapaJIbHO-PENPECUBHOT MOJIITUKH
HEXapaKTepPHUMH, HABITh UYKHUMH, OYJIU TMPUHIUI 3aKOHHOCTI Ta MPE3yMIIIis
HEBHUHYBATOCTI, 10 TAPAHTYBaJU JOTPUMAHHS MPaB JIIOJIMHUA OpTraHaMu JIeP>KaBHO1
Buaau. Y poku «Bemukoro tepopy» MaHyBadu NPABOBUH XaoC 1 IHUHI3M IIO
BITHOIIIEHHIO /0 TpaB JIOAMHH, IO MPHU3BEIO O MAacoBHUX kepTB. Pempecii, Ha
JTYMKY TMapTIHHOTO KEPiBHUIITBA, CIIPSIMOBYBAIUCS HA TaK 3BAHUX «IIKIIJTUBHX» YN
«MOTEHUIMHUX BOPOTiB», @ cCaM MEXaHi3M MPUAYIIEHHs He 0a3yBaBCs Ha >KOJHUX
NPUHIMIIAX CIPaBEAJIMBOCTI, a MaB Ha MeTi BCEJWTH CTpax, 3pyHHYBaTH
Hal[lOHAJIbHY ¥ MPaBOBY CBIJJOMICTh Ta BUKOPIHUTHA MOPaJIbHI IIHHOCTI. Tepop cTaB
LiJIeCTIPSIMOBAHOKO YACTHHOIO BHYTPIlTHEOT moniTuky M. CTajina, cipsaMoBaHoOi Ha
MOBHE MOJITUYHE Ta MOPAIbHE IMiIKOPEHHS HACEJIICHHSI, yCYHEHHS BOPOTiB PEKUMY,
3a HEOOXITHOCTI HaBiTh NHUIIXOM iX ¢I3MYHOTO 3HMIIEHHA. [lg1 momiTuka
peanizoByBajacs MiJ BUTISAOM (opMalibHOI Jieraiizailii, mpoTe Oyjia abCOIIOTHO
QHTUTYMAHHOIO 33 CBOCIO CyTHlCTIO CraniHCbKUI Tepop 3aluIIuB 1O coO1
JIEBaNbBAII0 TIPaB JIIOJUHUA 1 pyI/IHyBaHH}I 3arajJbHOMPUUHITHX MOPATBHUX
I[IHHOCTEH, 1110 MaJIO BKpail HETaTUBHI HACIIIKU ISl CYCIUTbLCTBA [4, ¢. 324].
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Omxe, Tpariuauii JOCBi «BeIUKoro Tepopy» AEMOHCTPYE, HACKUTBKHU 3TyOHOIO
Moke OyTH cucTema, MOOyJOBaHA Ha HEXTyBaHHI MpaBaMH JIFOAWHH Ta il
OCHOBOTIOJIO)KHUMH CBOOOMaMH. Hacimiku CTaliHCHKOTO TEPOPY 3ATUIIMINA BaXKKY
CAIIMHY, IO ¥ JOCI BHSBISETHCS B IMOCTTOTATITAPHUX TPAKTHKAX OKPEMHX
THCTUTYTIB JIep>KaBHOI BiIau. BiICyTHICTh 3aKOHHOCTI, MacOBI peripecii Ta Hermonara
JI0 OCHOBOTIOJIOKHHX TIpaB 1 CBOOOM JIFOAWHU TEPETBOPWIM TEPOP HA IHCTPYMEHT
BJIaJTU, CIIPSIMOBAHUI Ha TOTAJbHE TiAKOPEHHS HacemeHHs. g momitika cipuanHmia
JICBAJTLBAITIIO TPAB JIFOAMHU 1 3HUIICHHS MOPAJIbHUX I[IHHOCTEH, HETaTUBHI HACIIKA
SKUX BIAYyBAIOThCS W MOHMHI. JIWie rimOoke YCBIAOMIICHHS ITUX TMOMIA Ta IXHIX
MPUYUH MOYKE CITYTYBATH JUIs1 YKPATHCHKOTO CYCIUTBCTBA HAIIHHIM 3ari001KHUKOM BiJ
MOYJIMBOTO TIOBEPHEHHS TOTAJITAPHUX MPAKTUK Y Oy Ib-sIKiil (hopmi.
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Oaexcanap AYHAINIEHKO,
3100yBay BUILOT OCBITH

IOunis OJIIAHUK,

BUKJIa/1a4y Kadenpu
aJIMIHICTPATHUBHOTO MpaBa 1 MPOIECy
JIHITTPOBCHKOTO JEP>KaBHOTO
YHIBEPCUTETY BHYTPIILIHIX CIIPaB

3APYBI)KHMH JOCBLJI NIJITOTOBKHU NOJIIENMCBKHX
JIJISI CEKTOPY BE3IEKH I OBOPOHMU SIK TIEPEJTYMOBA
3ABE3INEYEHHS HAIIIOHAJIBHOI BE3IIEKN YKPATHN

Ponp momimii y 3a0e3nedeHHI HaIlOHAJIBHOI O€3Meku Ta OOOpPOHH B
Cy4yaCHOMY CBITI CTa€ BCe OUIbII BAXKJIMBOIO: 3POCTAHHS 3arpo3 Oesmemi Ta
HECTAOUIbHICTh Ha MIDKHAPOJHIM apeHl BUMAararTh BiJ MOJILNEUCHKUX HE JIUIIE
BMIHHS 31HICHIOBaTH MTPAaBOOXOPOHHY JiSUTLHICTh Ha MICIISIX, aJie i1 TOTOBHICTH 10
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y4acTi y ceKTopi Oe3neKu Ta 000pOHU KpaiHu. Y 3B S3KY 3 IUM Jie[iaili OUIbIY yBary
IPUIUISIOTH MIATOTOBIN MOMIEHCHKUX JJII BAKOHAHHS 3aBJaHb Y CEKTOP1 O€3IeKu
Ta 0o0opoHM. JlJI1 NOCATHEHHs I1i€i METH BaXKIMBO BHBYATH Ta aHaji3yBaTu
3apyO1’KHUM JOCBIJ MIATOTOBKHU MOJILIEHUCHKUX ISl CEKTOPY O€3IMeKu 1 00OpOHHU.
Lle#t mocBim MOXKE CTaTH BaXKJIMBUM JDKEPENIOM 3HaHb Ta ieH, Kl CIPUATUMYTh
BJIOCKOHAJICHHIO CUCTEMHU TATOTOBKH MOMIIEHCHKIX B Y KpaiHi.

3a3znauumo, o mpodaema «IliAroToBKa MOMIEHCHKUX JIJIST CEKTOPY O€3MeKH
1 00OpoHM SK IepeayMoBa 3a0C3IICUCHHS HAIlIOHAJIBHOI Oe3lekn YKpaiHu.
3apyObKHHIA JOCBI» € BaXKIMBOIO JUIS JTOCIIDKEHHS, 00: PO3BHUTOK CEKTOPY
Oe3meky 1 000pOHH BiAirpae KIOUYOBY POJIb Y 3a0€3NeUeHHI MTICHOCTI Ta OC3IeKH
KpaiHu; YKpaiHChbKI MOMIIEHChKlI MOTPeOyIOTh MOKPAIICHHS Yy MiJATOTOBIN IS
pobGoTu B cexTopi Oe3meku 1 000pPOHM; MPABUIBHO MiJATOTOBICHI KaJApU MOXKYTb
BIJIIFPABaTH BAXJIMUBY POJb Y 3aXUCTI TEPUTOPIATBHOI LUIICHOCTI Ta Oe3MeKu
IPOMaJISIH; aHaA13 JJOCBIY 1HIIMX KpaiH Y MiArOTOBI MOJIIEHChKUX HAIA€ BaXKIIUBI
BKa31BKM Ta PEKOMEHJallii NIl BJOCKOHAJIIEHHS YKPAiHChKOI CHCTEMH HAaBYaHHS,
uist €(EeKTUBHOTO 3a0€3MEUeHHs] HaI[lOHAJIbHOI O€3MeKu HEOOXiJHO MPOBECTU
CTpaTeriydi 3MiHM Y CUCTEMI ITiITOTOBKU MOTIIEHCHKUX, CIPSIMOBAHI Ha aJIaTarliio
710 HOBUX BUKIIUKIB Ta 3arpo3.

HarionanbHa cTpaTeris MoJieichbKoi JiJIbHOCTI, OPIEHTOBAHOI HA TPOMay,
IPYHTYEThCS HAa TPUHIWIAX TapTHEPCTBA Ta CIHIBOpami 3 TPOMAJoIo,
CIIBpPOOITHUIITBI, BUKOPUCTAHHI CYyYaCHUX METOJIB BHSBIICHHS Ta BUPIIICHHS
npooaeM yepes MIPOOJIEMHO-0PIEHTOBAHY MOJIIIEHCHKY JISUTBHICTD,
BIJIMOBIJAIBHOCTI, 3aM00IraHHs, MPO30POCTI, PO3MIMPEHHS Ta 3MILHEHHS MOCIYT 1
npoekTiB. CTpaTerisi Mae 3HAYHUN MOTEHIIAN SK 3aci0 MOKpaIleHHs JOCTYIY 10
PaBOCYJIs, ONepariitHoi eEKTUBHOCTI Ta MIJBHUIICHHS 3arajlbHOT SKOCTI KHUTTS
MICIICBOI TpoMaaH, a cHucTeMa e(pEeKTHBHOI MIATOTOBKH, IIEPEIiArOTOBKH Ta
nigBuieHHss kBamiikamii kanpie 'y MBC Vikpainm chpuse ¢GopMyBaHHIO
npodeciiHuX HABUYOK Ta € BAXKJIUBUM YWHHUKOM KOHCTPYKTHUBHOI B3a€MOJIIT
nouimii Ta rpomMaau. Tak, B yMOBaX CbOTOJICHHS JTOPEYHUM € PO3poOKa HOBOT
palioHaJIbHO Ta HAYKOBO-OOTPYHTOBAHOI OpraHi3amiifHO-IITATHOI CTPYKTypH
CEKTOPY OXOPOHHU IMPABOMOPAJIKY, EPETIIS] YUCEIBHOCTI O(PIIEPCHKOTO KOPIYCY,
BU3HAYEHHS IOIJIBHOTO CHIBBIHOIICHHS MK KaTeropisiMu 0QilepChbKOro CKiamy,
MOoTpeOr y MIArOTOBI KaJapiB Uil PI3HUX PIBHIB YIPABIIHHA, 10 B MOJAIBIIOMY
noTpeOdye 1 CTPYKTYPU CUCTEMH OCBITH MPABOOXOPOHIIIB, CACTEMH MiATOTOBKHU Ta
nigBUIIEHHsT KBamidikaiii odiuepcbkoro ckiamay. KpiM Toro, Ha Haml MOTJIAL,
JOIIILHO OyJIo O TMeperjasHyTH OOCSATH JIePK3aMOBJICHHS Ha MIATOTOBKY
KBaJTI(PIKOBAHUX O(PILEPCHKUX KaJPiB Ta (axiBLiB 3 BULIOK OCBITOIO AJI CTPYKTYP
CUJI OXOPOHU TIPABOMOPSIKY y BUIUX HABYAIBHHUX 3aKiajfax 13 crenudiaHumu
yMOBaMH{ HaBUYaHHS 3 YpaxyBaHHSIM TOTpeO 3a0e3reueHHs HallloHaIbHOI Oe3meKu
Ta eKOHOMIYHUX MOXKJIIMBOCTEH nepkaBu [1, ¢.439].

VY cydacHUX yMOBax 3pOCTalOUMX T'COMOTITHYHUX BUKJIUKIB Ta 3arpo3 Oe3mnerri
MMATAHHS M1ATOTOBKH MOJIIEHCHKUX TSI BUKOHAHHS 3aBJIaHb y CEKTOp1 Oe3IeKu Ta
o0opoHu B YKpaiHi HaOyBa€e 0COOJMBOTO 3HAUYCHHS. 3apyOKHUI TOCBIZ Y IILOMY
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HaIpsMi MOXe CTaTH BOXXJIMBUM JKepesioM iHbopMarltii Ta 11eH A1 y10CKOHATICHHS
CHUCTEMH IT1JITOTOBKH MOJIIIEUChKUX B YKpaiHl. BpaxoByro4u 1HO3EMHUM TOCBi TPH
MIJTOTOBINl  KaApiB JUIi TPABOOXOPOHHOI cdepHu, BIAMITUMO Ta JETajbHO
PO3TIIsTHEMO OKpeMi MOJIoKEeHHs (Ha MpukiIaal nocsiny Kanaman):

[To-miepie, 11e MpakTUYHA COPSIMOBAHICTh, KOTpa POOUTH 11 aKTyaJIbHOIO Ta
BUTPEOYBAHOO MPAKTUYHIUMH OPTaHAMH Ta IiIPO31IaMH,

ITo-gpyre, 1e pO3BUTOK pI3HOMAHITHHX IpPOrpaM 3 I ITOTOBKH
MOTIIEHCHKUX JIJIA y9acTi y CeKTopi Oe3meku Ta 00O0pOHHM, SKi OXOIUIIOIOTH TaKi
aCIIeKTH SIK: TaKTUKa O0OMOBHUX Ji, BAKOPUCTAHHS CIICIiabHUX 3aCc001B, MEIUIHA
IMATOTOBKA Ta 1HII Ba)KJIMB1 KOMIIOHEHTH;

[To-Tpere, 1e cmermiami3oBaHi akaaemii Ta HaBYAJIbHI IIEHTPH, SKi
CIeIIaTI3yIOThCS Ha MArOTOBII MOMIIEHCHKUX /11 BUKOHAHHS 3aBJaHb y CEKTOP1
Oe3nekn Ta OOOpPOHHM Ta 3a0€3MeuyloTh KOMIUIEKCHY Ta TJIMOOKY ITiJITOTOBKY,
BpPaxOBYIOUH CIEU(IKy CydYaCHHUX 3arpos;

[To-uetBepre, 1€ B3aeMoist y cepl MArOTOBKU MOMIEHCHKUX JIsI CEKTOPY
Oe3nekn Ta OOOPOHM, IO JO03BOJIIE OOMIHIOBATHUCS JOCBIJIOM, HaBUYaJbHUMH
nmporpaMaMu Ta KpalldMH IPaKTUKaMH, IO CIPHUSE IIJIBUIICHHIO €(EeKTUBHOCTI
MM ATOTOBKHU.

OTxe, MOXHa 3pOOMTH BHUCHOBOK, IO 3apyOlXHUH JOCBIA MIATOTOBKU
NOJIILIEUCHKUX ISl CEKTOpY Oe3neku Ta OOOpPOHM Ma€ BEJIMKHUI MOTEHIIaN IS
BUKOPHCTaHHS B YKpaiHi, TOMY BOKJIMBO BUBUMTH Ta aJaNTyBaTH KPallll MPaKTUKA
s 3a0e3leUeH s HALIOHAIBHOI Oe3lekd. Moro BUBUEHHS Ta BUKOPHUCTAHHS
MOXXYTbh CHPHUSATH MIABULIEHHIO €(PEKTUBHOCTI AISIBHOCTI CHJI IPABOMOPSAIAKY Ta
3MIIHEHHIO 000POHO3/IaTHOCTI HAIIIO1 JIEPHKABH.
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Oaexcanap AYHAIIEHKO,
3100yBay BUIIIOi OCBITH

Hayxosuii kepierux:

Mapuna BOMTIOK,

BHKJIaAa4 Kadeapu Teopii

Ta iCTOpIi Iep>KaBy Ta Mpana,
KOHCTUTYIIIHHOTO TIpaBa Ta MpaB JIIOIUHA
JIHIIIPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MI>KHAPOJHO-ITPABOBI MEXAHI3MHU 3ABE3IIEYEHHSA
3AXHUCTY ITPAB BHYTPIIIHBO INIEPEMIIIEHUX OCIb
B YMOBAX 35POMHUX KOH®JIIKTIB

BayTtpimupo mepemimieni ocobu (mami — BIIO) € omniero 3 HaiOUIbII
Bpa3IMBUX KaTEropiii HaceleHHs i 4ac 30poitHux KoHuikTiB. Yepe3 BTpary
JOMIBKH, pOOOTH Ta 3BUYHOIO CIIOCOOY UTTS BOHHU 3IIITOBXYIOTHCS 3 HOBUMH
TPYAHOILIAMH, IO BKIIOYAIOTh HEOE3MeKy M KUTTSA, OOMEXEHHH MOCTYI 0
0a30BUX TOCTYT, JUCKPUMIHAIIIO Ta MOPYIIEHHS TMpaB JIOAWMHA. B yMoBax
30poiHUX KOH(IIKTIB K B YKpaiHI, TaK 1 B IHIIUX KpaiHaX CBITY Mpo0jemMa 3aXUCTy
npaB BIIO mnocrtae ocobmmBo roctpo. MixkHapoaHE CHIBTOBAPUCTBO BHU3HAE
HEOOXITHICTh OCOOIMBOr0 3aXUCTY Ta MIATPUMKH JJIA LI€T TPYIH, 10 BIAOOPaKEHO
B UMCJIEHHUX MIXXHApOJHO-NPABOBUX JOKYMEHTaX Ta MeXaHi3Max.

MixHapoHO-TIPABOBI MEXaHi13MU 3a0€3MEUYCHHS 3aXUCTY MPaB BHYTPIITHBO
nepeMilieHnx ocid MOKJIMKAHI TapaHTyBaTH JOTPUMAHHS iXHIX OCHOBHHUX MpaB 1
cB0OOOJ, 3a0e3meynuTH TyMaHITapHYy JOTOMOTY Ta CIPHUSATH peIHTerpaiii B
CycmiIbCcTBO. J{0 1IuX MexaHi3MiB HajeXaTh HOPMU MIKHAPOJAHOTO TYMaHITapHOTO
npaBa, MpaBa JIOJIMHU Ta CHeEIliali3oBaHi IHCTpyMeHTH, po3pobieHi OOH, Panoro
€Bponu Ta IHIIMMU MIXKHAPOJAHMMHU oprasizauisiMu. KpiM TOro, BaXJMBY poiib y
3axucTi BIIO BimirpatoTh perioHajabHi MEXaH13MHU Ta HaIllOHAJIbHE 3aKOHOJIABCTBO
KpaiH, 5Kl 3a3HAI0Th HACHIIKIB BHYTPIIIHBOTO MEPEMIILIEHHS.

B icropii mochKoi MBTI3alli mpodsema nepeMilieHHs ICHyBajla 3aBKIu Ta
BiIOMa Ha BCIX €Tamax pPO3BUTKY JIepKaBH, ajieé B KOXHHUN ICTOPUYHMIA TEPIOJ
XapaKTepU3y€eThCs IEBHUMU O3HAKAMM, Ma€ CBii 3MicT 1 popmy. Ockinbku BITO
3QJIMIIIAIOTHCS] BCEPEAMHI KpaiHW, BOHU Y BIJAMOBIIHOCTI 13 3araJlLHOBU3HAHUMU
MPUHILIMIIAMA MI>)KHAPOJHOIO MpaBa KOPUCTYIOTHCS 3aXHCTOM Ta JIOTIOMOT'OO0 CBOET
nep>xasu. [Ipu Bu3znaueHHi oocary npas BIIO ciig 3BepTaTucs 10 3arajibHUX HOPM
— HOPM MDKHApPOJHOTO IpaBa 3 MUTaHb 3aXUCTYy MpaB JIOAUHU. 3aXOAH MO0
3a0e3nedeHHs €()eKTUBHOTO JOJIEPKaHHS TaKUX HOPM BITHOCATHCS 10 chepu mpaB
moauHA. MDKHApOJHI 3aKOHM TPO TYMaHITapHy MISUIBHICTH Ta TpaBa JIIOJIUHH
3aXUIIAlOTh TpomalsH, fAki ctanu BIIO wyepe3 HU3KY Takux MIKHApPOIHHUX
nokyMeHTiB: JKeneBcbki Konsenirii OOH 1949 p. ta Jlonatkosi [IpoTokosu 10 HUX
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1977 p, ski, cepen 1HIIOTO, 3a00pPOHSIOTH CTOPOHAM 30pOMHOTO KOH(IIIKTY
CaMOBIJIBHO MEPECEISATH IIUBIIBHE HACEICHHS, a TAKOX MPHUBJIACHIOBATH MaiHO [2].

3a0e3nedeHHs] 3aXUCTy BHYTPIIHBO mepemimeHux ocio (BIIO) mig uac
BOEHHOTO CTaHy B YKpaiHi € CKJIaJHUM 3aBJIaHHSIM, SIKE BUMAara€ KOMIUIEKCHOTO
MIIXO0Ay K 3 OOKY JepKaBH, TaK 1 Mb>KHAPOIHUX OpraHizaiiii. BoenHuit KoHMIIKT
CTBOPIOE OE3MPEIEICHTHI BHUKJIMKH, SKI YCKIAQTHIOOTh HAJaHHS JIOMOMOTH,
3a0e3neyeHHs mpaB Ta iHterpamito BIIO B HOBux rpomanax. Tomy OCHOBHUMHU
BUKJIMKAMM, 3 SKMMH 3IIITOBXYIOTHCS JEpXKaBU Ta MDKHApPOAHI oOpranizaiii,
MO>KEMO Ha3BaMHU TaKi:

3akoHOAAaBCTBO YKpainu monao 3axucty npaB BIIO motpebye moctiiiHOTO
OHOBJICHHSI Ta ajanTaiii A0 peaniil 30polHOro KOH(MIIKTY, ajpke 6arato HOPM €
3acTapiiuMu a00 HEJOCTaTHHO KOHKPETHUMHU i 3a0e3neueHHs €(EeKTHUBHOTO
3axucty npa BIIO. TpynHoii y 10CTymi 10 IPaBOBOi JIOIMIOMOTH, OCKIJIBKH iXHI
paBa MOPYIIYIOThCS B YMOBaX HECTaOLIBHOCTI Ta Opaky pecypciB; BiICYTHICTb
1H(OPMOBAHOCTI MPO CBOI MpaBa Ta MPOIEAYPH 3aXHCTY.

OOMexeHult 10CTyN 10 TYMaHITapHOT JOTIOMOTH /10 OKYTIOBaHUX TEPUTOPIIA;
oprasizaiiisi FyMaHITapHUX KOPUJIOPIB HE 3aBXK/IM € MOKIIUBOIO 200 OE3MEeYHOI0, 1110
MPU3BOJUTH A0 AediuTy KUTTEBO HeoOXiaHuXx pecypci aist BIIO. [IpobGnemu 3
3a0e3reueHHsIM 0a30BUX MOTPEO: HECTaya KUTIA, 1K1, BOJAU, MEIUYHUX MOCIYT Ta
1HIIMX 0a30BUX 3acO0IB MJIA ICHYBaHHS, aJke JAep)KaBHA I1HPPACTPYyKTypa, siKa
3abe3reuye 11 TMOCIYTd, 4YacTo IepeBaHTakeHa a0o TMOIIKOKEHA BHACIIIOK
ooroBux nid. CkiagHom ajganTamli 40 HOBUX YMOB KUTTS, MOILIYKY poOOTH Ta
COIlIaJIbHOT 1IHTETpallli B HOBUX TpOMaJiax, 110 MPU3BOJAUTH A0 COLIaIbHOT 130JISI1I11,
JMCKPUMIHALIIT Ta 3HUKEHHS SIKOCT1 KUTTSL.

Brpara mxepen moxomy Ta morpeba (iHAaHCOBOI MIATPUMKH, SIKA YACTO €
HEJI0OCTATHHOIO, Uepe3 Te, 110 JeP>KaBHI Ta MI>KHAPOAHI (DOHIAM JOTIOMOTH HE 3aBXKIU
MOXYTh B TOBHOMY 00cs31 3a10BoibHUTH moTpebu BIIO uepe3 oOMexeHICTh
pecypciB.

[Icuxomnoriuna miarpumka Ta peadimitamis: BIIO, ocobnuBo nitu ta ocobu
MOXUJIOTO BIKY, CTPaXKIAIOTh BiJ] MICUXOJIOTTYHUX TPABM, MOB’SI3aHUX 13 BOEHHUMU
JISIMH, BTPATOIO IOMIBOK Ta OJM3bKUX. Uepes BTpaTy 3BUYHUX COIIaTbHUX 3B’ SI3K1B
ta nmigTpuMmku BIIO crTukatoTbes 3 TpyaHOIIAMHM Yy coLiali3amii, 110 MOXKe
MPU3BECTH JI0 MOTIPIICHHS ICUXOEMOLIITHOTO CTaHy.

BiacyTHicTh e(ekTUBHOI KOOpAMHAIlI MDK PI3HUMH CTPYKTypaMu, sKi
HagarTh gonomory BIIO, mpu3BoauTh 10 AyOItOBaHHS 3yCHITh Ta HEE(EKTUBHOTO
BUKOpUCTaHHA pecypciB. Hampuknazn, npobnemu o0miky Ta igeHtudikamii BITIO
11010 300py naHux npo kiabkicth BIIO, ix moTpedu Ta Micuie nepeOyBaHHs 4acTo €
HETOYHUM a00 HETIOBHUM, 110 YCKJIATHIOE TJIAHYBaHHS Ta HAJAAHHS JTOTTOMOTH.

He6esneka mig gac nepemimnienns: BI1IO gacto mepebyBaroTh mij] 3arpo3010
oOCTpUTIB Ta 1HITUX OOMOBUX JIH MMiJl Yac TEepeMIIeHHs 3 HeOe3MeUHNX pPaloHIB.
BIIO d4acto BUKOPUCTOBYETHCS 3JTOYMHHUMH YIPYMOBAaHHSAMH JJii TOPTIBI
JIOIbMU, TPUMYCOBOI mTpaii Ta I1HmUX (opM ekcruryaramii Tomo. Tomy
BUKOPHUCTAHHS TEXHOJIOTIM, TakKuxX sK 0Oa3W JaHUX, MOOUIbHI JOJATKH IS
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3BOPOTHOTO 3B’SI3KY Ta OHJIAWH-TIATQOPMHU Ui KOOPAUHAIT HaJaHHS JOTIOMOTH
JT03BOJIS€ MBUIIEC 1 TOUYHIIIE orfiHoBaTH motpedou BIIO.

[lizcymoByrouH, BapTO 3a3HAUMTH, 110 MIKHAPOJHE CIiBTOBAPHCTBO HUHI
BUXOJUTH 3 000B’I3KOBOCTI JOTPUMaHHS OCHOBOIIOJIOKHUX MPaB i CBOOO/ JTIIOAMHU
y 3axucTi nepemimeHux oci0. OIHaK iCHye psi MpoOJeM IMOJ0 MiXKHApPOIHO-
MpaBOBHX MexaHI3MIB 3axucty mpaB BIIO B ymoBax BOEHHOTO CTaHy, Kl
noTpeOyIOTh CKOOPAMHOBAHMX 3YCHIIb SIK 3 OOKY Jep>kKaBd, TaK 1 MDKHAPOIHHX
oprasizariiii Jyist 3a0e3neueHHs1 KOMIIEKCHOTo 3axucTy npas BITO Ta miaTpumku ix
y MpoIleci aganTailii Ta peiHTerpaiii B CyCHiibCTBO.
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Baaaucaas )KEJII3KO,
3100yBa4 BUIIO1 OCBITH

Hayxosuii kepignux:

Terana ) KEI'J/IIHCBKA,
BHUKJIa1ad Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHIIPOBCHKOTO AEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

AKTYAJIBHI IMTAHHSA 3AXUCTY IIPAB JIIOAUHHU
TA I'POMAJSAHUHA OPTAHAMU CUCTEMU MBC B YMOBAX
BOE€HHOI'O CTAHY: BHPOBA/KEHHA CUCTEMHU CUSTODY
RECORDS B I3OJIATOPAX TUMYACOBOT'O TPUMAHHAA

B ymoBax BO€HHOro cTaHy NMHUTaHHS 3a0e3leYeHHs MpaB JIOAUHU HalOyBae
0COOJIMBOT aKTyaJIbHOCTI, OCKIJIbKU MOCHIJICHHS 3aX0/1B O€3MEeKH Ta CyBOPIIIIl yMOBH
yTpUMaHHS 3aTPUMaHUX CTBOPIOIOTh PU3UKH JIJIsl MOPYIIEHHS iXHIX MMpaB. 30KpemMa,
nigpo3num cuctemu MBC, mo BiANoOBialOTh 3a yTPUMAaHHS OCIO y CHITYMX
130J15TOpaxX, CTUKAIOTHCS 3 HEOOXITHICTIO 3a0€3MEUeHHs MpaB 3aTpUMaHUX 0cCi0
HaBITh B yMOBaxX MiJBUIICHOTO HABAHTAXKECHHS HA CHUCTEMY IPaBOOXOPOHHHUX
opraniB [1, c. 45].

Beenennss cuctemu Custody Records sik MexaHI3My MOHITOPUHTY W
KOHTPOJIIO 32 JOTPUMAHHSM TPaB JIIOAWHU B 130JIATOpaX TUMYACOBOTO TPUMAHHS €
BAXJIMBUM KpPOKOM Yy pedOpMyBaHHI YKPAiHChKUX MPaBOOXOPOHHUX OpPraHiB.
Custody Records no3Bonsie 3ailicHIOBaTH OO0’ €KTMBHHUM KOHTPOJIb HAaJl yMOBaMU
yTpUMaHHS 3aTpUMaHuX, (hiKkCyBaTH Bci eranu nepedyBanHs ocoou B ITT, a Takox
3MCHIITYBaTH MOXJIMBOCTI  3JIOBKHMBaHb 1 TMOPYIIEHb TpaB 3aTPUMaHHUX.
BnpoBapkenHs 1i€i cuctemu 6a3yeTbcs Ha MDKHAPOJHUX CTaHAApTax y Tary3i mpaB
JIONWHMA, IO JO03BOJISIE YKpaiHl aJanTyBaTH Kpalli CBITOBI MPaKTUKU IS
3a0e31eueHHs MPO30POCTi poOOTH moiii [2, ¢. 34].

Custody Records cipusie 3amo0iranHio BUMAAKIB KaTyBaHb, HEIIOACHKOTO 200
MPUHU3IUBOTO TMOBOKEHHS 3 OOKY CHIBPOOITHHKIB MOJIIi, OCKUIBKK BCl il 3
MOMEHTY 3aTpUMaHHS /10 3BUIbHEHHSI 0C00M (DIKCYIOThCSI Ta JOKYMEHTYIOThCA. Lle
3a0e3neuye MiI3BITHICTh TPAaBOOXOPOHHUX OPTaHIB 1 JO3BOJISIE MIIBUIKO pearyBaTu
Ha CKapru 3aTpUMaHMX, 3aXUIIAI04M 1XHI MpaBa i 3a0e3Meuyroun HaJleXHl YMOBH
TpuMaHHs [3, c. 12].

KitouoBum acnekrom Custody Records € #ioro iHTerpauis B 3arajibHy
CHUCTEMY IPAaBO3aXMCHUX MEXaHI3MIB, IO CHpUsE MIABUIICHHIO €(PEKTUBHOCTI
KOHTPOJIIO 3a MpaBamMu JtoAuHU. HasgBHICTH neTanbHOl iHQOpMalii npo Bci Ali 13
3aTpuMaHuM T 4ac nepedyBanHs B ITT npo3Bomsie He Juiie 3a0e3neuuTd
MPO30PICTh TPOIECy, ajde ¥ 3AINCHIOBATH PETYISIPHUN MOHITOPUHT 13 OOKYy
HE3IC)KHUX THCTUTYIIIM, BKIIFOUAIOUYM TPOMAJICHhKI OpraHizaiii Ta MpeiCcTaBHUKIB
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oMmOyncMeHa. lle 3HauHO MIIBHINYE PIBEHb JOBIPH CYCHIJIBCTBA JO JISUIBHOCTI
IIPaBOOXOPOHHHUX OPTaHiB Ta CIPHSIE MOKPAIIEHHIO 1IM1JIKY TOJIIIII.

B ymMoBax BOE€HHOTO CTaHy, KOJIM PiBEHb COLIAIbLHOI HAIPYTU MABUILYETHCS,
BaXxJIMBO, 00 cuctema Custody Records crama 000B’S13k0BOIO B YCIX 130JSTOpax
TUMYACOBOTO TpUMaHHs Mo Ykpaini. e 103BomuTh 3a0e3meunty €AuHl CTaHIapTu
poOOTH, 3MEHIIUTH BUITAJKWA MOPYUICHb MpaB JIOAWHU W MIJBUIIUTH MPO30PICThH
MPOIIECIB YTPUMaHHs. 3a MDKHAPOTHUMHU PEKOMEHIAIlIIMA CHCTEMa TIOBHHHA
BKJTIOYATH HE JIUIIE (iKcallio il 13 3aTpUMaHuM, aje i MeIUYHHA OIS, TOCTYI JI0
MIPaBOBOI JOMIOMOTH, iIHPOPMYBAHHS POAUYIB Ta PETYISIPHY OLIHKY YMOB TPUMaHHSI.

Taxum unHOoM, BrpoBamkeHHs1 Custody Records € He nuiie HeoOXigHICTIO, a
1 BOYKIIMBUM €JI€MEHTOM a/IaflTallli MpaBOOXOPOHHOI CUCTEMHU YKpaiHU 10 Cy4acHUX
BUKJIMKIB, 1110 3a0€31euy€e 3aXUCT MPaB JIIOJUHU HaBITh y HAJ3BUUaiHUX yMoBaX. Lle
CIpUSATUME CTBOPEHHIO B YKpaiHi €pEKTUBHOI CUCTEMHU KOHTPOJIIO 32 JIOTPUMAHHIM
IpaB JIIOAUHU B YMOBAaX BOEHHOTO CTaHY.

3anpoBamxenns cuctemu Custody Records y nismbHicTs miapo3ainie MBC e
BAXJIMBUM €TarioM Ha NUISAXY J0 3a0e3MeUeHHs paB JIIOJUHU B YMOBaX BOEHHOTO
ctany. Lls cucrema migBuUIIy€e Mpo30piCTh MPOIIECy 3aTpUMaHHs Ta iepeOyBaHHS B
130JIITOpaX TUMYAcCOBOTO TPUMAaHHS, CIPHUsS€ MIHIMI3AIlll BUMAJKIB KaTyBaHb Ta
MOPYIIEHb MPaB 3aTPUMaHUX OCI0, a TakoXK 3a0e3Iedye MiI3BITHICTh MpalliBHUKIB
nomirii. Custody Records He mnwuiie 3amo0irae mMOpyIICHHSM, ajie ¥ Hajaae
MOKJIMBICTh IIBUAKOTO pearyBaHHS Ha CKaprd Ta KOHTPOJb YMOB TPHMAaHHS, IIIO
BIIMOBIJJa€ MI>KHAPOJIHUM CTaHJapTaM.

BnopoBamxkennss Custody Records B VYkpaiHi € CYTT€EBUM BHECKOM Y
pedopMyBaHHS PABOOXOPOHHOT CUCTEMH, IO OPIEHTOBAHE HA MMOCUJICHHS 3aXUCTY
npaB JIIONUHU Ta TIOKPAIICHHS IMIJDKY IMPAaBOOXOPOHHHX OpraHiB. B ymoBax
BOEHHOTO CTaHy TaKa CHCTeMa KOHTPOJIO 3a JOTPMMAHHSM TMIpaB JIIOAUHU €
0COOJIMBO BaXKJIMBOIO, a/1)K€ CTBOPIOE OCHOBY JIJIs 3MIIIHEHHS JIOBIPU CYCIIIILCTBA JI0
nismpHOCT1 mominii. Custody Records mo3Boiisie amanTyBaTu HaKpalli CBITOBI
NPaKTUKA JO0 peajiil YKpaiHChbKOi MpaBOBOi CHCTEMH, poOIsUM ii OlIbId
e(heKTUBHOIO Ta IPO30POI0 Y MUTAHHSIX 3a0€3TMEUCHHS MPaB 3aTPUMaHUX.
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3100yBay BUIIIOi OCBITH
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Bosogumup THUMODEEB,
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Amurpo TIHIH,

CTapIIMil BUKJIaaayd Kadeapu
TaKTUKO-CIIEIIAJILHOI ITIATOTOBKHU
JIHIPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

KATYBAHHA TA HEJIIOJACBKE ITOBOIKEHHA
B KOHTEKCTI CYYACHOI IPAKTUKHU
€BPOINEMCHKOI'O CYY 3 IIPAB JIIOJUHU

[lutaHHg KaTyBaHb Ta HEJIOJICBKOTO MOBOJKEHHS, Ha >Kajb, 3aJTHUIIAETHCS
aKTyaJIbHOIO ITPOOJIEMOI0 B Cy4aCHOMY CBITI. 3 OTJIsIy Ha paTUdiKOBaHi Jep>KaBaMu
MDKHAPO/IHI TOTOBOPH, K1 3a00POHSIIOTh KaTyBaHHS Ta >KOPCTOKE MOBOJIKEHHS 3
JIIOJIEMU, BCE K TPAIUISIOTHCS (DaKTH BUMHEHHS TAHUX 3JI0YMHIB.

VY perionanpHii MDKHapomHIA opraHizamii — Pamgi €Bponu ¢yHKIIOHYE
CYJIOBUI OpraH, SKUi BiJIirpae KIOYOBY POJIb Y 3aXKCTI IIPAB JIOJUHU, 30KpeMa, y
00pOoTHO1 3 ITUMHU 37T0YMHAMU. €Bponechkuil ¢y 3 npas JoauHu (nan — €CIII)
3aiiMae BaKJIMBE MICLE y 3a0€3M€UeHH] JOTPUMAHHS LIbOTO MPUHIUITY Ha TEPUTOPIT
nepskas-uneHiB Panu €sponu.

Bignosigxo 1o ¢t. 3 KoHBEHII1i Tpo 3aXUCT MpaB JIFOAUHU 1 OCHOBOIOJIOKHUX
cBoOon (mami — KonBeHIis) BoHa € OJHUM 3 (PyHIaMEHTAJIBHUX TMOJOXKEHb
MDKHApOJHOTO TMpaBa TpaB JIIOAWHU. BoHa BCTaHOBIIOE aOCONIOTHY 1
0e33acTepexHy 3a00pOHY KaTyBaHb Ta 1HIIKUX BU1B )KOPCTOKOT0, HETKOJICHKOTO a00
TaKoro, 10 MPUHIKYE T1JIHICTh, MOBOHKCHHS 4K mokapanHs. Ll cTaTTs Bimirpae
KITFOUOBY POJIb y 3a0€3MedYeHH1 MOBar 10 JIFOJACHKO1 THOCTI Ta 3aXUCTY 1HIUBIIA
BiJl Oyb-KUX (pOpM HACHIIHCTBA 3 OOKY nepxkasu [1].

KpuminanbHa BiANOBiANBHICTG 3a KaTyBaHHS mependadyena cr. 127
Kpuminanenoro xoxaekcy VYxkpainum (mam — KKYVY). Sk 3a3Havae mociigHuK
I'. Tenecuunpkuii, 3a KK VYkpainu uei 37104uH Moxe OyTH BUMHEHHMH TUIbKU
nusxom Jii, Toal sik Konsenuist OOH npoTu KaTyBaHb yKUBA€ CIOBOCIOIYYEHHS
«4H 3 TX MOBYA3HOT 3r0IN», TOOTO OPIEHTYE HA T€, 1110 aHATI30BaHE MOCATAHHS MOXKE
BUMHSTHCS 1 IJIIXOM O€3/1sUThHOCTI [2].

Jlist monmituku €Bponeiicbkoro Coro3y 1oA0 NPOTHALT KaTyBaHHSIM TaKOXK €
XapaKTEePHUM TaKUM ke miaxia: «EBporneichbka MOJITUKA MPOTUIlT KaTyBaHHSAM
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pO3IIIsIa€ 1e SBUIIE K CKJIAJIHY OaraTorpaHHy npooiieMy, sika MOKe MPOSIBISTUCS
B pi3HUX Popmax (Bia (PI3UUHUX TOPTYP JO MCHUXOJOTIYHOTO THUCKY) 1 MOXKE OyTH
3/11MICHEHA SK Jep>KaBHUMH, TaK 1 HEJEP)KaBHUMHU CYO’ €KTaMH B PI3HMX COIIAJIbBHUX
KOHTEKCTaX, BKJIIOUAIOUHU HACUJILHUIIbKI 3HUKHEHHS Ta pi3HI (OpMH TIOMAIIHHOTO
HACUJIBCTBAY.

OxpiM KaTyBaHb, y MDKHApOJHOMY Ta HAI[lOHAJbHOMY 3aKOHOJABCTBI
3a00pOHSIETHCS TAKOXK HEIOACHKE MOBOKEHHS ab0 MOKapaHHA, K€ MPUHUKYE
JIOACHKY T1THICTh. AHANI3YIOUU MOHSTTSA «HENIOAChKe MOBOKeHH», O. Oprosa
3a3Hayae, 110 BOHO OXOIUTIOE IIMPIIMKA CIEKTp MAii, HIX KaTyBaHHs. KaryBanus
3aBXKIU Tepefdavac HAaBMHUCHE 3aBJaHHA CTpPaKIaHb 3 METOI0 OTPUMAaHHS
iHpopMallii, mokapaHHs abo 1HIIMX LiJEH, TO1 SIK HEMOJChKE MOBOKEHHS MOXKE
OyTH pe3yJbTaTOM SIK HABMHUCHUX JIii, TaK 1 CHCTEMHHUX MPOOJIEM, IO MPU3BOASAThH
710 JKOPCTOKOTO MOBO/IKEHHSI, 1 HE 000B’A3KOBO Ma€ KOHKPETHY MeTy [3].

TakuMm ynMHOM, JisUIBHICTH €BPOINENCHKOTO Cyay 3 MpaB JIOJUHU y 00pOTHO1
3 KaTyBaHHSMH Ta HEIIOJCHKUM IMOBOJDKCHHSIM 3aiiMae Ba)JIMBE MICIE Yy 3aXHUCTI
npaB groauHu. [Ipaktuka Cymy neMOHCTpye HOTrO TOTOBHICTH aJanTyBaTUCS [0
HOBUX BHUKJIMKIB Ta 3a0e3reuyBaTi €(eKTUBHUN 3aXUCT IpaB norepnianx. Okpim
TOTO, JUIA TMOJAJIBIIOTO 3MIIIHEHHS 3aXHUCTy BIJl KaTyBaHb Ta HENIOJACHKOTO
MOBOJI>KEHHS HEOOX1/IH1 CIUIbHI 3yCUJIJISI TPOMAJITHCHKOTO CYCIIIbCTBA, JEpKaB, a
TaKOK MIKHAPOJIHUX OpraHi3amii.

CnHcoK BUKOPUCTAHMX JIKepeJ:

1. KonBeHI1is po 3aXUCT MpaB JIIOJUHU Ta OCHOBOIOJIOKHUX cB0OOA Bix 04 nucronana
1950 poky. URL: https://zakon.rada.gov.ua/laws/show/995 004#Text (mara 3BepHEHHA
01.12.20224 poky).

2. Tenecniupkuii I'. H. KpuMiHanbHa BiMOBIZaNBHICT 32 KaTyBaHHS: IMOPIBHSIBHO-
IIPaBOBE JOCIHIDKEHHS: aBTOped. AUC. ... KaH[. ropul. Hayk: 12.00.08; Ham. akaj. BHYTp. crpas.
K., 2013.20c.

3. Opnosa O. O. KaryBaHHs, HENMIOJCbKE Ta TaKe MOBOKEHHsS YM IOKapaHHsI, 10
MPUHMIKYE JIFOJICBKY TIAHICTh: PO3MEKYBaHHS MOHATh. Haykosuil 6icnux J{Hinponempogcbkoco
oepoicasnozo ynigepcumemy enympiwnix cnpag. 2017. Ne 3. C. 62 — 65.
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Hap’s KOBAJIEBCBKA,
3100yBa4 BUIIO1 OCBITH

Hayxosuii kepinux:

Mapuna BOMTIOK,

BUKJIaa4 kKadenpu Teopii Ta icTopii
JIep’KaBU Ta MpaBa, KOHCTUTYIIIHOTO
npaBa Ta IpaB JIOJUHH
JIHITTPOBCHKOTO JEP’KaBHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

ICTOPI/I‘IHI/IIa KOHTEKCT CTBOPEHHS
AMEPUKAHCBKOI KOHBEHIII 3 ITPAB JIIOAUHHU

B ymoBax mMiCISIBOEHHOTO CBITY, KOJIM TpaBa JIOAWMHU CTajld BaKJIUBUM
IPEIMETOM MDKHAPOAHOI TMOJITUKKA, BHHHMKJIA HEOOXINHICTH Y CTBOPEHHI
e(eKTUBHUX MEXaHi3MiB iX 3axucty. Y JIaTUHCHKIA AMepHulli, JIe MOMITUYHI KPHU3H,
JTUKTATypyu Ta COIiabHI KOH(IIKTH MPU3BOJWIM JI0 MAcCOBUX IOPYIIEHb IpaB
JIOAWHW, TIMTaHHS 3a0€3MEUeHHS OCHOBHUX CBOOOJ HaOylno 0coOJIMBOi
aKTyaJIbHOCTI. AMEpUKaHChbKa KOHBEHIIA 3 ITpaB JIOAUHM, puiiHATa y 1969 poui B
Can-Xoce, cTana BiAMOBIAAIO HA 11l BUKJIMKH, 3aKJIABIIA OCHOBH JIJIsl pEriOHAIBHO1
CUCTEMHU 3aXUCTy MpaB JrOAWHU. L[s1 KOHBEHIIIS HE JUIIe 3aKpiluiia OCHOBHI MpaBa
1 cBOOO/M, aJjie ¥ yCTAaHOBWIJIA MEXAHI3MH 1X 3aXUCTY, K1 3T0JIOM CTAJIA Ba>KJIMBUMHU
JUTSL PO3BUTKY JIEMOKPATIi Ta BEpXOBEHCTBA MpaBa B KpaiHaX AMEpHKH.

ABTOp JaHOT TE3W Ma€ Ha METI MpPOaHATI3yBaTH ICTOPUYHHI KOHTEKCT
ctBopeHHss KouBeHInii, ¢akropu, 00 COPUSIIA i1l BUHUKHEHHIO, Ta PpOJb
pErioHaNIbHUX 1 MKHAPOAHHUX OpraHi3alliil y oMy MpoIeci.

AMepuKaHChbKa KOHBEHIIISl 3 TIPaB JIIOAWUHU, MpuUitHiITa 22 nucronana 1969
poky Ta Habpana yuHHOCTI B 1978 poli, crana BaXKJIUBUM €TAOM y PO3BUTKY
MiKHAPOJIHOTO TIPAaBO3aXMCHOTO MeXaHi3My B JlaTuHCBKiit Amepwuii. Ii cTBOpeHHs
BiI0y/iocs Ha (oHI OararboX MOJITUYHHUX 1 COIIANBHUX 3MiH, K1 BiOyBajHCs B
perioHi micist Jpyroi cBiToBoi BiiiHM. Buxonasiuu 31 3micty crarti 33 KoHnBeHilii, Ha
BapTl JIOTPUMaHHs KpaiHaMu B3sTUX Ha ceOe KoHBEHIWHMUX 3000B’s3aHb CTOATH
JBa opraHu: MixkamMepuKaHChbKa KOMICISl 3 MpaB JIOAMHU Ta MixkaMepuKaHChKUN
CyA 3 npas jroaunu [1] .

[lo-nepie, micnst BidHKM B JlaTMHCBHKIA AMeEpUIl TOYAIUCS MPOLIECH
neMokparu3aiii  Ta  (OpMyBaHHS ~— HAI[lOHAJBHUX  1IGHTUYHOCTEH, IO
CYIIPOBOKYBAJIOCS UYWCICHHUMHU COIIaIbHUMHU 3aBOPYIIEHHAMH. Y KpaiHax
pErioHy YacTo Maju MICIlEé aBTOPUTApPHI PEKHUMH, BOEHHI IEPEBOPOTH Ta
nopyieHHs rnpas JonuHu. Le Bukinkano notpedy y CTBOPEHHI MEXaHI3MYy 3aXUCTY
MIpaB JIFOIMHY HA KOHTHHEHTAIBHOMY PiBHI.

[To-npyre, BaxkiiuBUM (aKTOPOM CTaB BIUIMB MIKHAPOJHHUX MPABO3aXUCHUX
HOPM, 30KpeMa 3araibHoi AeKiapairii npas ronuHu 1948 poky, 1o 3akiana OCHOBU
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JUISL TIOJIAJIBIIIOTO PO3BUTKY TMpaB JtoauHu. BomHouac y JlaTuHchkiit Amepwuiii
aKTUBI3YBAJIUCS ITPABO3aXKMCHI Opraxizailii, ikl BUCTYITAJIM 3a TapaHTIi IIpaB 1 CBOOOT
TpOMaJIsiH.

[To-tpete, y 1959 poui O6yna crBopeHa Opranizaiiisi aMepUKaHChKUX JEepiKaB
(OA D), sixa B3si1a Ha ceOe 3000B'sI3aHHSI CIIPUSTH PO3BUTKY ITPaB JIIOAMHU B PET10HI.
VY pamkax OAJl posmodanucs poOOTH Haa MPOEKTOM KOHBEHIIi, I1¢ YBIMIILIO B
ICTOPIIO SIK BaXJIMBHM KPOK y 60pOTHO1 3a IpaBa JIOIUHU B AMEpHIII.

BaxxnuBo Bi3HAUUTH TaKOXK, IO ICTOPUYHO mepioro B Mexkax OAJ[ B 1959
pori Oyna cTBopeHa came MikamMepHKaHChKa KOMICIS 3 TIpaB JIFOIWHUA 1 TOCHUTH
JIOBTHMH 4ac 11 MisUTbHICTh 0a3yBajach Ha MOJIOXKEHHSIX AMEPUKAHCHKOI JeKiapartii
npaB Ta 000B’s13KiB MoauHU 1948 poky (HE0OOB’SI3KOBOTO 32 IOPUIWYHOIO CHUIIOIO
JIOKYMEHTAa), a TICIs NPUUHATTI Ta HAOpaHHS YMHHOCTI MiKaMepuKaHCHKOT
KOHBEHIIi1 3 mpaB oauHu y 1978 poui Komicis crana kepyBaTuch i MOJIOKEHHIMHU
BIJIHOCHO THIX JIEpKaB, 5Kl paTudikyBair KoHBeHII0, B TOM Yac K 100 Jep>KaB-
yieniB OA/l, siki He parudikyBanu KoHBeHIII10, BOHA TIPOAOBKYE 3aCTOCOBYBATH
Hexnapartito. OTxke, MO)KEMO TOBOPUTU TMPO MEBHI MiJICUCTEMHU, K1 CKIIAIUCH B
MeXaxX MIXKaMEpUKaHChKOI CUCTEMHU 3aXHCTY MpaB JIOAUHU [2].

Bin Momenty ctBopenHst KoHBeHIIi perioH 3a3HaB 3HAYHUX 3MiH, MPOTE
MMATAHHS 3aXUCTy TPaB JIOAWHHA 3IMIIAIOTHCS akTyanbHUMHU. CydacHi BHKIIHKH,
Takl K MOJITUYHA HECTAOUIbHICTh, KOPYMIIS Ta COLiajbHA HEPIBHICTh, 3HOBY
CTaBJIATH IIiJI 3arpo3y IpaBa JIIOAUHU B 0aratbox KpaiHax JIaTMHCBKOI AMEpPHKH.
Tako B yMOBaxX BOEHHOTO CTaHy, OTOJIOIIEHOTO B YKpaiHi y BIJNOBI/Ib HA arpecito
3 OOKy pocii, MUTaHHS 3aXHUCTy NpaB JIOAWHU CTaJ0 OCOONMBO AaKTyallbHUM.
AMepuKaHcbhKa KOHBEHIIIs ipo npasa JitoguHu (AKILI) € BaxmuBUM Mi>KHapOJHUM
JIOKYMEHTOM, SIKHI MOYKE CITYTyBaTH OCHOBOIO JIJIsI aHAJTI3Y 1 3aXUCTY MPaB rPOMa/IsSIH
B YKpaiHi IiJ1 yac BIMHM.

Xoua Ykpaina He € nepxkaBoro-ydacHutero AKIUI, npunnunum, 3akpirsieHi B
IIbOMY JOKYMEHTI, MOXYTh OyTHM BpaxoBaHI B YKpaiHCbKOMY IIpaBi. 30KpeMa,
Konctutymis VYkpainm Ta MDKHapojH1 3000B'sI3aHHA, TPHUHHATI YKpaiHOIO,
BKJIFOUAIOYM 3arajbHy JCKIaparlito mpaB JIOIWHU, CTABIATh 3aXUCT MPaB JIOAUHU
Ha TIepIie MICIIE.

AMepurKaHChbKa KOHBEHIIISl TPO MpaBa JOIWHU, TpUitHATa B 1969 pori, cTana
pe3yabTaTOM CHUTBHUX 3YCWJIb KpaiH JIaTWHCBKOI AMepukH, M0 TparHyiu
3aXHUCTUTH CBOIX TPOMASH BiJl aBTOPUTAPU3MY Ta PEIPECiid, 3 SKUMHU CTUKAINACS B
nicIasBOEHHUH niepiof. BoHa 3akpinuia BayKIMB1 MPUHIMIIN, TaK1 K IPABO HA KUTTH,
CBOOO/TY 1 0COOMCTY HEJOTOPKAHHICTh, K1 MAIOTh 3aJIUIIIATUCS aKTyaIbHUMH HaBITh
y HaJ3BUYallHUX YMOBAaX, TAKUX SIK BOEHHUU CTaH.

Jlnst Ykpainu, sika TepekrBa€ BaXKKi 4acw dYepe3 30povHMI KOH(IIIKT,
3BepHeHHS 10 HOpM AKILJI moxe cinyryBatu mOTy>KHUM 1HCTPYMEHTOM Yy 3aXHUCTI
IpaB JIIOAUHU. ICTOpUYHMI KOHTEKCT CTBOPEHHST KOHBEHIII1 TIKPECITIOE, 0 HABITh
Yy HAWCKJIQIHIIINX CUTYAIlIIX BaXXJIUBO JOTPUMYBATUCS TPUHITUIIIB TYMaHHOCTI Ta
cnopaBeyuBoOCTI. lle cBimuuTh mpo Te, MO MpaBa JIIOAUHU HE MOXYTb OyTH
BIJIKJIQ/ICH]1 UM iIrHOPOBaHI, HaBITh ITiJT Yac BIHHU.
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VYKkpaiHi MOBMHHA BUYUTHUCS Ha JOCBIII KpaiH, siki OOpOJKCs 3a MpaBa CBOIX
IpPOMAJIsH, 1 3a0€31eYnTH, 11100 Oy/Ib-1K1 0OMEXKEHHS ITpaB OyJId MPOTOPIIIHHUMHU Ta
oorpyHToBaHUMHU. [lOCTiiiHMII MOHITOPMHT 1 CHiBOpams 3 MDKHAPOTHUMHU
OpratizaiisiMu JOIOMOXKYTh YKpaiHi 30epertu Kypc Ha JAeMOKpaTU4HI [IIHHOCTI Ta
BEPXOBEHCTBO IpaBa. Bpemiri-pent, ycrnimniHe BiIHOBICHHS MPaB JIOAUHHA B YKpaiHi
MiCTs 3aKiHYEHHS KOHQIIIKTY 3aJeKaThME BiJ 3MaTHOCTI KpaiHW IHTETpyBaTH
MDKHApOJIHI HOPMH, 30KpeMa Ti, [0 3aKpimieHi B AMEpUKAaHCHKiil KOHBEHIUI, Y
CBOIO MPABOBY CUCTEMY.

CnucoKk BUKOPHCTAHUX JKepeJt:
1. American Convention on Human Rights. URL: https://www.cidh.oas.org/
basicos/english/basic3.american%20convention.htm.
2. https://dspace.onu.edu.ua/server/api/core/bitstreams/81d7477f-da08-43bf-b503-e6¢6
148c1b77/content.

Anapiii KOJISIIA,
3100yBay BUILIOI OCBITH

Hayxosuii kepigrux:

Onena MAPYEHKO,

npodecop Kadeapu Teopii Ta icTopii
JIep’KaBM Ta MpaBa, KOHCTUTYIIHHOTO
mpaBa Ta Mpas JIIOJIUHA
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpPaB,
ToKTOp GitocodChbKUX HAyK, Tpodecop

MPABA JIIOJIUHMA: ICTOPUKO-®LIOCO®CHKHM ACIIEKT

[IpaBa mroIMHM — 1€ BU3HAHHS NIPaBO3JATHOCTI Ta MPABOCYO’€KTHOCTI
0 MHU. 32 00CAroM MpaBo3JaTHOCTI Ta KOJIOM Cy0’€KTIB paBa MOKHA CYJUTH PO
T€, KOr0 CHCTeMa MpaBa BU3HAE SIK JIIOJMHY, 110 Mae npasa. [IpoTsrom OaraThox
CTOJIITh 3 €MOXU AaHTUYHOCTI 1 JO HAIIMX JIHIB MPOOJEMOI0 MPaBOBOi HEPIBHOCTI
moned  omikyBaiucs ¢imocodu, MpaBHUKH, MOMITHKA. BoHa mpojoBxyBaa
PO3BUBATHCS 3 PI3HUX MO3UIlIH, Y pI3HUX (HopMax 1 HaMpsMax.

Tax, 3 TOUKH 30py aHTUYHOTO (PUMCHKOTO) MpaBa HE BC1 JIIOJIH € Cy0’ €KTaMu
npaBa. Tak, pa0 IOpUANYHO HE BU3HABABCA JIOAMHOIO 32 PUMCHKHM NpaBoM. Bix
OyB 3a CBOIM IIPaBOBUM CTAHOBHILIEM «PIUUI0», «3HAPSAMAM, 1110 TOBOPUTHY, TAKUM
caMuM, SIK ¥ 1HIIMM rocrnoJapchKuil iHBEHTap 1 3aco0u BUpoOHULTBA. OTXKE, abu
OyTu cyO0'eKTOM TPAaBOBUX BIIHOCUH, TpeOa Oyyio OyTH BUIBHUM PUMIISIHUHOM,
1HAKILIE KaKYy4H, HIUBUIBHO-TIPABOBA MTPABOCYO'€KTHICTD JIFOJIUHU OyJia HACTIAKOM il
MOJITUYHOI, IEp>KaBHOI MPaBOCYO’ €KTHOCTI.

3 XVIII cT. noctynoBe po3kiaianHs (eo1adbHOro 1 TEOKPATUYHOTO YCTPOIO
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CYCIIUJIbCTB, BUHUKHEHHS HOBOT'O CBITOIVISIY 1 HOBUX 3acajl TPOMaJIChbKOCTI, IpaBa
JIOJMHU CTaJd BU3HAYATHUCS CTAHOBOIO MpUHANEKHICTIO. [lpryomy 1HIUBII
BH3HABaBCsl Cy0'€KTOM TaKOro IpaBa-MPUBLICI0O HE K JIIOAWMHA B3arail (HE sK
IPEICTaBHUK JIFOJCHKOTO POAY), a JIMIIE K WICH MEBHOIO CTaHy, IPYMH, BIACHUK
MEBHOTO MaiiHa, COIIaJIbHOTO CTaHOBHINA TOIIO. Ha pi3HUX mabisx iCTOpUYHOTO
PO3BUTKY iCHYBaj0 0€37114 BapiaHTIB Tak 3BaHOI MPUBLICHOBAHOT TIOAUHU. THUIIOM
MPUBLICHOBAHOT JIFOAWHHA B IIOMY ICTOPUYHOMY DSy € TPOMAISHUH (JIFOJMHA SK
YJIeH JIep>KaBu), a HAOLIbII TOCKOHAIO0 (POPMOIO MpaB MPUBLICHOBAHOT JIOAMHA
— MpaBa TPOMaJITHUHA B 1X CIIBBIHOIICHHI 3 IPaBaMU JIIOJINHU.

Y. bekkapia y mpami «IIpo 3mounnu 1 mokapanus» (1764) 3a3nauae, 110
3aKOHH — 116 YMOBH, Ha SIKUX JIIOJTH, [0 ICHYBaJIH JJO TOTO HE3aJIEKHO Ta 130JIbOBAHO
OJIMH BiJl OJIHOTO, 00'€THANKCS B MIEBHY CNUILHOTY. BTOMUBIIINMCH BOIOBATH 1 pajiiTH
TaKiil MIHJIMBIHA CBOOO/I1, MIITHICTh KO HIXTO HE TapaHTyBaB, BOHU MOCTYIUIUCS
YaCTUHOIO 11, 100 KOPUCTYBATUCA HEIO CMUIBHO, CIIOKIHHO 1 0e3neuno. CyKymHICTh
yCiX YaCTUH CBOOOM, MOKEPTBYBAHKUX HA 3arajibHe 0J1aro, CKjiaia BEpXOBHY BIady
HapOJly, @ CYBEPEH CTaB 3aKOHHUM i XpaHUTEICM 1 PO3MOpsATHUKOM [1].

3 TOYKHM 30py ICTOpii MpaB JIOJWHU CIiJ BIA3HAYUTH MEBHUN 3MICTOBHUMN
3B’SI30K, JIOT1KY HACTYITHOCT1 Y HU3II1 TaKUX, 30KpeMa, aKkTiB, sIK aHITiiChKl Bennka
Xaprist BonbHocteit (1215), Ileturis nmpo npaso (1628), Habeas Corpus Act (1679),
Hexunaparis ripaB (1688), biuis po mpasa (1689); amepukanceki Jekapartiis mpasa
Biprinii (12 uepBusa 1776), [ekmapauis HezanexHocTi Cnonyuyenux IllTariB
Awmepuku (4 uepBus 1776), Koucturyuis CIIA (1787), buins npo npasa (1789-
1791); dpanuysbka Jleknaparis npaB JroguHu 1 rpoManasauHa (1789); 3aransHa
nekIapartis mpas jroaunau (1948).

BuiienasBani mpaBoBi JOKYMEHTH JalOTh 3MOTY TOOAYUTH 1 3PO3YMITH
Joriky (OpMyBaHHS IOPHAMUYHUX HOPM y cdepi mpaB 1 cBOOOA JIHOJUHU:
YTBEP>KEHHS ITUX HOPM 1 KOHCTPYKIIiH CIIOYaTKy B CTAHOBO-OOMEXEHOMY BapiaHTi,
MOJANBIINI PO3BUTOK TMEPBUHHOI MOeNi, 30aradeHHs il 3MICTy, IOCTYIOBE
noImMpeHHs i1 (B TiM 4 iHIINK Moaudikallii Ta MOJAepHI3aIlli) Ha 1HII COliaIbHI
BEPCTBU 1 KpaiHW, HAPEINTI, BU3HAHHS YHIBEPCAJIBHOTO XapaKTepy JOCATHEHBb
HAaWpPO3BUHEHIIUX KpaiH y [apuHl TpaB JIIOJUHU CYYaCHUM CBITOBUM
CIIBTOBAPUCTBOM 1 MI)KHAPOIHO-TIPABOBI (Y OE€IHAHHI 13 BHYTPIIIHBOAEPKABHUMU
MOXJIUBOCTAMM 1 3yCHIUIAMH) (GOpMH 1 3aco0M Ui iX 3aTBEPIKEHHA Yy BCIX
Jep>kaBax 1 HalllOHAJIbHO-TIPABOBUX CHCTEMAaX.

TennmeHiiero OCTaHHIX ACCATHIITH € T€, IO JAcAal OUIBIIT MOCIIJIOBHO 1
JETAbHO Y MPABOBUX JOKYMEHTAaX 3aKpPITUIIOIOTHCS MpaBa TPOMaJIsH, COIliadbHIX
rpyn. BusHanHs 1 3axUCT mpaB 1 CBOOOJ JIFOAMHHM CTaldd y CY4acCHOMY CBITI
NOTY)KHUM YMHHUKOM PO3BHUTKY CBITOBOI'O  CIIBTOBAPUCTBA, KPHUTEPIEM
037I0pPOBJICHHS 1 TyMaHi3allii BHYTPIIIHbOI Ta 30BHIIIHBOI MOJITHUKH HOTO YJICHIB,
MOKa3HUKOM BIIPOBAPKCHHSI B )KUTTSI 3aCaj MPABOBOI JEP>KaBH.

Heo0ximHo 3a3Ha4uTH, 1[0 B CY4aCHOMY CBITI CKJIQJArOThCS JB1 TEHJCHITI]
PO3BUTKY IHCTUTYTy MpaB JoauHu. [lepmia 3 HUX — 1€ Tojajbila MpaBoOBa
IHCTUTYIIIOHAJI3AIlISl TIPaB JIIOAWMHU, HAOYTTS HUMHU Jefani OUTBIIOI FOPUANIHOT
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sHauymocTi. Hampukinmi XVIII cT. y 3B'I3Ky 3 yTBEpJKEHHSIM Yy CBITOBIH
TPOMAJICHKIiH TyMIli TAKUX HEBi'€MHHX TIPAB JIFOJINHU, SIK PABO HA )KUTTS, CBOOOTY,
BJIACHICTbH, OE3TEKY, IaCTsI, KaTeropis «IpaBa JIOJUHIN» OTpUMalia 3aKpIiTUICHHS B
MDKHApOJHUX 1 BHYTPINIHBOJEP)KABHUX TIPABOBUX aKTaxX. [HIIA TEHIEHINs
XapaKTepPU3y€eThCS THUM, IO «IpaBa JIOJWHW» TEPEeXOJsITh Ha pPIBEHb Tacel.
XapakTepHo ¥ Te, 1110 MPaBO3aXUCHI OpTraHi3allii, yCTaHOBH 13 3aXHUCTY MPaB JIIOINHA
HOTPAILISIFOTH ITiJ] KOHTPOJIb AEPKaBHUX CTPYKTYP [2].

Takum umHOM, TpoOsieMa MpaB JIIOJAWHUA Ma€ TPUBAITY 1 JOBOJI CKJIAJHY
ictopiro. [ToctymoBo moanHa HabyBae neam Oibie mpaB 1 CBOOOI, ajie He BapTO
3a0yBaTH, 10 3 MPOTOJIOMIEHHSM TIPaB 1 CBOOO I JIFoAHA HAOyBa€e 1 000B'SI3KIB, K1
y BUIbHOMY CYCH1JIbCTBI MalOTh OYTH peanizoBaHi. TUM caMuM JIt0JIMHA CTA€ IACHO
I'POMaJITHUHOM CBOET JepkKaBH.

Crnucoxk BUKOPUCTAHUX JIZKepet:
1. Bekkapia Y. IIpo 3mounnn i mokapanHus : niep. 3 itan. K., 2014. 240 c.
2. 3aragpHa  JACKJIapalis npaB  JIFOJINHU: npuiiaata  OOH 10.12.1948.
URL.: https://zakon.rada.gov.ua/laws/show/995_015.
3. [IlpaBa moauHM y Mi>KHAPOJHOMY paBi: MIAPYYHHUK / 3a 3ar. pel. KaH/. IOpU. HayK,
norenta A. B. BoiimixoBcekoro; [bakymor O. C., Bapynm JI. [I., BoiimixoBcekuii A. B.,
I'ym3e T. 1. Ta in.]; mepenm. A. B. Boiinixosebkuii. XapkiB: OOO «IInaneta-IIpunt», 2021. 404 c.

Spocaas KOCOJIAIIKIH,
3100yBay BUILOT OCBITH

Hayxosuii kepigrux:

KOais 3ABI'OPO/IHSA,

JOTIEHT Kadeapu Teopii Ta icTopii
JIep’KaBM Ta MpaBa, KOHCTUTYIIHHOTO
mpaBa Ta Mpas JIIOJIUHA
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpPaB,
KaHIUJAT IOPUANIHAX HAYK, TOIEHT

IPABO HA )KUTTS B YMOBAX 35POMHUX KOH®JIIKTIB:
OCOBJIMUBOCTI 3ABE3INIEYEHHA

30poiiHi KOH(IIIKTH, sKI BIIOYBAalOTHCA B CYYaCHOMY CBITi, CTBOPIOIOTH
YUCJICHHI 3arpo3u sl PyHIaMEHTAILHOTO TIpaBa JIFOJAWHA — TIpaBa Ha XuTTs. Lle
MPaBO 3aKpIlIeHe B MI>KHAPOIHO-TIPABOBUX aKTax, TAKUX K 3arajbHa JIeKJIaparis
npaB moauHu (CT. 3), MKHApOAHUI TAKT MPO TPOMAJSHCHKI 1 MOJITHYHI MpaBa
(ct. 6), XKeHeBchbKi KOHBEHIIT Ta J0JaTKOBI MPOTOKOJM 10 HUX. BomHouac y
KOHTEKCT1 30pOMHMX KOH(QIIKTIB 1€ MPaBO 3a3HAE CEPHO3HUX OOMEXKEHBH uepe3
3aCTOCYBaHHS HACUJILCTBA, IO YCKJIAHIOE HOTO eeKTUBHE 3a0e3MeUeHHS.
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Oco0nuBOi yBaru noTpedytoTh MUTAHHS 3aXUCTY LIUBIJILHOTO HACENIEHHS, SIKE
HEMpOMOopIiitHO cTpaxaae Bl  BoeHHMX Jid. CydacHi KOH(IIKTH, YacTo
XapaKTepru30BaHI SK acHMETpHYHI abo TiOpWAHI, IIJKPECIIOITh CKIQJIHICTD
PO3MEXKYBaHHS MK KOMOaTaHTaMH Ta HEKOHTPOJbOBAHUMHU HACIIAKaMU 30pOMHIX
nii. BuHukae HEOOXITHICTh TNEPEOCMHCIICHHS pOJII JepikKaB, HeIepKaBHUX
30poiiHuX popMyBaHb 1 MDKHAPOAHHUX OpTraHi3aliil y rapaHTyBaHHI IpaBa Ha KHUTTHL.
«/HCTUTYT BOEHHOTO CTaHy SIK SIBHINEC BHUKJIMKAB IHTEPEC SK y IHMBIILHOTO
HaceJeHHS (3 MOy PO3YMIHHS MOXJIMBUX OOMEXKEHB MpaB 1 CBOOO/T JIFOIUHN),
TaK 1 y HAyKOBO1 MPaBHUYO]1 CIIIJTLHOTH (11010 TIPUPOJIH ITHOTO TPABOBOTO IHCTUTYTY
Ta OCOOJIMBOCTEH (PYHKITIOHYBaHHSI CYCIUIBCTBA B YMOBaX BOEHHOTO CTaHY)»
[1, c. 112] — minkom ciymHO Big3zHadae M. KopHienko.

JlonaTKoBO aKTyalbHICTh BKa3aHOI MPOOJIEMATUKU 3yMOBJIEHA TaKUMU
dakropamu:

1. TlopyieHHAMH MI>KHApOJAHOTO T'yMaHITApHOTO TpaBa: He3a0e3MeUeHHIM
HAJIEKHOTO 3aXUCTY IUBUILHUX 0C10 Ta 00'€KTIB, IO € XapaKTEPHUM JIJIsl Cy4YaCHUX
KOH(JTIKTIB.

2. IlpaBoBuMHK TIporajMHamMu: Yy HAI[IOHAIBHOMY Ta MDKHApOIHOMY
PEryJIIOBaHHI, 110 YCKJIAIHIOIOTh €(DEKTUBHUN MTPABOBUIN 3aXUCT MOCTPAKIAIUX.

3. HeoOximHiCTIO BIAHOBIIGHHS CIPaBEIIMBOCTI: 4Yepe3  MEXaHi3MHU
MIKHapOJIHOTO IPABOCYAIS, 30KpeMa poOoTy M1XKHApOJHOTr0 KpUMIHAIBHOTO CYyy
YM CcHellalbHUX TPUOYHAJIIB.

Haromocumo, 1mo B ymoBax 30p0oiiHOr0 KOH(JIIKTY Ba)KJIMBO JOCHIIKYBAaTH
MpaBO Ha KHUTTS, OCKUIBKM BOHO 3a3HAE€ CYTTEBUX BUKIIHMKIB Ye€pe3 HACHUIILCTBO,
BOEHH JIif Ta iHmi 3arpo3n. Moro aHali3 y TakoMy KOHTEKCTi J103BOJIS€ BUCBITINTH
OaylaHCc MI>K BUMOTaMH O€3IeKH Ta TyMaHHOCTI, 30KpemMa:

— MEeXI1 3aCTOCYBaHHS CHJIM (JIOCIIIPKEHHS TPaBOMIPHOCTI 0OMEkKEeHb TIpaBa
Ha JKUTTSI MiJ1 YaC BOEHHUX J1{ Ta OIIHKA MPOIOPIIHOCTI BUKOPUCTAHHS 30pOi);

— 3aXHUCT IMBUIBHOTO HACEJICHHS (MUTaHHS 3a0e3MeUeHHs KUTTA 0Cl0, sKi
He OepyTh yuacTi y 30poitHOMY KOH(IIKTI, 3 OIVISIAY MI)KHAPOJAHOTO F'yMaHITaApHOTO
npasa (30kpema, JKeHeBChbKUX KOHBEHIIN));

— TpoOJeMu MpaBOBOTO 3aXMCTy Bpa3IUMBUX TPyl (BKIIOYAKOYM MAITEH,
KIHOK Ta OCI0 MOXMJIOTO BIKYy, YM€ MPABO HA KUTTS MOPYIIYETHCS HEMPSIMUMU
HaCJIIKaMH KOH(QUIIKTIB (TOJ0J, BIJCYTHICTh MEIWYHOI JONOMOTH, PyHMHYBaHHS
iH(bpacTpyKTypH));

— BIJIMOBIJIATBHICTH JIEp>KaB 1 MKHAPOAHUX aKTOPIB (3a MOPYIIECHHS MpaBa
Ha )KUTTS B yMOBaX 30pOMHOT0 KOHQIIIKTY, a TAKOXK MEPCIIEKTHBY MPUTITHCHHS JI0
BIJIMOBIAAILHOCTI Yepe3 MI>KHAPOIH1 TPUOYHAIIN ).

JlocnmiKeHHsT TIpaBa Ha JKUTTS B IIbOMY KOHTEKCTI JO3BOJISIE BUSBUTH, SIK
Jep>kaByd M MDDKHApOJIHI OpraHizaili MOXXyTh 3a0€3MeunTu OajlaHC MK 3aXHCTOM
0€e3MeKH Ta MOBAroro 0 JIJICHKOI IJHOCTI.

OpHuM 13 MOKJIMBHUX AaCMEKTIB JOCHIDKEHHS TpaBa Ha XKUTTS B YMOBax
30pOHNX KOH(DIIKTIB € BITUB HOBITHIX TEXHOJIOT1H Ha 3a0€3MeYEHHS IIbOTO MPaBa.
CyvacHi KOH(UIIKTH JIeJlall 4acTille XapaKTepU3yrThCs BUKOPUCTAHHSIM JIPOHIB,
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aBTOHOMHHX CHUCTEeM 030po€Hb Ta Kibepomeparliii. L1 TeXHOIO0T1l CTBOPIOIOTH HOBI
BUKJIMKH JIJI1 MDKHAPOAHOTO TYMaHITaApHOTO MpaBa Ta MiJIXO0/IIB 0 3aXUCTy IpaBa
Ha KUTTSL.

[TommpeHHsT TEXHOJIOT1 MAacOBOTO 3HMILIEHHS CTBOPIOE MOCTIHE MOYYTTS
HeOe3NeKkn cepesl MUBUIBHOTO HACEJICHHS, HaBITh y BUIHOCHO BUIIAJICHUX BIJI
BOEHHUX i perioHax. [lcuxoyioriuHMiA BIUIMB, TOB’SI3aHUM 13 MOJKJIUBICTIO
HEMPOTHO30BAaHOTO 3aCTOCYBaHHS CMEPTOHOCHUX TEXHOJIOT1H, MOYKE PO3TJISIaTUCS
SK HETpsiMa 3arpo3a MpaBy Ha JKUTTS.

Crnig TakoX BKa3zaTH Ha MPOOJIEMATHKy TOTO, UM 3HIMAETHCA 3 JIEpP KaBH
00OB’sI30K 3a0e3MeyeHHs] MpaBa Ha JKUTTA B YMOBax 30pOHHOTO KOH(QIIKTY.
Binznauumo, 1o €Bponeicbkuii cy 3 mpas JIOJAUHA HEOTHOPA30BO HATOJIOIIYBAB,
10 JiepKaBa Ma€ MO3UTHUBHUN 000B’A30K 3aXUINATU KUTTSA CBOIX TPOMAJISIH HaBITh
y CKJIQgHUX ymoBax (Hampukial, crpaBa Osman v. the. United Kingdom [2]).
30poitHui1 KOHQUIIKT HE MOXKEe OyTHU BUIIPABIAHHAM ISl BIIIMOBU BUKOHYBATU Iei
000B’S130K, 30KpeMa 4epe3 Oe3MisUIbHICTh JiepkKaBu ab0 HAaBMUCHE MOPYIICHHS.
OpHax 11e MuTaHHs MOTpe0ye CUCTEMHOTO BUBYCHHS.

Takum yuHOM, TOCIIJIKEHHSI 0COOIMBOCTEM 3a0€3MeueHHs IpaBa Ha KUTTS B
yMoBax 30pOMHHMX KOHGIIKTIB € HEOoOXIAHUM JJisi po3poOKH e(PEeKTUBHUX
MEXaH13MiB 3aXUCTY JIIOJCHKHUX IIpaB, aJanTallii Mi>KHaApOAHOIO MpaBa A0 Cy4YaCHHUX
BUKJIMKIB 1 320€311€Y€HHS IPUHIIMIIIB TYMaHHOCTI HAaBITh B YMOBaX BOEHHHX A1H.

Cnncoxk BUKOPUCTAHUX JIZKepet:

1. Kopuienko M. B. 3a0e3mneueHHss TpaB IIOJWHUA OpraHaMH TPABOMOPSAKY B
eKCTPAOpIMHAPHUX YMOBAaX: JOKTPUHAJIBbHHUIM acrekT: MoHorpadis. Opeca: BumaBHUIITBO
«Opuaukar», 2023. 170 c.

2. Case Osman v. the. United Kingdom (Ne87/1997/871/1083). 28 October 1998. URL:
https://hudoc.echr.coe.int/fre?i=001-58257
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Hapia KOXAHOBCBKA,
3100yBa4 BUIIOT OCBITH
Bosomumup TUMO®DEEB,
CTapIINi BUKJIAJa4

Kadeapu BOTHEBOI MiATOTOBKU

Hayxkoesuii kepisnux:

Amutpo TIHIH,

cTapiui BUKiIagad Kadeapu
TAKTHUKO-CIIEI1aJIbHO] MIATOTOBKHA
JIHITTPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

HOHATTA TA BUIN MI’KHAPOIHO-ITPABOBUX
CTAHJAPTIB ITPAB JIIOIMHA

Craryt Opranizauii O6’ennanux Hauiil, npuiinaruii 24 xoBTHs 1945 poky,
BHU3Hauae, mo «Hapoau OO0’ eqHanux Hariil, cCllOBHEHI pilllydoCTi YTBEPAUTH Bipy B
OCHOBHI ITpaBa JIIOAWHHU, T1THICT 1 IIHHICTH JIIOICHKOI 0COOUCTOCTI, pIBHOTIPABHICTh
YOJIOBIKIB 1 JKIHOK, @ TAKOX PIBHICTh MPaB BEJIMKUX 1 MAJMX Haiii». Y yacTuHi 3
crarti 1 nporo gokymenta oaHa 3 uwied OOH Bu3HaueHa SK «CHPUSHHSA
MDKHAPOJHOMY CIIBPOOITHHUIITBY B PO3B’SI3aHHI DIOOATBHUX EKOHOMIYHHX,
COIIaIbHUX, KYJIBTYPHHUX Ta TYMaHITapHUX POOJIEM 1 320X0UE€HHSI PO3BUTKY ITOBaru
JI0 TIpaB JIFOIMHHU Ta OCHOBHUX CBOOOJ JUIS BCiX, HE3aJCKHO BiJI pacH, CTaTi, MOBH
gy pemiriiy [1]. CaMe Ha HUX MPUHIMIAX BUHUKJIA HOBA Tally3b MIXKHAapOIHOTO
rpaBa — MbKHApOIHE TIPABO JIFOIMHH.

Tak, 10 OCHOBHUX MIKHApPOJHO-TIPABOBHX AaKTiB, IO PETYIIOIOTH IpaBa
JIIOTMHHM, HAJICKATh:

1. 3aranbHa nexnapauis rnpas JoauHu, npuitHaTa 10 rpyaas 1948 poky;

2. MixHapoAHHIA TAKT MPO TPOMAJSTHCHKI 1 MOMITUYHI TTpaBa Bif 16 rpyaHs
1966 poxky;

3. MixHapoaHUil MaKT MPO €KOHOMIYHI, COIIabH1 1 KyJIBTYpHI MmpaBa Bij 16
rpyaHs 1966 poxky, K1 pa3oM CKIaAar0Th XapTiro mpaB JIOauHA a00 Mi>kHapoHUN
O1UTh TIPAB JIFOIMHM.

Yactuna 1 crarti 5 MikHapOAHOTO TAKTy MPO TPOMAASHCHKI Ta MOJTITUYHI
mpaBa 1966 poky 3a3Hauae, 10 «JIepkaBa HE Mae€ IMpaBa 3AIHCHIOBATH OYIb-SIKY
JISITBHICTH a00 BXKUBATH 111, CIIPSIMOBAHI HAa 3HMIIICHHS IIPaB Yd CBOOO/, BU3HAHUX
y 1ibomy Ilakri, a0 Ha X 0OMeKeHHsI ToHaJ Te, 110 nependadeHo camuM [lakTomy
[2]. Bognouac ctarts 22 Konctutyiii Ykpainu cTBepKye, 110 MpaBa 1 CBOOOIU
JIIOIMHY TapaHTYIOThCS 1 HE MOXYTh OyTH ckacoBaHi. [Ipu yxBasieHHI HOBUX 3aKOHIB
a00 3MIH JI0 ICHYIOUMX HE JIOMyCKA€ThCsI OOMEXKEHHS 3MICTY a00 00csry HaJaHUX
npas 1 ceooox [3].
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BaxxnuBuMu perioHaTbHUMU JOKyMEHTaMu, yxBajeHuMu Paioro €sponu st
3a0e3neueHHs MpaB JoAuHU, €: KOHBEHIs Tpo 3axuCT NpaB JIOAUHH 1
OCHOBOMOJNIOKHUX cBoOox (1950), €Bpomeiicbka comianbHa xaptis (1961) Ta
€Bponeiicbka KOHBEHIIIs PO 3arnodiranHs karyBaHHsaM (1987). 3a 3micToM npasa Ta
CBOOOJM TMOAUISIOTBCS Ha OCOOUCTI (TPOMAASHCHKI), TOMITHYHI, €KOHOMIYHI,
COIIiaJIbHI, KYJIETYpHI Ta KOJIEKTUBHI TIpaBa JIIOAMHHU Ta TPOMAJSTHUHA.

[TpuHIIMTT TOBaru mpap JIOIUHN € OCHOBHUM Y CUCTEMI MIKHAPOIHOTO TIpaBa,
BTUTIOIOYH TOJIOBHUM 3MICT IIi€i Tamy3i. YCi HOpMH MOBHHHI TITYMAYUTHCS 3T1HO 3 UM
npuHinoM. [IpuHIMIT AeMoKparii TICHO TOB'SI3aHWA 3 TPUHITUIIOM TIOBard TpaB
JIOMUHY 1 € BOKIMBHUM 3arajbHUM MPUHIUIIOM SK JUISI MDKHAPOIHOTO, TaK 1 IS
HaITIOHATBHOTO TpaBa. OCHOBY I1i€1 CUCTEMH CKJIaIal0Th 3arajlbHOBU3HAHI CTAHIAPTH
NpaB JIIOAUHM, MO0 CHOPMYBAIUCS ICTOPUYHO Yepe3 JOCATHEHHS JEMOKparTii Ta
ryMaHi3My, sIK Ha piBHI OKpPEMHX JepkaB, Tak 1 Ha cBiToBomy piBHI. Hopmu
MDKHAPOIAHOTO Ta HAIIOHAJILHOTO MpaBa MaOTh BIIMOBIAATH IUM CTaHIapTaM.

MixxHapo iHe MpaBo BKa3ye il Ha 000B’SI3KU JTIOANHU TIEPE]T CBOEIO JEPKABOIO.
3okpema, y yactuni 1 crtarti 29 3aranpHoi fekiapaiii npas joauau 1948 poky
MIJKPECITIOEThCS, M0 KOXKHA 0co0a Mae OOOB'SI3KM TEpell CYyCHIJIBLCTBOM, aJiKe
BUIBHUNA PO3BUTOK OCOOHMCTOCTI € MOXIIMBHM TUIBKM B YMOBaX CYCHIJIbCTBA.
[Ipotupiyust MK T@paBaMd JIIOAMHU Ta JEp>KaBM MOBUHHI BHUPILIYBaTHCS
TapMOHINHO 3 ypaxyBaHHAM 1HTepeciB 000x cTopiH. YactuHa 3 crarti 29 3aranbHoi
JeKiapailii npas JoauHu 1948 poKy BCTaHOBIIIOE, 110 MIpaBa JIIOJUHU Ta JACp:KaBU
MOBUHHI peaii30BYBaTUCh BIAMOBIIHO a0 1uiel 1 npuniuniB Craryty OOH [4].

I'pomansiHchki  (0COOMCTI) Ta TONITHMYHI TMpaBa, abo0 TmpaBa MEPIIOTro
MTOKOJIIHHS, € OCHOBOIO 3araJbHOBHU3HAHMX HOPM TpaB JIONWHUA. BOHM BKIIOYAIOTH
MPUHITUI PIBHOCTI, 3a00pOHY TUCKpUMIHAIIT, TeHJAEPHY PIBHICTb, MPABO HA YKUTTS
Ta OCOOMCTY HEIOTOPKAHHICTh, CKaCyBaHHS CMEpPTHOI Kapu, 3a00poHYy paOcCTBa,
TOPTYp Ta HENIOICHKOTO cTaBiieHHsA. KpumiHansHe mpaBo nepeadavae, mo apemrT 1
1030aBJICHHST BOJII MOXKJIMBI JIMILIE 32 DIMICHHSIM Cydy, a ocoba He MOxe OyTu
3acy/KeHa JIBi4l 32 OJIMH 3710YMH. TaKoX rapaHTy€eThCs PE3yMITIisi HEBUHYBATOCTI,
1 HEBUHHICTh Ma€ OyTH JOBEJEHA M1l 4ac CYI0BOTO po3misiay. KoxHa moauHa Mae
mpaBo Ha CBOOOMY AYMKH, ajie¢ I1e¢ MpaBO MOXKE OyTH OOMEXeHe IS 3aXHCTY
pernyTalii, MpaB 1HIIMX JIOACH, a TakoX JJisg 3a0€3MeUeHHs JepKaBHOI Oe3MeKu,
IPOMAJICBKOTO TIOPSJIKY, MOPAJbHOCTI UM 37I0pOB’sS. BaXIWBHM € TakoX TpPaBO
BUTBHO 3aJUIIATH OyIb-sAKYy KpaiHy, BKIIFOUAlOYW BIIACHY, Ta TIPaBO HA MMOBEPHEHHS
JI0 CBOE€1 KpaiHH, SIKE He MOXKe OyTH OOMEKeHeE.

CoulanpHi, KyJIbTypHI Ta €KOHOMIYHI IIpaBa, ado MpaBa JAPYroro MOKOJiHHSA,
BKJIFOUAIOTh TIPABO HA TIpaIfio, CIPaBEUIMBI YMOBH IIpalli, MpaBO Ha CTBOPCHHS
npocriyiok, comianbHe 3a0€3MeUeHHsI, OXOPOHY CiM'l, TOCTaTHIM KUTTEBUI PIBEHB,
37I0pOB’s, OCBITY, Y4acTh Yy KYJIBTYPHOMY JKUTTI Ta KOPUCTYBAHHS JOCSTHEHHIMU
Haykd. 3T1IHO 3 MDKHApOJHUM TAKTOM IMPO €KOHOMIYHI, COIlalibHI 1 KYJIBTYpHI
npaBa 1966 poky, aep:kaBu 3000B'SI3yIOTHCS BUKOPHUCTOBYBATH JTOCTYITHI PECYPCHU
JU1s 3a0e31eueHHs UX TpaB [5].

KonmexktuBHi mpaBa, abo mpaBa TPETHOTO TMOKONIHHS, BKIIOYAIOTH IPABO
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HapoNiB Ha CaMOBHM3HAYEHHS, IO Ja€ iM 3MOTY BH3HA4YaTH CBifl TOJITUYHUH,
€KOHOMIYHHMH, COIlaJbHUM 1 KyJBTYpHHM cTaTyc. MiKHApOIHUN MMaKT IIpo
IPOMAJITHCHKI 1 TTOMITHYHI TipaBa 1966 poky rapaHTye MpaBoO MEHIIOCTI €THIYHUX,
peNIrifiHUX Ta MOBHHUX T'PYNl Ha 30€pEeKEHHS CBOEI KYIBTYpH, Peiirii, oOpsaaiB 1
P1IHOT MOBH.

[IpaBa KOpPIHHMX HapoOAIB TaKOX TMOBHOIO MIPOI0  OXOILTIOIOTHCS
MDKHApOJIHUMHU HOPMaMU TPaB JIIOAUHH, 1 Iep>KaBU 3000B's13aH1 CTBOPIOBATH YMOBU
g ix miarpuMkd. CrermianbHi akTH, Taki sk Jlexmapariis mpo ImpaBa KOPIHHHX
HapoaiB 2007 poky Ta Konsenuiss MixunaponHoi opranizamii mpami 1989 poxky,
BHU3HAIOTH KOPIHHI HAPOJHU SK HANIAJIKIB TUX, XTO HACEJSE TEPUTOPIi IO KOJTOHI3AI1
abo (GopMmyBaHHS CydyaCHUX JI€pP)KaBHHX KOPAOHIB. BaXTMBUM JOCSTHEHHSM €
BEPXOBEHCTBO MIKHAPOJAHO-ITPABOBUX AKTIB HAJ| HAI[IOHAJIbHUM 3aKOHOJABCTBOM.

CnMcoK BUKOPUCTAHUX JIJKePe:
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Baaepiiit KPACIJIBHIKOB,
3100yBay BUIIOI OCBITH

Hayxosuu kepignux:

Irop CEPJIIOK,

JOIICHT Kadeapu Teopii

Ta 1CTOpIi Iep>KaBH Ta Mpapa,
KOHCTHUTYI[IHHOTO TIpaBa Ta MpaB JIOAUHH
JIHIIPOBCHKOTO JIEPAKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJaT FOPUIAYHUX HAYK, JTOIEHT

TJIHICTD JIOAUHU SIK HABULLIA
COLIAJBbHA LIHHICTh

["IHICTH TFOMWHY € IEPIIOYEPTOBUM MOHSATTSM, iK€ (POpMYy€E OCHOBY Cy4aCcHOT
Teopii mpaB JoauHu. BoHa BUCTyMae HE TUIIIE MOPAIBHO-ETUYHOO KaTeTOpi€lo, aje
i (QyHIAMEHTAIBHOIO KOHCTUTYIIIMHOIO I[IHHICTIO, 3aKPIIUICHOI B MIXHAPOIHUX
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npaBoBux akTax Ta Koncturyuii Ykpainu.

Mertoro 111€i HayKOBOi PO3BIIKM € BH3HAYEHHS POJII TiAHOCTI JIFOMUHU SIK
HaWBUIIOI COIIAJILHOI I[IHHOCT1 y NMPaBOBOMY Ta CYCHIJILHOMY BHUMIpax, a TaKoX ii
3HAYEHHS JJI1 PO3BUTKY IPABOBOI JIepKaBU 1 TPOMAJSTHCHKOTO CYCILIBLCTBA B
VYkpaiHi.

["pHicTe monuHu Briepiie Oyina BU3HaHA Ha MDKHAPOAHOMY piBHI y 3arajibHin
nekapariii npas JonuHu 1948 poky, B sKii, 30KpeMa, 3a3HAYCHO, M0 «BU3HAHHS
HEBII'€MHOI TIJHOCTI BCIX WYJIEHIB JIIOACBKOI CiM’'I € OCHOBOIO CBOOOIH,
CIIPABEIIIMBOCTI Ta MUPY Y CBITI». YKpaiHChKE 3aKOHO/IABCTBO TAKOXK HA/IA€ T1THOCTI
npioputetHoro 3HaueHHA. Crarts 3 Konctutymii VYkpaiam mporosonrye, o
«TrofrHa, 11 JKHUTTA, 3M0pOB'S, YECTh 1 TIAHICTh, HEMOTOPKAHHICTH 1 Oe3meka €
HaWBUIIOKO COIIAJIbHOIO ITIHHICTIO» [1]. A yTBep/uKeHHS 1 3a0e3TeUeHHS IpaB 1
CBOOO/ JIIOAWHU, IO CKJIAJal0Th HAWBUILY COIlaJbHY I[IHHICTh, € TOJIOBHUM
000B’s13k0M AeprkaBu [1].

Ak BBaXawTb JOCTIAHUKH, TIIHICTh € OaraTrorpaHHUM IIOHSATTSM, IO
OXOIUTIOE MOpPaJIbHO-€TUYHUHN 1 TpaBoBHil acriektu [4]. Y mnpaBoBOMY acIeKTi
T1HICTD JIOVMHU BU3HAETHCS K a0COJIIOTHA IIIHHICTD, III0 HE MOKe OyTH 0OMeKeHa
HaBITh 32 yYMOB BOEHHOIO YW HAJ3BUYAWHOTO CcTaHy. BiamoBigHuii mnpummc
MICTUTBCS ¥ 4. 2 cTarTl 28 KoHctuTyuii Ykpainu, 3riIHO 3 SIKOK «HIXTO HE MOXE
OyTH MiIJaHUH KaTyBaHHIO, )KOPCTOKOMY, HETIOICHKOMY 200 TAKOMY, IO TPUHUKYE
HOro TiAHICTb, TOBOXKEHHIO YU TTOKapaHHIO» [1].

BaxnuBicTh TIHOCTI TPOSBISIETBCA 1 Y B3a€EMOBIJHOCHHAX Jep)KaBU Ta
rpomMaasHUHA. Ha Hamry AyMKy, OCHOBHUM ITOKa3HHMKOM TYMAHHOTO CTaBJICHHS
Jep’KaBu 10 TPOMAJSHWHA € CTBOPCHHS YMOB, 3a SKHX KO)KHA JIFOMUHA MOXKE
peaizyBaTH CBiil MOTEHIlIAJ, JOTPUMYIOYHCH CBOIX MEPEKOHAHB 1 33JJ0BOJILHSIOUN
BiacHi morpebu. Came TOMy colliaibHa TOJITHKA JEpXKaBU TOBUHHA OyTH
CIpsIMOBaHa Ha 3a0C3MCUCHHS PIBHUX MOXIMBOCTEH IS BCiX TpPOMAJIsH,
HEe3aJICKHO BIJ] IXHBOTO COIIaJIbHOTO CTaTyCY.

CydacHl BHKJIHMKH, Taki SK BiifHa, €KOHOMIYHA HECTaOUIbHICTh 1 YHCICHHI
MOPYIICHHS TIPaB JIIONWHU, CTaBJIATH i 3arpo3y TIAHICTh MUIBHOHIB YKpPAiHIIIB.
Oco0MMBO 11€ CTOCYETHCS BHYTPIIIHBO MEPEMIIIEHUX 0Ci0, SKI YacTO CTUKAIOTHCS 3
0aliy>kKiM J0 HUX CTaBJICHHSM BJIaIHUX 1THCTUTYLIIN, a MOAEKYIH 1 MOPYILIEHHIM iXHIX
KOHCTUTYIIMHUX TipaB. llepekoHaHi, Mo JeprkaBa MOBHHHA HE JIMINE JCKJIApyBaTh
HEOOXIJHICTh 3aXUCTy JIOACHKOI TITHOCTI, ajie ¥ BOPOBAKYBAaTH €(EeKTHUBHI
MeXaHi3MH ii 3aXHCTY, 30KpeMa, Yepe3 MpaBoBY MiITPUMKY Ta COLIaIbHI TPOrpamHu.

Ha oxpemy yBary 3aciyroBye NMUTaHHS 3aXHCTy T1IHOCTI y HU(ppoBOMY
cepenoBuill. CydacHi TEXHOJOTIi CTBOPIOIOTH HOB1 BUKIUKHU JJISI 30€PEKCHHS
TIHOCTI JIFOMWHU, 30KpEeMa, Y BUIAJIKaX KiOepOyIiHTY, MaHIMYISIIH 0COOMCTHUMHU
JAaHUMU Ta 1HPOPMAIIHHOTO TUCKY. TOMy MpiopUTETOM i YKPAiHCHKOI JepKaBU
Mae ctatu (QyHKIls 3abe3nedeHHs iHGOpMaliifHOi 0e3meku. Y IbOMY KOHTEKCTI
ciymHow € nymka M. CaBueHKO mpo Te, M0 3aXUCT IU(GPOBUX MPaB 0coOM cTae
HEB1JI’€EMHOI0 YaCTHHOKO 3a0€3IMEYeHHs TITHOCTI y CydacHOMY CBiTi [5, c. 94].
3anpoBa/pKeHHS] MIPABOBOTO  PETYIIOBaHHS  1H(GOPMAIIMHOTO MPOCTOpPY Ta

237



Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

3a0€3IeUeHHs BIAMOBIJATBHOCTI 3a IOPYIIEHHS € HEOOXIJHOK YMOBOIO JIJIs
30epeKeHHsI T1IHOCT1 B IIM(PPOBOMY CEpPEIOBHIIL.

Jns 30epekeHHs Ta 3aXUCTY T1AHOCTI KOXKHOI JIFOMUHM OpraHu IyOJ1vyHO1
BJIaAU Ta iX IOCaJOB1 1 CIy)OOBI 0COOM MAalOTh BTIIIOBAaTH B IOBCSKICHHY
JUSITBHICTB 17I€I0 BEPXOBEHCTBA IpaBa, 3a0e3IeuyBaTH PIBHICTb MOXKJIMBOCTEH Ta
BIPOBA)KYBAaTH CydYacHI MEXaHI3MH COIIAJIbHOTO 1 MPAaBOBOTO 3aXWCTy HAIIMX
CHIBBITYM3HUKIB. Ba)IJIMBUM TaKkoX € JOTPUMaHHS MDKHAPOJHUX CTaHIApPTIB MpaB
JIONWHKM, a TAaKOX PO3BUTOK COIIANBHOI TOJITHKHA, IO BPAaXOBYE BHUKIMKU
CHOTOZICHHSI, CIIPUYMHEHI BiifHOI0. ['1IHICTh He JHIle BIUTMBAE Ha MPAaBOBUM CTaTyC
JIONWHM, ajie¢ 1 € BaXJIMBUM YHHHUKOM PO3BUTKY TPOMAJISTHCHKOTO CYCIIJIBCTBA,
OpIEHTOBAHOTO Ha I[IHHOCTI T'yMaH13My Ta CIIPaBEAJIMBOCTI.

['iIHICTh JIIOMUHU TaKOX IMO3HAYAETHCS HA CYJOYMHCTBI, OCKUIbKH JIUIIIE
CIPaBEJIMBUI CYIOBHI MPOIIEC TapaHTye 3aXUCT MpaB JIFOJUHU Ta 1i T1IAHOCTI. Sk
3aznadae O. [leTpeHko, cyu MarOTh HE JIMILIE TOTPUMYBATUCH TIPUHIIUITY PIBHOCTI
CTOPIH-yYaCHHUKIB MPOIIECY, ajie i CTBOPIOBATH YMOBH, 3a SIKMX KOXKEH I'POMaIsTHUH
BilYyBaTUME TIOBary J0 CBO€I 0coOuUCTOCTI. BaximBo MIAKPECHUTH, IO Y
JEMOKPAaTUYHIM JeprKaBl TiTHICTH 0COOM Mae OyTH 3axHIlleHa HE3aJIKHO Bif ii
COIIaJIbHOTO CTaTyCy, (PiHAHCOBOTO CTAHy UM IHIIUX XapaKTePUCTHK [4].

BaxnmBuM 3aBIaHHAM B CydacHHX YMOBax € (hOpMyBaHHS MPABOBOi KYJIBETYPH
CYCIUIBCTBA, 1110 IPYHTYETHCS Ha 3arajibHii oBa3i A0 MAHOCTI KOXKHOT 0coOu. OCBITHS
CUCTEMa Ma€ BIJIrpaBaTH KIIOUYOBY POJib Y IILOMY MPOIIEC], a/I>)KE BOHA 3aKiaiae 0a30B1
MOpaJIbHO-€TUYHI MPUHIMIIA Ta HaBUYKW [OBArd 10 MpaB IHIMX 0Ci0. Y 1bOMYy
KOHTEKCTI Jiep KaBa TMOBHHHA 3a0e31euyBaTy MpoTaryBaHHs 3HaHb PO MTPaBa JIFOAWHA
Ta MEXaHi3MM iX OXOpPOHM Ta 3axXUCTy, M0 MependayeHo HalllOHAIbHUM
3aKOHOJIaBCTBOM, YACTUHOIO SIKOTO € MI>KHAPOJIH1 JIOTOBOPHU Yy TalTy3i MpaB JFOTUHH.

TakuM YUHOM, T1AHICTH JIFOJUHU € YHIBEPCAIBHOIO KaTeTOPI€I0, M0 OXOTLIIOE
pi3HI cepu CyCHITBHOTO XHUTTS — BIJ MPaBOCYAAs Ta OCBITH 10 Tparmi u
inopmaiitHoro npoctopy. Ii 36epeikeHHs Ta 3aXUCT € TOJTOBHUM MPIOPUTETOM Y
JISTTBHOCTI TIPaBOBOi JIepKaBH, SIKa MparHe CTBOPUTH YMOBH JJISI TAPMOHIMHOTO
PO3BUTKY KO>KHOT OCOOMCTOCTI Ta CYCHIJIBCTBA 3arajoM.

Sk yHiBepcanbHa coIliajJbHa IIHHICTh, T1IHICTh JIFONUHHM Ta IoBara A0 Hei
MalTh MO3HAYaTUCh Ha BCIX cdepax cycniabHOro >kUTTS. Ha Hamy gymky,
HEOOX1AHO YMOBOIO JIJISl PO3BUTKY HallIOHAJIBHOT IPAaBOBOi CUCTEMHU YKpaAiHU Ma€e
CTaTH BTUICHHS B MOBCSAKICHHY >KUTTEIISUIBHICTh JEP>KaBU 1 CyCHIJIbCTBA 3acaju
BU3HAHHS TIAHOCTI JIOAVMHU HAWBUIIOK COIIAJIbHOIK I[IHHICTIO. 30epeKeHHS
T1THOCTI KOXKHOI JIFOAWHU B YKpaiHi, HaBITh y HANCKIAIHINIMX yMOBaX BIWHH, €
BAYXJIMBOIO YMOBOIO TOOYIOBH TYMAHHOTO W CIPaBEIJIMBOTO CYCIIJIBCTBA, SIKE
MOBaXKa€ Mpana JIIOIUHU Ta CIIPUsiE 11 caMmopeatizaltii.
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Cepriii KPUIIOBAY,
3100yBay BUILIOI OCBITH

Hayxkosuii kepienux:

Banentuna BOHSK,

3aBlAyBay Kadeapu Teopii Ta icTopii
JIEp>KaBH Ta MPaBa, KOHCTUTYIIHHOTO
npaBa Ta Mpas JIFOIUHH,

JIOKTOP IOPUIUYHUX HayK, Tpodecop

I'VMAHITAPHA THTEPBEHIIIS:
I IPU3HAYEHHS TA MEXKI 3JIMCHEHHS

ABTOp TIOCTaBMB 3a METy BHUCBITIMTA MPOOJIEMAaTUKy TyMaHITapHOL
IHTEPBEHIIi1, 110 € OJTHUM 13 YU HE HAUOUIBII TUCKYCIMHUX IHCTUTYTIB Y Cy4aCHOMY
MI>KHApPOJIHOMY IpaBi Ta MOJITHIII.

KoHuenuist «rymaHiTapHOi 1HTEpBEHLID» BHepiie Oyna 3amponoHOBaHa
tomimHiM ['enepansuum cexkperapem OOH Kodi Annanom y 1999 pori, skuii
MPOTOJIOCUB ii, BUCTyMarouu Ha 3aciganHi ['enepanbuoi Acam6iei OOH. ABumie
«TyMaHITapHa IHTEPBEHIIIsH OYyJI0 BU3HAYCHO, SIK BUKOPUCTAHHS OJTHIEIO JIEP>KaBOIO
«BINCHKOBOI CHJIM MPOTH IHIIOT JIepKaBH, KOJIU JIIEPOM ITyOJIIUHO 3asBJIEHa METa
i€l BIMCHKOBOI aKilii, M0 3aKIHUYETHCS TMOPYIICHHSIM TMPaB JIIOJUHHU, CKOEHUX
JIepKaBolo, MPOTH K01 BOHA cripsiMoBaHa» [1].

ToOTo mig KaTeropi€ro «rymMaHiTapHa 1HTEPBEHILS» CIIJ PO3YMITH 3arpo3y
BUKOPUCTAaHHA CWJIM ab0 ii BUKOPUCTAaHHSA MO3a MEXaMU BIJIACHHX KOPJOHIB
nepkaBoro (abo rpymor JepkaB), 10 Ma€ Ha METlI MPUIMHEHHS MacOBUX Ta
XKaXJIMBUX MOPYIIEHbh OCHOBHHX IMPaB JIFOJMHU 00 OCi0, 110 HE € TPOMaITHAMHU
1i€i 1epxkaBu, 0e3 J03BOIY JIepKaBu, Ha YHUill TEPUTOPIi 3aCTOCOBYEThCA cuia [2].
OpnHak 3pocTaroya KUIbKICTh KOH(JIIKTIB, 30KpeMa TpUBarouya MOBHOMACIITaOHA
BiifHa Ha TepUTOpPii YKpaiHU, 3yMOBIIIOE aKTYaJbHICTh MUTAHHA MPO MEXI TaKol
IHTepBEHIIIi Ta ii MPaBOMIPHICTh B KOHTEKCTI 3aXHUCTY TIPAB JIFOAHHH.

[lonii OCTaHHBOTO NECATWIITTA SK B YKpaiHi, Tak 1 y CBITI B LJIOMY
3aCBIAUYIOTh TOM (PakT, IO CydacHa CHUCTeMa MIKXHAPOIHOTO IMyOJIIYHOTO TpaBa
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noTpebye CBOE€T MOJACpHI3alii 3 METOI YAOCKOHAJEHHS MEXaHI3My peanizarlii
CUCTEMHU MpaB JIOAUHU HA MUD, )KUTTS, CBOOOTY, JIOACHKY T1HICTh Ta iX 3aXUCTY
B1J1 pe€3yJIbTATIB BTIJICHHS B )KUTTS TaKO1 KOHIIEMIII, IK «T'yMaHITapHa IHTEPBEHITIS.
Mexi OCTaHHBOI € KITFOYOBUMH TSI 11 TPaBOMIPHOCTI Ta BU3HAYAIOTHCSI HACTYITHUM:

1) cyBepeniter aepkaBu. OJHHUM i3 BaXKJIMBUX AaCIEKTIB MIXHAPOIHOTO
MpaBa € MPUHIWIN HEBTPYYaHHS y BHYTPIIIHI CIpPaBU HE3AICKHHUX JIEpPKaB, IO
nictaB cBoe 3akpimeHHs y Craryti OOH. ['ymaHiTapHa iHTEpBEHIIISI CTAaBUTH 1Ll
MIPUHIIMII 11 CyMHIB, OCKIJIbKY BTpyUYaHHs 0€3 3r011 AepKaBU MOKE PO3TIISAATUCS
SK MIOPYIICHHS 11 CyBEpEHITETY;

2) mpaBo Ha camo3axucT. L[ier0 MOXIIMBICTIO HaJUICHUH KOXXHHM, MpaBa
JIOMHYU BU3HAIOTHCS HEBI €MHUMHU I KOKHOI 0COOH, 1 IIe CTBOPIOE OCHOBY IS
BTpY4YaHHS MIXKHAPOJHOI CIUJILHOTH y BHUMAJKaX, KOJIM Jiep:kaBa HE MOXKe abo He
X0Ue 3aXUCTUTHU CBOIX TPOMAJISTH/HACEIICHHS];

3) JCriTUMHICTD BTpydaHHS. JICTITUMHICTD TyMaHITapHOI 1HTEPBEHIT
MOBUHHA 0a3yBaTUCAd HAa CYBOPHX KpUTEpIAX: HEOOXITHICTb ISl 3aXUCTy BIJ
CEepHO3HUX MOPYIIEHb MpPaB JIIOJAUHU, OOMEKEHE BUKOPUCTAHHS CUIIM Ta MeTa —
BIJTHOBJICHHSI MUDY 1 O€31EKH.

[TpuXUIbHUKY TOJITUKU TYMaHITAPHOI IHTEPBEHIIIi HATOJIOUIYIOTh, IO KOJIU
JepaBa  TOpYyIIye TpaBa CBOiX TpomaasH abo He 37aTHa  iX
3a0€3NeYNTH/3aXUCTUTH, MIKHAPOJHE CIIIBTOBAPUCTBO MMOBUHHE BTPYTUTHUCS, aOu
3aMo0IrTH TaKUM IMOPYIICHHSIM y moxambsiioMy [3]. MacoBi BOMBCTBa, €THidYHI
YUCTKU a00 TeHOUU/, AK, Hanpukial, B Pyannai B 1994 poui, cTatoTh CUTyalisiMu,
KOJIU O€31sIbHICTh MPU3BOIUTH J0 JKaxXJIMBUX HACHIAKIB. TOOTO KOJIM MOpYIIEHHS
MpaB JIOJIMHU JOCSATAIOTh TaKUX MacIITadiB, 110 3arpoKylOTh JKUTTIO TUCAY abo
MUJIBHOHIB JIFOJIeH, MDKHAPOIHA CITIIFHOTA Ma€ MOPATHBHUN 000B’ 130K JIiSITH, HABITh
AKIIO 1€ TOPYIUIye TMPUHIUI cyBepeHiTeTy. [liATBep/KEHHSIM IIbOMY CTajo
satBepkeHHs y 2005 pomi OOH xkonnemnmii «OOO0B’A3KYy 3axuIlaTH», sKa
BCTaHOBJIIOE, 1[0 MIXKHAPOIHA CITIJILHOTA MA€ TIPABO 1 HABITh 00OB’SI30K BTPyYaTHCH,
AKIIO JIep’KaBa HE MOXKE 3aXMCTUTU CBO€ HACEJCHHS BiJl TE€HOLMIY, CTHIYHHX
YUCTOK 200 MAaCOBUX MOPYIIECHb MPaB JOIUHU [4].

B6auaemo gouiibHUM TTPOAHAI3yBATH i TTO3UIIIIO TUX MPEACTAaBHUKIB, K1 HE
MIATPUMYIOTh TaK 3BaHy I'yMaHITapHY 1IHTEPBEHLIIO, HE € il MpuXuwibHUKaMu. BoHun
HAaroJIOIIy0Tb Ha TOMY, LI0 TakKa TMOJITUKA TMOPYIIYE OCHOBHI MPUHIUIHU
MIKHAPOJHOTO IpaBa, 30KpeMa CYBEPEHITET 1 HEBTPYYaHHS y BHYTPIIIHI CIIpaBU
nepkaB. Ha X morimsia, HaBiTH SKINO TMpaBa JIOJUHU MOPYIIYIOTHCS, BTPYYaHHS
MOXKE PO3TIIAIATUCS SIK arpecis, sKa HeCe PU3MK HOBUX MOJITUYHUX 1 BINCHKOBUX
MaHinymsid. KpiM 1mporo, icHye pu3MK W TOro, IO JEp>KaBH MOXKYTh
BUKOPUCTOBYBATH T'yMaHITapHY 1HTEPBEHIIIIO K MPUBIM ISl JOCSITHEHHS BIACHUX
MMOJITUYHNAX YA EKOHOMIYHUX IIIJIEH.

O4eBUHIUM BHUIIA€THCS, IO CHOTOJIHI JIii pOCIChKOi deepalrii Ha TEpUTOPii
HaIoi ep>kKaBu CIIiJl KBaMi(IKyBaTH SK TEHOLU] YKPATHCHKOTO HAPOy, OCKUIBKU
HACEeJICHHS HAIIO1 JIep>KaBy, HE3BAKAIOUM HA HAI[IOHAIBHY MPUHAJICKHICTh 1 MOBY,
1M030aBJISI0THh OCHOBOIIOJIOKHUX TMPAaB JIIOAWHYU — MpaBa Ha JKUTTA, HA CBOOOIY, Ha
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Gi3UyHy Ta TCHUXIYHY HEJIOTOPKAaHHICTh, Ha TIiTHICTh, HAa MOBY, — BOHBAIOYH,
IBAJITYIOUH, HACWJIBHO JEMOPTYIOUH Ta pyCUDIKYIOUn J0pociux 1 aiTeil. HatomicTh
MDKHApPOJHI 1HCTUTYII TPH IIbOMY Hapas3l MPOSBIAIOTH CBOK Maibke IOBHY
OC3ISUIBHICTD B IIbOMY HaNpsMI, HE BUKOPUCTOBYIOTH Y IMOBHIN Mipi Ha/iaH1 iM st
[LOTO IHCTPYMEHTH 1 3aCO0H, MPAKTUYHO HE BIUIUBAIOTH Ha POCIHCHKOIO arpecopa.

SIckpaBUM MPUKIIAJOM T'yMaHITapHOI IHTEPBEHIIT CIIYTy€ BOEHHHM KOH(IIKT
y KocoBo B 1999 pomni. Tomimmusa onepauis HATO mnporu HOrocnagii Oyna
CHpsMOBaHa Ha MPHUIHMHEHHSA €THIYHUX YMCTOK Ta TMEpeciiayBaHHS al0aHCHKOTO
HaceneHHs B KocoBo. BrpyuaHnHsa Oyno BUIpaBAaHO 3 TOYKHM 30py 3aXHCTY IpaB
JIOMWHU, X04a 1 He oTrpuMaino caHkiii Pagm besnmekn OOH, mo BukiInkamo
CYNEpeukr WIOAO JIETITUMHOCTI i€l akmii. ['ymaniTapHa 1HTEpBEHIIiS
MPOJIEMOHCTPYBaJia SIK MO3UTUBHI aCIIEKTH BTPYYaHHS, TaK 1 PU3MUKH, TIOB’sI3aHI 3
MOPYLIEHHSM JIEPKaBHOTO CYBEPEHITETY.

He moxemo He 3ramatu i intepBenuito B JIiBii 2011 poky. Ilicns pimeHHs
Panu besnexku OOH mnpo 3acTocyBaHHSI CHIIW JIJIS 3aXUCTY [UBUIBHOTO HACEICHHS
Bl pempeciii pexumy Myammapa Kagmadi miKHapoaHa Koauiiis 31HCHHIIA
BIMCBKOBY oOIlepallifo. Xod4a 1HTEPBEHIlS JOMOMOrja 3amoOirTH MacOBUM
BOMBCTBaM, BOHA TaKOXX IpHU3Beja J0O JecTadiiizalli B JeprkaBi, 110 BHKIUKAIO
JIOBFOTPUBAJI MOJITUYHI Ta BOEHH]1 HACIIIKH.

He MoxHa OMHHYTHM yBaror i TOro, mo MexXl I'yMaHITapHOI 1HTE€pBEHIIi
BU3HAYAIOTHCSA HE TUIBKH MI)KHAPOJHUM IPABOM, aj€ U MOJITUYHUMU peaisiMu. 3
ofHOTO OOKYy, MIDKHAapOJHE CIIBTOBAPUCTBO Ma€ 3000B’S3aHHS BTPyYaTHCS Y
BUMAJKaX MAaCOBUX TOPYLIEHb MpaB JIOJWHU, a 3 IHIIOTO — CYBEpEHITET
3AJIMIIAETHCS BAKJIMBUM MPUHLIUIIOM MIKHAPOJIHUX BITHOCUH 1 HOTO MOPYIIECHHS
CTBOPIOE JIOCUTH AUCKYCIIHI TIPEIICICHTH.

Takum 4YWMHOM, TyMaHiTapHa IHTEPBEHIS TIOYaCTU € e()EeKTUBHUM
IHCTPYMEHTOM, SIKMM MOKJIWKAHUM CIY>KUTU 3aXUCTy IpaB JIOAUHU, OJHAK BOHA
TaKOX MO>KE TTOPOKYBATH i unMasno mpoosieM. Tinbku e(heKTUBHUN KOJICKTUBHUN
OITip CBITOBOTO CITIBTOBAPWCTBA MAaCOBUM IOPYIIECHHSIM MPAaB JIIOJAUHH, BTUICHUN Y
3ac00ax MHPHOTO XapakTepy, CIYrye pO3yMHOI albT€PHATHBOIO JOCUTh
JUCKYCIAHOT KOHIEMII TyMaHITapHOI I1HTEPBEHIli Ta B pe3yJbTaTi JIKBIAyE
NPUYUHH, KOTP1 MOTJIM O pOOUTH BOEHHE BTOPTHEHHSI HEOOXITHUM.

Cnycox BUKOPHCTAaHUX JKepeJI:

1. T'ymaniTapHa iHTEpBEHLIsl Yy MDKHApPOJIHUX BIHOCHMHAX: IIO0 MU 3HAaEMO Mpo Ie?
https://www.ukrainepravo.com/international _law/public_international _law/gumanitarna-
interventsiya-u-mizhnarodnykh-vidnosynakh-shcho-my-znayemo-pro-tse/.

2. Humanitarian Intervention: Ethical, Legal and Political Dilemmas / Ed. by J.L.
Holzgrefe and Robert O. Keohane. — Cambridge University Press, 2003. — P. 1.

3. Tepacina JI. M. I'mobanmpHa KOHCTPYKLiS MOJITUYHOI CHCTEMHM CBITY B YMOBax
TEOMOJITUYHUX 3PYIIeHb Cy4acHOCTI. Bicnux Hayionanvnozco ynisepcumemy «FOpuouuna
axademis Yxpainu imeni Apocnasa Myopozoy. 2014. Ne 4 (23). C. 140 - 151.

4. Tlipcymxoswuii moxymenT CiToBoro camity 2005 poky / Pesomomnis 60/1 I'enepansaoi
Acambmei OOH Bim 16 Bepecms 2005 poky. URL: https://www.un.org/ru/
documents/decl_conv/declarations/outcome2005 ch4.shtml #t6 (nata 3Bepuenns 28.09.2024).
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KYBAPEB A.,
3100yBay BUIIIOi OCBITH

Hayxosuii kepisHuk:

Ounena MAPYEHKO,

npodecop kadeapu Teopii

Ta iCTOpIi Iep>KaBy Ta Mpana,
KOHCTUTYIIIHHOTO TIpaBa Ta MpaB JIIOIUHA
JIHIIIPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB,

TOKTOp (hiTocoPpChKHUX HAYK, Ipodecop

ICTOPUKO-ITPABOBI ACIIEKTHU 3AXUCTY
ITPAB JIIOAUHU: EBOJIIONIA AEPKABHUX MEXAHI3MIB
I MIPABOBUX IHCTUTYTIB

3axycT mpaB JIOJUHU € OJHUM 13 (yHIAAMEHTAJIbHHX 3aBJaHb Cy4acHOI
IPaBOBOI JIEp>KaBH, IO 3a0e3mneuye CTablIbHICTh 1 CIIPAaBEAJIUBICTh Yy CYCHIIBCTBI.
Opnak uei npouec Mae rauOOKe KOPIHHS, IO cArae y gajeke Munyse. Bin nepmmx
MPaBOBUX KOJEKCIB CTapOJaBHIX LMBUI3ALIA JI0 CYYaCHHX MIXKHAPOJHHUX
CTaHJIapTIB MPAaBO3aXUCHI MEXaHI3MH MPOUIILIN JOBTHM IUIAX €BOJIOLI1. BUBYEHHS
1ICTOPUKO-TIPABOBUX AaCMEKTIB JO3BOJIIE HE JIMIIE MPOCTEKUTH TpaHChHOopMallio
JIEp’)KaBHUX 1HCTUTYTIB, a ¥ 3pO3yMiTH, sIK BiaOyBanocs (OpMyBaHHS Cy4aCHHX
KOHIICMII/ MpaB JIIOAUHHU.

[Touarok icTopii 3axUCTy MpaB JIOJUHU Ha YKPAaiHCHKUX 3E€MJISIX MO>KHA
npoctexuTtu 1ie 3 daciB KuiBchkoi Pyci. OgHuM 13 HallBU3HAYHINIMX MPAaBOBUX
JOKyMeHTIB Toro mepiony € «Pycpka IlpaBma», 1m0 craia mnepmmiMm
CHUCTEMATHU30BaHMM 3BOJOM 3aKOHIB. BoHa perymoBajga He JUIIE MailHOBI
BIIHOCUHU Ta TIMTaHHSA TIOKapaHb, a W BH3Hayajla OCHOBU COIIaJbHOI
CIIPaBEJIMBOCTI Ta 3aXHUCTy ocoOucTocTi. Ilompu OOMEXeHICTh y Cy4acHOMY
pPO3yMIiHHI TpaB IIIOJUHM, 1€ KOJEKC CTaB BaXJIMBUM €TallOM Ha MIISAXY
dbopMyBaHHS MPABOBUX MEXaHI3MIB 3aXHUCTy ocoOucTocTi. OCOOIUBO BaXKIUBUMHU
Oy HOpPMH, IO OOMEXYBaju CBABI/UIS IIOJI0 NEBHUX KaTEropi HACEJICHHS Ta
BCTAHOBJIIOBAJIM BiJIMOBIIAJIbHICTD 3a MOPYIIEHHS COLiabHOrO Nopsaaky [1].

[lepion Benukoro kHs3iBcTBa JIMTOBCHKOTO TO3HAYMBCS —TMOJATBITUM
PO3BUTKOM MPABOBUX MEXaHI3MiB 3aXUCTy ocobucrtocTi. JIuToBchki cratytu (1529,
1566, 1588 pokiB) cTajii BA3HAYHUMHU MPABOBUMH JOKYMEHTaMHU, SIK1 PerysItoBaliv
mpaBa Ta 00OB’SI3KM Pi3HUX BEpCTB HaceneHHsS. CTaTyTH MICTHJIM TPOTPECUBHI
MOJIOKEHHS MIOA0 CYJIOYMHCTBA, MMPABOBOTO 3aXHCTy MaiiHAa Ta OCOOMCTHX IPaB.
BaxxnuBotro pucoro 1ux T0KyMEHTIB OyJia MeBHA J€MOKPATUYHICTh, OCKUIBKU BOHU
BU3HABAJIM MpaBa NUBIXTH Ta OOMEXYyBajdu BIAJHI MOBHOBaXXEHHs KHs34. Lle
CIpHSUIO 3MIIHEHHIO 1/1e1 BEpPXOBEHCTBA IMpaBa Ta 3aKiIalo MIATPYHTS IS
MOJIaJIbIIOT0 PO3BUTKY IPABOBUX 1HCTUTYTIB [2].
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VY yacu Ko3zaipkoi ep:kaBu Ta icHyBaHHsI 3anopo3bkoi Cidi mpaBoBi HOPMH
MaJIi YiTKE COIllalibHEe CIPSMYBaHHS, 1110 TI1IKPECITIOBAJIO PIBHICTh KO3aKIB y MpaBax i
00oB’si3kax. OCHOBOIO MPaBOBOI CHCTEMHU OyJI0 KO3allbKE€ 3BHYAEBE IPABO, SIKE
3aKpIIUTIOBAJIO  MPUHIMIM  COIAILHOI  CHPAaBEUIMBOCTI  Ta  KOJEKTHUBHOI
BianoBigansHOCTI. KoncTuTytis [Mumuna Opruka 1710 poky cTana oHUM 13 TEePIITNX
JOKYMEHTIB KOHCTUTYI[ITHOTO XapakTepy y CBITI, IO MICTWJIA TOJIOXKEHHS PO
pO3TOAUT BJIAAH, TIpaBa 1 cBOOOAM OCOOMCTOCTI. Y HIW 3aKpITUTIOBATIMCS OCHOBU
JIEMOKPAaTUYHOTO YCTPOIO, TIpaBa rpoMaisiH 1 000B’I3KM reThbMaHa nepe HapoaoMm [3].

[lepionq XIX cTONITTS, KOMM YKpaiHChbKI 3eMil mepeOyBaid MiJl BIaJ0I0
Pociiicbkoi Ta ABCTpo-YTOpchbkoi immepidi, OyB HEOJHO3HAYHUM Yy KOHTEKCTI
3aXUCTY IpaB JTOAUHU. B ABCTpo-YropiumHi yKkpaiHili Maau HIUPII MOKIHUBOCTI
JUTSl HAIIOHAJIbHO-KYJIBTYPHOTO PO3BUTKY, TOJII SIK Y POCIChKiM iMmepii MmomiTHKa
pycudikaiii Ta OOMeXKeHHS CBOOOJ 3HAYHO 3BY)KYyBalM IIpaBa HACEJICHHS.
Boanouac ckacyBanHs kpinmanrBa y 1861 pori cTasio BaxJIMBUM KPOKOM JI0
BU3HAHHS MPAB 0COOUCTOCTI, X04a peaibHi COIliaibHI 3MIHU B1I0YBaIKCS MOBUIBHO.

Y XX cromitTi, 3 HAOYTTAM He3alexHocTI Ykpainu B 1991 pori, nporiec
3aXMCTy TpaB JIOAMHUM HAOyB HOBHX MaciiTa0iB. Y He3alexHid YkpaiHi
dbopMyBaHHS TIPABOBUX MEXAHI3MIB 3aXUCTY MpaB JIIOJAUHHU CTAJIO HEHTPAIbHUM
€JIEMEHTOM JIep>kaBHOro OyAiBHULITBA. [lepiil Kpoku Ha IUIAXY 10 I€MOKpaTU3allil
BKitovasio npuiHATTS Konctutyuii Ykpainu 1996 poky, sika 3akpinuia mnpasa 1
CBOOO/IM JIFOJIMHU HAa HABUILIOMY P1BHI Ta CTaja OCHOBOIO JIJIsl PO3BUTKY ITPaBOBOT'O
nopsKy B KpaiHi. KoHcTuTylis rapaHTyBajia mpaBo Ha CBOOOJY, PIBHICTb MEpen
3aKOHOM, [PAaBO Ha MPHUBATHY BJIACHICTb, PABO HA y4acTh y Bl Ta HU3KY 1HILIHUX
byHIaMeHTaIbHUX TIpaB [4].

3 1990-x poKiB BOXXJIMBUMH €TamlaMH PO3BUTKY IPABOBOTO 3aXHCTy MpaB
JIOOMHA B YKpaiHi CTaau TaKoXX IHTErpalliifHi Mpolecu 3 MIKHAPOJHUMU
MpaBO3aXxMCHUMU OpTaHi3allisiMu, 30KpeMa, BCTym Ykpainu 1o Pagu €sponu B 1995
porii Ta patudikaris €Bponeicbkoi KOHBEHIIT 3 TTpaB JtoauHu. L{e cTamo ocHOBOIO
JUISL CTBOPEHHS CHUCTEMH HAI[IOHAJIBHOTO TMPaBOCYANs, sKa BIANOBIAaNa
MDKXHApOJHUM CTaHJapTaM MpaB JIIOJWHU. YKpaiHa 3000B's13anacs J0TPUMYBaTUCS
€BPONEHCHKUX HOPM Ta IHTEPIPETYBATH BHYTPIIIHE 3aKOHOAABCTBO 3 YpaxXyBaHHSIM
MIKHApOJIHUX 3000B's13aHb, [0 CYTTEBO 3MIHMJIO MEXaHI3MU MPABO3AXUCTY.

TakuM YMHOM, €BOJIOLIS ACPKABHUX MEXAaHI3MIB 1 MPABOBUX 1HCTUTYTIB
3aXUCTy TMpaB JIOAWHA Ha YKPATHCBKUX 3EeMJISX JIEMOHCTPYE CKIQTHUN 1
NOCTYIOBUM npouec. Bin panHix npaBoBux kojekciB KuiBcbkoi Pyci 10 cydyacHux
CTaHJApTIB MpaB JIIOJAUHU TPOCTEKYEThCS 4YITKA TEHJICHINS 10 3MIIHCHHS
IHCTUTYTIB NPaBOBOT0O 3axXUCTy Ta (OpMyBaHHS 11€i BepXOBEHCTBa mpasa. i
ICTOpUYHA CTIaIIMHA 3aJIMIIAE€THCSA BAXKJIMBOIO OCHOBOIO IS PO3YMIHHS Cy4acHHUX
BUKJIMKIB y cepi MpaBo3axuCTy Ta MOOYAOBH IEMOKPATUIHOI MPABOBOI JEP>KaBH.

Cnycoxk BUKOPHCTAaHUX JKepeJI:
1. Pycobka IlpaBna — BuAaTHUN MONITUYHUM TOKYMEHT B ictopii Ykpainu. Ocsima.UA.
URL: https://osvita.ua/vnz/reports/history/4662/ (nara 3Beprenns: 29.11.2024).
2. Craryrn Bemmkoro xHsziBcTtBa JluToBchkoro 1529, 1566, 1588. Enexmpouna
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Terana ) KEI'JIIHCBKA,

BUKJIaJa4 Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUILIIH
HapuanbHO-HaAyKOBOTO IHCTUTYTY IpaBa
Ta IHHOBAI[IMHOI OCBITH

JIHITPOBCBHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

B3AEMO/ISI KOHCTUTYIIHHOT O ITIPABA
3 MI’KHAPOJHUM ITPABOM: ITPOBJIEMHA
TA IIEPCIIEKTUBU

Caig miaKpecaInuTH, 10 €BOJIOLIS MI)KHAPOIHUX BIIHOCUH Y Pi3HI ICTOPUYHI
nepiofd O00'€KTUBHO NOPOIKYyBajla HEOOXITHICTh BCTAHOBJICHHS MIXKHAPOJAHHMX
MpaBuJI MOBEAIHKH JJIs BIANOBIAHUX CyO'€KTIB MpaBOBUX BiHOCUH. Lle Bkitouae
YKJIaZaHHs JOrOBOPIB, MPOTOKOIIB, (POPMYBAHHS €TUKETY B pAMKaX MOCOJIBCHKOIO
MpaBa, a TAKO PEryJIFOBaHHS ACTIEKTIB BEJACHHS BIMHU U 3arajibHUX MIKIEPKaBHUX
BIIHOCHH. TOMY B KOHTEKCTI CTpaTEriuHUX I1JIeH Ta 3aBJlaHb CTAHOBJICHHS Y KpaiHu
AK JEep>KaBU BIUIMB 1HCTUTYTY MDKHAPOJHMX TPABOBUX CTaHJAPTIB CTae
aKTyaJIbHUM Y KOHTEKCTI PO3BUTKY BHYTPIIIHBOI KOHCTUTYIIHHOI cepu. CydacHi
KOHCTUTYIIIHHI TPOIECH B YKpaiHl BIA3HAYAIOTHCS CBOEK CKJIQJHICTIO Ta
HEOJIHO3HAYHICTIO, [0 YIOBUIBHIOE IXHIO TMHAMIKY Ta MPOTpec.

Ha nymky Buenux-xoncturyrionamictiB M. I1. Op3ixa Ta A. P. Kpycsa, konm
MIKHAPO/THI MPaBOB1 JOKYMEHTH OTPUMYIOTh BU3HAHHS MIXHAPOJHOIO CILIIBHOTORO,
BOHU TIEPETBOPIOIOTHCSI HA MIDXHAPOIHO-TIPABOBI CTaHAAPTH, SIKI MPUIAMAIOTHCSA Ta
BIIPOBA/KYIOThCS Y HAIIIOHAJIBHUX MPABOBUX CUCTEMAX PI3HUX KpaiH.

O. O. Yy0, y cBoro uepry, BKa3ye, 1110 MIKHAPOJHI CTaHIApTH y cepi npas
JIIOAVHU W TPOMAITHUHA PEJCTABIISAIOTH COOO0 IMPOKOBU3HAHI HOPMU Ta PUHIUIH
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MDKHAPOJHOTO TpaBa, 3aKpilUIeHI B MDKHApOJHUX TIPAaBOBUX JIOKYMEHTaX.
3abe3neueHHs X CTaHIApTIB € BUMOTOIO /7151 Oy 1b-SKO1 ITUBLII30BAHOI Iep>KaBH, sSKa
€ YWICHOM CBITOBOI CIUILHOTH. L{e 0XoruTioe yHIBepcaibHi Ta perioHaIbHI MIXKHAPOTHI
yroa, JOKYMEHTH Oe3 yroj, pIlIeHHS MDKHApOAHHMX CYJIIB, 30KpeMa pIIIeHHS
€BpoNeENcHKOro cyy 3 Mpas JOAUHM [2, ¢. 22].

3a cnoBamu €. O. JIbBOBOI, BKIIIOUEHHS KOHCTUTYILIHHUX TOJ0XKEHB A0 chepu
MIXHAPOJHOTO TpaBa CIIOHYKAJIO MPAaBOBY CHUCTEMY IEpPEHTH Ha 30BCIM HOBHUM
(rmobanbHUN) €Talm CBOTO PO3BUTKY. Y KOHTEKCTI TioOamizamii 3HadyIIHM
KOMIIOHEHTOM CYYaCHOTO KOHCTUTYLIOHAII3MY € HasBHICTh CHEHUpIYHUX
OpoleCyaJbHUX Ta IHCTUTYIIOHAJIBHUX MEXaHI3MIB 3aXHCTy KOHCTHTYIII,
3MIACHEHHS ii MepeBaru HajJ IHIIMMH HOPMATHBHUMH akTaMu 1 3a0e3meueHHs
peanizaiiii 1eMOKpaTUYHUX MPUHIUIIB [3].

OcHoOBHA 1es KOHCTHUTYI[IOHATI3allli MI>KHAPOJHOTO TpaBa Ta 3MII[HEHHS
pPO3MOPOILIEHOT MIKHAPOAHOI TMPAaBOBOI CHUCTEMHU TMOJSITae y BIPOBAIKEHHI
KOHIICMINi 3arajJlbHUX IIIHHOCTEH CBITOBOTO CIIIBTOBapHCTBa, sKa 00 €aHYE
OPUHIIMI YHIBEpCaNi3My, Ba)XJIMBUK Mg (HOpMYyBaHHS MIXKHAPOJIHOI MPAaBOBOI
CUCTEMHU, Ta 17ICI0 IUTIOpaIi3My MIPABOBUX CUCTEM, SIK1 ICHYIOTh cborojiHi. [Tutanns
Ipo Te, SIKI I[IHHOCTI Ta IHTEPECH CHUIbHI JJIsi MIXHAPOJHOTO CIIBTOBAPUCTBA
(myOniyHMI 1HTEpeC SK 1HTEpec BCl€l MIO0ANbHOI CHUIBHOTH, a HE OKPEMOI
JIEPKABH ), @ TAKOXK JIPKEpENa UX HIHHOCTEN — €eTHYHI HOPMHU YH, MOKJIMBO, IPABOBI
HOPMHU 3 YypaxyBaHHSIM TMPHUHIMITY BEPXOBEHCTBa IMpaBa (TOOTO MO3UTHBHE
MDKHApOJHE TIpaBo), MPEJCTABIAIOTH CcO00K ckiaaHe mnuTaHHs. [lpu upomy
MPOTIOHYETHCSI PO3MJISIAATH K 3arajibHi IIHHOCTI, I[IHHOCTI ocoOuctocTi (1 B
NOJAJILLIOMY — MpaBa JIOJIMHU) 1 TPOMAJICHKI 1HTEepecH [4].

[Ipotiec BIpoBaPKEHHS KOHCTUTYLIMHUX MPUHIUIIB Y MIDXKHAPOIHE TIPABO €
HEYXUJILHOIO PEATBHICTIO CYy4acHOTO CBiTy. OJJHOYACHO ICHY€ YMMAaJO YWHHUKIB,
10 TaJIbBMYIOTh 1€l MpoIlec, 30KpeMa 3aXUCT CYBEPEHITETY OKPEMHMHM KpaiHaMmHu,
PI3HOMaHITHICTh TPABOBUX CHCTEM, HEOOXIJIHICTh 30epexkeHHs 0COoOJIUBOCTEN
HaI[lOHAJBHUX MPABOBUX CHUCTEM, & TAKOXK OOMEKeHa JIEMOKpaTUYHA JIETITUMHICTh
y HOPMOTBOPYOCTI HAa MIXHApogHOMY piBHI. [loTeHIian KOHCTUTYIIOHATI3AIT
MDKHApOJIHOTO TIpaBa Iiie He BUYepriano. HopMu KOHCTUTYIIHOTO XapakTepy He
JUIIEe TPOHUKAIOTh Yy Bke chopmoBaHi chepu MIKHAPOJHOIO mpaBa (Takl SK
MIKHApO/IHI JOTOBOPH, 30BHILIHI 3HOCMHHU, MIXKHAPOIH1 OpraHi3alii, F'yMaHiTapHe
npaso), ajne 1 (GOPMYIOTh €IMHY CUCTEMY, SIKa MOE CTaTU CaMOCTIHOIO raigy33i0
MiDKHapoHOoTO npaBa. Kondaikt Mixk Pociero Ta Ykpainoro migkpeciuB BaKIUBICTh
ydacTi YKpaiHd B KOHCTUTYLIWHO-TIPABOBOMY CITIBPOOITHULITBI isi 00'€THAHHS
MDKHApOJIHUX 3YCUJIb Y MPOTUCTOSIHHI arpecii, Tepopu3My Ta T'€HOLMAY MPOTH
yKpaiHcbkoro Hapopmy. Ll B3aemomist 0a3yeThCcsi Ha MPUHIIMIAX 3aXUCTY TpaB
JIFOJTMHY, BIJIMOBH BiJ] BUKOPUCTAHHS YW 3arPO3U CUJTU, TEPUTOPIATHHOI IITICHOCTI
JIepKaB, JIEMOKpATii Ta TPAHCHAPEHTHOCTI, a iX JHOTPUMaHHS Ma€ KOHCTHUTYIIIHHE
3HAUEHHA Y MIXKHApOIHOMY TpaBi [5].

VY 3B's3Ky 31 3MiHaMu, M0 BUHHMKAIOTh BHACIHIIOK TJI0Oami3allii, BUHUKAE
noTpeba 3amMiHUTH (PparMEeHTOBAaHUMN MOPSIIOK, 10 0A3yEThCS Ha PETiOHAIBHHUX,
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MOJITUYHUX, EKOHOMIYHMX, HaIllOHAJIbHUX a00 KYJIbTYPHUX BIIMIHHOCTSX,
r100aTbHUM — TIPABOMOPSIKOM, IO TapaHTYETbCS  KOHCTUTYIIIOHATI3AIlIEI0
MiKHapomHoTro TmpaBa. lLleii mpomec Oa3yeTbcs Ha HOpMax Ta MPHUHIIMIIAX
KOHCTHUTYIIIMHOTO MpaBa PI3HUX KpaiH Ta HOPMATHUBHIA CHUCTEMI MIKHApOIHOTO
npaBa. TepopucTUyHI aKTH Ta FE€HOLM, CIIpoBOKOBaH1 Pociero B Ykpaini mija yac
BOEHHHMX [IId, HAJAlOTh HOBOTO 3MICTYy TIJIO0QJIbHOMY KOHCTHUTYIIOHANI3MYy U
BUMAaraloTh HWOTO IMOJAJBIIOr0 PO3BUTKY HAa OCHOBI MPHUHIMIIB 3aXHUCTy IpaB
JIOJMHY, HEBUKOPUCTAHHS YU 3arpo3H CHJIM, TEPUTOPIaIbHOI UTICHOCTI JIEpKaB,
HEBTPYYaHHs y CyBEpEHITET, AeMOKpaTii Ta mpo3opocTi. Lli npuHIunmm Matots O0yTu
3axXUIICHI Jep>KaBaMu JJIsl CHUTBHOTO BUPIMICHHS TTI00aTbHUX MTPOOIIEM.
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4. Tlmpora I. C., bemoB JI. M., lepbak B. 1. Koncruryuiline mpaBo y cucremi
MmibxHapoanoro mpasa. URL: http://visnyk-pravo.uzhnu.edu.ua/article/view/276913/271700 (nara
3BepHeHHs: 07.11.2024).

BikTopin KY3IHA,
3100yBay BUIIIOi OCBITH

Hayxosuii kepienux:

Mapuna BOMTIOK,

BUKJIaJ1ay Kadenpu

TeOopii Ta iICTOPii AepKaBU Ta MpaBa,
KOHCTUTYLIITHOTO IIpaBa Ta MpaB JIIOIUHU
JIHITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIILIHIX CIIpaB

MEXAHI3MU NPUTATHEHHS 10 BIAHOBIIAJIBHOCTI
POCINCBKY ®EAEPAIIIO 3A IOPYHIEHHSA HOPM
MIZKHAPOIHOI'O I'YMAHITAPHOI'O ITPABA

MixHapogHe TyMaHiTapHe WIpaBO CIIOHYKa€ Jep>KaBU 0 BIAMOBIIHOI
noBeAiHkd. OAHAK OCKIIBKA YMHHI HOPMHU MIDKHAPOAHOTO T'YMaHITapHOIO IpaBa
YacTKOBO 3acTapiid, BOHM HE 3a0e3MeuyloTh MOBHOI[IHHOTO pEeryJtOBaHHS
Cy4acHHUX 30poiHuX KOH(IIKTIB. YUepes e moctae mpodiemMa NpUTATHEHHS! BUHHUX
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JI0 MIDKHapOJHOI KPHUMIHAIBHOI BIJIMOBIAAIBHOCTI 32 BOEHHI 3JI0YMHHU. BaxinBo
3a3HAYUTH, 110 TO3UILIS JEp’KaB, Kl HE JOTPUMYIOTHCSA MIKHAPOJHUX HOPM,
3aJIMIIAETHCS HEBU3HAYEHOIO. Y 3B’SI3KYy 3 MM BHHHUKAE HEOOXITHICTh y PO3POOII
HOBUX HOPM MDKHAPOJIHOTO T'yMaHITapHOrO MpaBa, fKi, 3AIMIIAI0YNCh Y paMKax
OPUHIMIIB MIXXHAPOJHOTO IMpaBa, MOTJIM O €PEeKTUBHO BIUIMBATU Ha JEp)KaBy-
MOPYLIHUITIO T Yac 30pOHHOT0 KOHDIIKTY.

Oco0nuBOCTI MPHUTATHEHHS 10 OPUIMYHOI BIAMOBIAAIBHOCTI 32 MAacoBi
MOPYILICHHS MPaB JIIOIUHU Ta BOEHHI 3JI0YMHH CTAJI 00’ €KTOM YUCICHHHUX JOCIIIKEHb.
[Ticnst moBHOMacmTabHOTO BTOprHeHHS PD B YKpainy B motomy 2022 poky ropuct O.
CeHac omHUM 13 TEpIIMX 3aKJIMKaB MPUTATHYTH POCIHCHKE KEPIBHHUIITBO 0
BIIMTOBIIATEHOCTI 32 3JI0YHH arpecii. Y moJaibIioMy BiH HEOJJHOPAa30BO OOTPYHTOBYBAB
noTpe0y CTBOPEHHSI OKPEMOIO MIKHAPOIAHOIO Cydy JUI PO3IVIALY LBOIO 3JI0YUHY.
[TutanHs FOpUAUYHOT BIIMOBIIAILHOCTI KepiBHUITBA PD 3a mopyIiiieHHs npaB JIF0JUHA
Ta CKOEHHS MDKHAPOJTHHMX 3JI0YMHIB BUKJIMKAJIO aKTUBHI JUCKYCIi. 30KpemMa, rpyma
Public International Law and Policy Group miiroTyBaJia 3akOHOIPOEKT I110/10 CTBOPEHHS
Burmoro cyny Ykpainu 3 BOEHHUX 37104MHIB [1].

JKeHeBCcbK1 KOHBEHIIIi 371€01IbIIIOT0 CIPSMOBaHI Ha PETYJIIOBAaHHS CTaTyCy
koMOaTtanTiB. OnHak mupokomaciTabua arpeciss P® B Vkpaini cnpuunHmia
BUKIJIMKH, TTOB’S13aHI 3 MACOBUMHU KEPTBAMHU CEepel IIUBIILHOTO HACEJICHHS: 3HAYHA
KUTBKICTh TPOMAJSH YKpaiHU 3a3Haja XOPCTOKUX TOPTYp Ta 3HYIIAHb 3 OOKYy
pociiicbkoi apMii Ha OKymoBaHuUX TepuTopiax. [locTpaxknani Biguynu Ha coOi
(b1314HI, MOpaJIbHI Ta MaTeplaibH1 HACIIIKY BiiiHU. JKepTBH 30pOitHOr0 KOH(IIKTY
nepeOyBaroTh MMiJl 3aXUCTOM MIXHAPOJHOrO T'yMaHITapHOTrO MpaBa Ta MarOTh OyTH
JIOJIATKOBO 3aXMILEHI B paMKax JEp:KaBHOI MOJITUKU YKpaiHH, CIPSIMOBAHOI Ha
HIATPUMKY TIOCTpaXAIUX. TOMy TMEpIIOYEpProBUM 3aBIAHHSM € 3a0e3MedeHHs
CIIPaBEIJIMBOCTI Ta MPUTATHEHHS JI0 BIAMOBIIAJIBHOCTI POCIHCHKUX BINCHKOBHX 1
KEpIBHUIITBA 32 BOEHHI 3JI0OYMHH, BUMHEHI Ha TepUTOPii YKpainu [2].

MacoBi nopyiieHHs npas MUBIILHUX 010 Ha OKYIIOBAHUX TEPUTOPIAX 200 Mij
yac 00MOBHUX il BKa3yIOTh Ha HENOMIKKA B MIXKHAPOIHO-TIPABOBOMY PETYJIIOBAaHHI
ixHporo crarycy. 3okpema, IV JKeHeBcbka KOHBEHIlIS mepeadadae 3axXucT s
MOPAaHEHUX, XBOPUX, JIITHIX JIFOJIEH, AiTel 10 15 pokiB, BariTHUX >KIHOK Ta MaTepiB
3 IITBMU JI0 CEMHU POKIB SIK KaT€ropiil HMBUILHOIO HACEJICHHS, IKUM T'apaHTyEThCs
3aXMUCT BiJl HAcHiKiB BiHM (cTarTsa 14), a TaKoXX OCOOJIMBHM 3aXHCT sl 0Ci0 3
1HBaJIIIHICTIO, 3aru0JMX Ta mopaHeHux (ctarts 16) [3].

Oco6muBO ¢ BIA3HAYUTH poOJib MIKHApPOAHOTO KPHUMIHAIBHOTO CyIy B
pO3CIiTyBaHHI MDKHAPOJIHUX 3JI0YMHIB, CKOEHHUX OKPEMHUMH OCOOaMH, TaKuX SIK
TeHOIIU]], BOEHH1 3JI0UYMHH, 3JI0YMHU TIPOTH JIFOASIHOCTI Ta 3JI0YMH arpecii. YkpaiHa,
Bu3HaBIM ropucaukiito MKC 3 2014 poky, nepeaina JoKa3u BANHEHHS POCIMCHKUMUA
MIPEICTABHUKAMU BOEHHUX 3JIOUMHIB Ta 3JI0UYMHIB TPOTH JIFOASHOCTI HAa YKPATHCBHKIN
teputopii. 3 motoro 2022 poky mpokypop MKC HampaBuB NpenCTaBHUKIB IS
po3crimyBaHHs (DaKTIB BOEHHUX 3JI0YMHIB, CKOEHUX POCIHCHKUMH BINCHKOBUMH B
VYxpaini. 3a migcyMkamu posciimyBaHas nmpokyparypa MKC Bunana opep Ha apernir
3a OOBHHYBAYCHHSIM Y T€HOLU/I1 YKpaiHChKUX Aiteit [4].
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st mputsirnenHs Pociiicbkoi ®ezepaliii A0 BIANOBIIAIBLHOCTI 32 TOPYIIICHHS
HOPM MIDKHApPOJIHOTO TYMaHITapHOTO TpaBa HEOOXiTHE BUKOPHCTAHHS KOMILUIEKCHUX
IIPABOBUX MeXaHI3MIB. /[0 HUX HajiexkaTh MIKHApOJIHI CYJOBI 1HCTUTYIIIi, 30KpeMa
Mixuapoauuii kpuminaibaui ¢y (MKC), sikuii Mae IOpUCIMKIIIO PO3TIISAATH BOEHHI
37I0YMHH, 3JI0YMHU TIPOTH JIFOJSTHOCTI, TeHOLU Ta arpecito. OKpiM LbOTO, BayKIMBUM
€ 3TyYeHHS pPeriOHaIbHUX 1 HAIIOHAJIBHUX CYJOBUX OPraHiB, 0 MOXKYTb pO3IIIAIaTH
BIAMOBIIHI CHOpaBH y MeXax YHIBepcalibHOI rfopucaukuii. [lputsrneHHs mo
BIIMOBIIAIBHOCT] TAKOXK MOTpeOye epeKTUBHOTO 300py Ta JOKYMEHTYBAaHHSI TOKA3iB,
10 CBIIYATh MPO 3JI0YMHH, BUMHEH] Ha TepuTOopii YKpainu. BaxxinBoro 3anuimaeTbes
MDKHApOJIHA TIATPUMKA, IO CHPHUSE TOCUICHHIO MPABOBUX 1 CAHKIIWHUX 3aXOJliB
MIPOTHU JIEP>KaBU-TIOPYIITHUKA.

CnHCcOK BUKOPUCTAHMX JIKepe:

1. Tomnoneschkuit P. FOpuauuna BiANOBIJANBHICT 32 MOPYLIECHHS JIOJCHKUAX MpPaB 1
BOEHHI 3104MHM mig 4ac arpecii Pociiicekoi ®exnepariii mpotu YkpaiHu: TepeayMOBH Ta
nepcrektusu. Law of Ukraine/Pravo Ukraini. 2023. Ne. 6. (nara 3sepuenns: 30.10.2024).

2. Iapenko O. M., Tuuna b. M., ®equyk T. 1O. IlopymieHHS HOPM MIKHAPOIHOTO
TYMaHITapHOTO TpaBa B YMOBaX pOCIHCHKOI 30poiHOI arpecii. AxanimuyHo-nopieusaibHe
npasosnascmeo. 2023. Ne. 4. C. 607-611. (nata 3Bepuenns: 30.10.2024).

3. OnbxoBuk JI. A. JKeHeBCbKe MPaABO SIK IHCTPYMEHT 3aXHCTy KOHCTHTYIIIMHOTO TpaBa
JIOAMHM Tig  4ac BidHH. Monoout euenun. 2023. URL: https://molodyivchenyi.ua/
omp/index.php/conference/catalog/download/62/978/2044-1 (nara 3Bepuenns: 30.10.2024).

4. T'pymko M. B. CniBnparst Mi>kHapogHOTO KPUMIHAIBHOTO CyLy Ta YKpPaiHu y 3B’ SI3KY
3 MDKHApOJHHM 30pOoiHMM KOHGKTOM. Axademiuni eizii. 2023. Ne. 23. (mata 3BepHCHHS:
30.10.2024).

Timyp KYKAPIH,
3100yBay BUIIOI OCBITH

Haykosuti kepigHuk:

IOunis OJIIAHUK,

BUKJIas1a4 Kadenpu
aJMIHICTPATUBHOTO MpaBa 1 MPOIECy
JIHITTPOBCHKOTO JAEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

3ABE3NIEYEHHS ITPAB I'POMA/JISTH
Y TISIJIBHOCTI HAIIIOHAJIBHOI OJIIIT YKPATHA
B YMOBAX BOEHHOI'O CTAHY

VY 3B’s3Ky 13 BBEJIEHHSIM B YKpaiHi MPaBOBOIO PEXUMY BOEHHOTO CTaHy 24
mororo 2022 poky Ta akTUBHMMH OOHOBUMHU MJiIMA Ha TEPHUTOpPii KpaiHu,
(YHKIIIOHYBaHHS JepKaBHUX 1HCTUTYLIH, 30kpema HamionanbHO1 mominii, 3a3Hao
cyrTeBuX 3MiH. HamioHanbHa momimis YKpaiHM BHKOHYE KIIOYOBY pOJIb Y
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3a0e3MNedeHHI IpaB 1 cBOOO/ JIIOJAUHM Ta TpoMajsiHuHA. B yMOBaxX BOEHHOTO CTaHy
I JTISUIbHICT, HaOyBa€e OCOOJMBOIO 3HAYEHHS, AK€ 3aXHCT IpaB IPOMasSH BiJl
MPOTUIIPABHUX TOCSTaHb, HE3BAXKAIOUM HA 30pOMHUN KOH(IIKT, 3aJIUIIAETHCS
MPIOPUTETOM MPABOOXOPOHHUX OPTaHIB.

3aKOHOJIABCTBO YKpaiHM BH3HAUYA€, M0 OJHUM 13 TOJOBHHMX MPUHIIMIIIB
TISTTLHOCTI TOJIIIT € JOTpUMaHHS TpaB 1 CBOOOM JIOMWHU, SKI TapaHTOBaHI
Koncturymiero, 3akoHamMu YKpaiHH, a TakK0oX MIDKHApOJHUMHU JOTOBOPAMH,
patudikoBanumu BepxoBuoio Pamoro VYkpainu (ct. 7 3akony VYkpainu «IIpo
HarmionanpHy momimito»). B yMoBax BOEHHOTO CTaHy OIS aganTye€ CBOIO
TISTBHICTD 10 HOBUX BHKIIHKIB, 30KpeMa Hamae pornomory 30poiHuM Cuiam
Ykpainu, 3a0e3neuye 6e3neKky TpoMaisiH Ta MATPUMYE TPOMAJICHKUI MOPSIOK, IO
€ KJIFOYOBHUM JIJISI 3aXUCTY MpaB 1 cBOOO YKpaiHIIIB Yy el ckiagHuit nepiof [3].

Boennmii cran nepegdayae neBHi 0OMEKEHHS MpaB Ta cBOOO IpOMa/isiH, 1110
BpPaxoOBaHO Yy 3MiHAaX JI0 MPaBOBOi OCHOBU JisiibHOCTI HarionanbHoi nodmiiii. bymo
BHECEHO 3HAYHI JIONOBHEHHS /10 3aKOHOAABCTBA, 30KpeMa J10 cT. 23 3akoHy YKpaiHu
«IIpo HarmioHaibHy TOJIMIIO», M0 CYTTEBO PO3UIUPUIO TMOBHOBAKECHHS
nonineicbkux. Ctarts 8§ 1poro 3akoHy Oyiia I0MOBHEHA YACTUHOIO, SIKa BU3HAYAE,
IO MiJi YaC BOEHHOTO CTaHy MO i€ BIAMOBIIHO A0 crenu(iku CUTyallii 3
ypaxyBaHHsIM OOMEKeHb, BcTaHOBJIeHUX KoHcTuTyiieto YkpaiHu Ta 3akoHOM
VYkpainu «IIpo npaBoBHil peXKUM BOEHHOTO CTaHy». Lle 3yMOBI€eHO HEOOX1IHICTIO
IPUCTOCYBAaHHS MOJILIL 10 HOBUX YMOB Ta BUKOHAHHS BaXJIMBUX 3aBllaHb y cepi
HalloHanbHOi Oe3neku. Jlogana cr. 90-1 3akony Ykpainu «lIpo Harionaneny
MOJIILIIF0» THMYACOBO MPUMHUHSIE TPOMAJCHKUNA KOHTPOJIb 32 TISUTbHICTIO MOJILIT B
yMOBax BOeEHHOTO cTaHy. Lle oOMexye Taki BUAM IPOMAJCHKOIO HATJsAy, SIK plUHl
3BITH, PE3O0JIIOIT HEMOBIPW KEpIBHUKAM IMOJIIi, 3yCTpiul 3 NpelCTaBHHUKAMU
MICIICBOTO CaMOBpPSlyBaHHS Ta TPOMAJCBKUMH aKTHBICTaMH. BiacyTHICTB
IPOMAJICLKOTO KOHTPOJIFO MO’KE€ HETaTMBHO BIUIMHYTH Ha TMpaBa Ta IHTEPECU
TPOMAJISH 1 3aralibHy €(heKTUBHICTh POOOTH MO, a/IKe TOBIpa TPOMAJCHKOCTI €
BaXJIUBUM KPUTEPIEM OIIHKHU JisTLHOCTI MPAaBOOXOPOHHUX opraHiB [2, €. 35].

VY 3B’s13Ky 3 BOEHHUM CcTaHOM po3/ii 5 3akony Ykpainu «[Ipo Harionansay
MOJIIIIIFO», IO CTOCYETHCS MPEBEHTUBHHUX 3aXOJiB, TaKoX Oyino 3miHeHo. Temep
MOJIILIIST MA€ PO3LIUPEH] MOBHOBaKEHHs. Cepen HUX:

— TepeBIpKa JOKYMEHTIB — MOJIILIs MOXKe (DIKCYBaTH J1aHi IOKYMEHTIB 0OCI0,
SIK1 MalOTh 30BHIIIHI O3HAKH, CX0’KI HA O3HAKH OClO, III0 CAaMOBUILHO 3aJIMIIHIN
MicCLS yTpUMaHHS BiicbkoBomnojoHeHuX (1. 1 4. 1 cT. 32 3akony);

— 3yIUHKAa TPAHCTOPTHUX 3ac00iB — MOJMIIS OTpUMalia MPaBO 3YMUHSITH
TPaHCIIOPTHI 3aCO0H, SIKITIO € MiACTaBU BBAYKATH, 1110 BOJIIM a00 macaxxup € 0co0oro,
sIKa HE3aKOHHO IMOKUHYJIA MiCIle [T yTPUMaHHS BiliChKOBOMOJIOHEH!X [1, C. 8].

He3Baxatoun Ha po3MIMpPEH] MOBHOBAKEHHS, MISUTHHICTH TMOJIIIT MOBUHHA
3QJIMIIATUCS TIKOHTPOJILHOK 3aKOHOJABCTBY, sIKe 3a0e3meuye npasa 1 cBOOOIU
rpomaasH. OOMEXEHHS TPOMAaJChKOTO KOHTPOJIO 1 PO3IIMPEHHS MPUMYCOBHX
3aXO/IB  BHUKJMKAaIOTh CTypOOBaHICTb Ce€pell IMPABO3aXHUCHUKIB, OCKUIbKU
YCKJIQJIHIOIOTh peaizallito mpaB rpOMaJIsiH 1 MOXKJIMBICTh MOHITOPUHTY 3aKOHHOCTI
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i mosminedcbkux. [lig yac BOEHHOro CTaHy BaXXJIMBO 30epertd OallaHC MiX
e(EKTUBHICTIO MPABOOXOPOHHOI JISUTBHOCTI Ta 3aXMCTOM IPaB TPOMAJISH, IO €
OJIHI€IO 3 TOJIOBHMX YMOB J€MOKPATHYHOI'O PO3BHUTKY Aepkasu [4, C. 68].

TakuM YMHOM, BaXKJTMBUM HaIpsiMoM poOoTr HarioHanpHOT mosiIii B yMoBax
BOEHHOTO 4acy € HE€ JIMIIe MiATPUMaHHS MPABOIMOPSIKY, ajle ¥ HamlpaltoBaHHS
e(eKTUBHUX 3aXOiB /I 3aXUCTy MpaB JroauHU. CUCTEMHA Ta IIJIECIpsIMOBaHA
TiSTBHICTD TIOMIMIT, sIKa 0a3yeThCSl HA MPHUHIMIAX JOTPUMAHHS MPaB TPOMAJISH, €
HEOOX1THOI0 YMOBOIO BIIPOBA/KEHHSI €BPONEHCHKUX Ta MIKHAPOIHUX CTAHIAPTIB.
VY 3B’A3Ky 3 MM BaXXJIMBO, 00 il MOMIMil Oyau mpO30pUMH, 3pO3YMUTUMHU IS
HACEJICHHS Ta BUKOHYBAJIKMCSA BUKJIIOYHO HA MiJCTaBl 3aKoHy. JluIie 3a Takux yMOB
MOJIIIA 3MOXKE 3aciyXHUTH Ha JOBIpYy CYCHUIBCTBA 1 CTaTh €QPEKTUBHUM
IHCTPYMEHTOM Y 3a0e3IeueHH1 IpaB 1 CBOOO TpoMajIsiH B YKpaiHi.

Cnncok BUKOPHCTAHMX JIZKepet:

1. Tycapo C. M. Cammanoa O. 0., Komsiok A. T. AxryanpHi npobiemu
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MoHorpadis. Xapkis : Pakr, 2022. 452 c.

2. Maiiopos B. B. Illnsixu BIOCKOHAJECHHS aJMiHICTPaTUBHO-IIPABOBOTO PETYJIOBAHHS

B3a€eMOJIT MOMIIIT 3 HAcCeNIEHHAM Ha 3acajax naptaepcTna. /lpaso i cycninocmeo. 2020. No 2, 4. 2.
C. 185-190.

3. Tlpo Hamionaneny modminito : 3akon Ykpainu Big 02.07.2015 Ne 580-VIII. baza nanux
«3akoHoaBcTBO YKpainm» / Bepxosuna Pama VYkpainu. URL: https://zakon.rada.gov.ua/laws
/show/580-19.

4. Yanmera A. O. AIMiHICTpaTHBHO-TIPABOBI 3acaayl MisUIBHOCTI MATPYJIBHOI MOMIIIT i3
3a0e3neueHHs] Oe3MeKH JOpPOKHBOIO pyxXy B VYKpaiHi: aucepramis. XapkiB, XapKiBCbKHH
HalllOHAJIbHUH YHIBEPCUTET BHYTpILIHIX crpas, 2023. C. 79.

Karepuna KYYEPEHKO,
3100yBay BUIIIOi OCBITH

Hayxoesuii kepienux:

Mapuna BOMTIOK,

BUKJIaJ1ay Kadenpu Teopii

Ta icTOpIi Iep>kaBu, MpaBa
KOHCTUTYLIIHOTO MpaBa Ta MpaB JIIOJAUHU
JIHIITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIILIHIX CIIpaB

MI)KHAPOJHO-ITIPABOBI MEXAHI3MM 3AXUCTY
MPAB JIIOJVUHU NI YAC BITHU

CrporomHi, B ymMoBaxXx IOBHOMAacIITaOHOI arpecii pociiicbkoi Qemeparrii,
MUTAaHHA TpaB 1 CBOOOA JIOJWHU HaOyId OCOOJMBOI TOCTPOTH Ta CTalld
IEHTPAIIBHUM €JIEMEHTOM OOpOTHOM 3a CIPaBEJIUBICThH Ta T1THE KUTTS KOKHOTO
YKpaiHus.
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IToBHOMacmTabHa BifiHAa TIPOTH VYKpaiHU IIJKpECIHIa HEeOoOX1IHICTh
MDKHApOJHO1 criBmparli ajis 3abe3neueHHs Oe3neku. Sk maep:kaBa, 10 BIJACTOIOE
JIEMOKpaTUYHI LIHHOCTI, YKpaiHa aKTUBHO MPAIIOE HAJl 3aXUCTOM IpaB JIIOAUHH 1
3aJly4E€HHSIM MIKHAPOHOI CIIUIBHOTHU J0 BUPIIIEHHS [[OTO MUTAHHS.

Jlo 3a0e3mnedeHHss Ta 3aXHCTYy OCHOBHUX IMpaB JIOAUMHU 3aIy4ar0ThCs
PI3HOMAaHITHI MDKHApOJAHO-TIPAaBOBI 1HCTpyMEHTH. Lle MOXXyTh OyTH SK IOPUAUYHO
00OB'S3KOBI JIOKYMEHTH, TaKi SIK KOHBEHI[l Ta MMAKTH, SKi BCTAHOBIIOIOTH YITKI
mpaBujia MOBEAIHKHA Ta BU3HAYAIOTh MpaBa Ta 00O0B'SI3KHU JIepKaB, TaK 1 TOKYMEHTH
PEKOMEHIAIITHOTO XapaKTepy, HAPUKIIA, IeKIapallii Ta 3asBH, ki GopMyIIIOI0Th
3arajibHi MIPUHIIUIY Ta [IHHOCTI.

MixHapoaHI OpraHM MO CHOCTEPEKEHHIO, KOHTPOJIIO 3a JOTPUMAaHHSIM
OCHOBHMX IIpaB JIOAUHU (KOMICIi, KOMITETH) Ta MO 3aXHCTy WX MpaB (Cyaw,
TpUOYHAIH).

MiKHapOIHI OpraHu, 10 3aXUIIAIOTh MpaBa JIIOJIUHU, MOXHA MOAUIMTHA Ha
TPU OCHOBHI TpPYNU: KOHCYJIbTATHBHI, KOHTPOJbHI Ta  HOPUCAMUKININHI.
KoHcynbratuBH1 opranu opMyIIrOI0Th 3arajibHi peKOMEH 1allii, KOHTPOJIbHI OpraHu
3MIIACHIOIOTh MOHITOPUHT JIOTPUMAaHHS TpaB JIOJUHU Ta HAJAIOTh KOHKPETHI
pEeKOMeH/Iallli, a FOPUCAMKIIIIHI OPTaHUd IPUHMAIOTh 00OB'I3KOB1 PIIICHHS.

Cucrema 3axycTy MpaB JOJUHU 332 OCTaHHI JECATUIITTS MEpEeTBOpUIacs Ha
CKJIaJIHy MEpEXKy OpraHiB Ta MeEXaHi3MiB. Bijg mpuilHATTS 3arajibHOi Jexiaparlii
npaB moauHu y 1948 poui OOH po3poOuina yucieHHi MIKHAPOJIHI I0TOBOPHU Ta
CTBOpPUJIA PI3HOMAaHITHI OPraHy JJI1 MOHITOPUHTY Ta 3aXHCTY MPaB JIFOJUHU B yCIX
ixnix acnekrtax (Pama besnexku OOH, Exonomiuna i comiansHa paga OOH (mia
KepiBHUITBOM ['eHepanbHOi AcamOiei KOOpAMHYE E€KOHOMIYHY Ta COLIAJIbHY
nismepHicTh OOH 1 dyHkuionyroua npu Hiit Komicis 31 cTaHOBHUIA KIHOK 1
[TocTtitnuit dopym OOH 3 nmutanbs kopiHHUX HapoAiB; Mixxuapoauuii Cyn OOH;
Cexperapiatr OOH).

Ha nonmatox 10 3aranbHOCBITOBOI CHCTEMHU 3aXUCTy IMPaB JIOAUHU 3HAYHY
pOJIb BIJIIFPAIOTh perioHaNbHI MexaHi3Mu. Taki opranizamii, sk Paga €Bporu Ta
MixkamepuKkaHChKa KOMICIs 3 TIPaB JIIOJJMHU aKTUBHO MPAIIOIOTh HAJ[ 3aXHUCTOM IIpaB
JIFOJTMHU Ha PET10HATBLHOMY PiBHI.

MixkamMepuKaHChKa CHCTEMa 3aXUCTy MpaB JIOJWHM, M0 (YHKIIOHYE B
pamkax Opranizaiii aMepUKaHCHKUX JI€p’KaB, CKIAA€TbCA 3 JIBOX OCHOBHHX
opraHiB: MixkaMeprUKaHCbKOT KOMICIi 3 MpaB JIIOAUHU Ta MiKaMepUKaHCHKOTO Cy1y
3 nipaB goauHu. Cyna po3risaae iHAUBIAyalbHI CKapTu Ta BUHOCUTH PIIICHHS, SIK1
X04a ¥ He MarOTh NPSIMOI FOPUAUYHOI CUJIA, MAIOTh 3HAYHUN MOPAJIbHUN aBTOPUTET
1 BIUTUBAIOTh Ha TIOBEIHKY JIEPKaB.

KitouoBUM €71eMEHTOM €BPOTEUCHKOT CUCTEMHU 3aXUCTy TPaB JIIOJAWHHU €
€BpoIechKUil cy/ 3 MpaB JOAUHU. 3 MOMEHTY BCTyny YKpainu 1o Panu €Bponu
B 1995 pomi Ham rpoMajsiHAd OTPUMATU MOXJIMBICTH 3BEpTATHCS 31 CKapramu
6e3mocepeIHbo 110 11poro cyay. Choromni €Bpornelicbkuii cyn B CtpacOyp3i 3aitmae
OJIHE 3 TPOBIIHUX MICI[b Y CHCTEMI MIDKHAPOJHOTO TPABOCYIIS TOPSA 3
MixuapoguuMm cyaoM y ['aasi Ta €Bpomneiicbkum cyaom y JIrokcemOyp3i [6].
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BiitHa HeMuHYy4€e TPU3BOIUTH /10 MAaCOBUX MOPYIIEHB MPaB JIOANHH, 30KpeMa
70 3a3ixaHb Ha HaMIliHHIIIE — TpaBo Ha >KUTTS. Pociiicbkka arpecis B YKpaiHi
CYNPOBOKYETHCS UWCICHHUMHU 3J0YMHAMH, SIKI I[IMHIYHO MACKYIOTbCS T
00poTHOY 3 MiiuHUM «TeHoIuIoM» Ha JlonOaci [3].

Cranom Ha 21 motoro 2023 p. no €CIUI naniiinuio 4 cnpaBu YKpainu, cepe
akux Oyfia Oo/HAa, B AKiM BHCTyMaja 13 chiBmo3uBaueM YKpaina ta Himepnawau
(cmpaBa mono 36utoro nitaka «boinr-777» aBiakommanii Malaysia Airlines Ha
cxoxai Ykpaiau 2014 poky) [5].

Aje BapTO 3a3HA4YMTH, IO BUXiA pociiicekoi ¢enepanii 3 Paqu €Bponu
CTBOPMB 3HAYHI MEPEUIKOAM s MDKHApPOAHOTO mMpaBocyiis. Tucsdi ckapr,
BKJIIOYAIOYH MOJaH1 YKpaiHoIo, TeTep He MOXKYTh OyTH pO3IIISIHYTI €BPONEHCHKUM
CyJIOM 3 TIpaB JIFOJWHU, OCKLJIIBKK pociiichbka (enepariis OuIbIIe HE MANaAae i
moro ropucaukiio. lle yckmagHioe Tmpoiiec MNPUTSATHEHHA — Ii€l KpaiHU [0
BIJIMOBIJIAJILHOCTI 3@ MOPYIIICHHS MPaB JIIOJIUHU.

[IpaBo3axucuuk LleHTpy rpomaasHchkux cB000j7 Bomoaumup SBopchkuii
MOSICHIOE, TII0 TENEPINIHS MO3UIIS POCIHCHKOT (eiepallii moJsrae B TOMY, 1110 MiCs
Buxoay 3 KouBeHIii 3 mpaB JOAWHA B O€pe3HI BOHA OLIbIIEe HE HECE JKOIHUX
3000B’s13aHb. BiH Takox migkpecitoe, mo €CII He Moxke yXBaUTH pillieHHS 6€3
y4acTi pociichKoi (enepallii, OCKIIBKH 3a MPOLETYPOI0 Mae OyTH NPUCYTHIHN CyIs
B1Jl KpaiHW-BiANOBIAa4a. OQHAK € Hajlid, O B MaOyTHbOMY CYyJ PO3IJVISIHE BCl
cupasy, a pimeHHs €CIIJI 3MoxyTh cTaTH JOKa3aMH B IHIIUX CyJlax, 30KpeMa B
OOH Ta MixkHapoIHUX apOiTpakax, 110 BIUIMHE HA PO3CIITyBaHHS MIKHAPOJIHUX
3JI0YHHIB.

TakuM uyuMHOM, HaBeJeHI ()aKTH CBiAYaTh MpO Te, IO MOBHOMACIITaOHA
arpecis pociiicbkoi (denepariii nmpoTH YKpaiHM CcTajia BUHATKOBO TOCTPHUM
BUTIPOOYBAHHSIM JIJIs1 CHCTEMH MI>)KHAPOJIHOTO 3aXUCTY TpaB JiroauHu. He3Baxarouu
Ha ICHYIOYl MEXaHI3MHU Ta IHCTPYMEHTH, IXHS €QEKTUBHICTH OOMEKYEThCS
MOJIITUYHUMU PeaTlisiMHU Ta JisIMU JiepkaBu-arpecopa. [Ipore Ykpaina npogoBxye
aKTUBHO CITIBIIPAIIOBAaTH 3 MIKHAPOJHOK CIUJIBHOTOI, MO0 3a0e3meyuTH
CIIPaBEIJIMBICTh Ta B MOJAIBIIIOMY IMPUTITHYTH BUHHUX JI0 BiJIIOBIIaJIBHOCTI.
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SApocaas JIMCIOK,
3100yBay BUIIOT OCBITH

Hayxosuii kepierux:

Irop CEPAIOK,

JOLIEHT Kadeapu Teopii Ta

1cTOpIi Iep>KaBy Ta Mpasa,
KOHCTHUTYIIHHOTO TIpaBa Ta MpaB JIOAUHU
JIHITTPOBCHKOTO JIEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUJAT FOPUIAYHUX HAYK, JTOIESHT

AKOIO MA€ BYTHU POJIb OOH Y HEJJOITYIEHHI
TA PO3B’SA3AHHI MIZKJIEPKABHUX KOH®JIIKTIB?

Opranizauis O0’egnanux Hamiii (OOH), O0yna ctBopena micas pyroi
CBITOBO1 BIHU 3 METOIO 3a0e3MedyeHHs MUpY Ta Oe3MeKH, 3armo0iraHHs BiifHAM 1
30pOMHMM  KOH(QIIKTaM, a TaKOX CIPUSHHS PO3BUTKY MINKHAPOIHOTO
cniBpoOiTHuirBa. OOH noBuHHa Oyia cTaTv T1I00AILHUM IIEHTPOM IS BUPIIIICHHS
CYNIEpEUOK MIK Jiep>KaBaMM, 3a0€3leueHHsT MHUPHUX IEperoBopiB 1, B pa3i
HEOOX1/IHOCT1, 3aCTOCYBaHHS CaHKIIM YW MHUPOTBOPUMX MICIH JUIsl BIJTHOBJICHHS
mupy. Ilpore 30poiina arpecis pd mporu VYkpaiHM 3acBiguuMiia HEIOCTATHIO
e(eKTUBHICTh Li€i MIDKHAPOAHOI OpraHi3auli y po3B'A3aHHI MDKIEPKABHUX
KOH(JIIKTIB, B TOMY YUCJI1 BOEHHUX.

OOH cknagaeTbcsi 3 KUIBKOX OCHOBHHUX OpPraHiB, KOXEH 3 SKUX BIJITpae
NEBHY pOJIb Y MIATPUMLI MI>KHApOoIHOTO MUpy. HaitBaxnuBsii 3 Hux — ['eHepanbHa
Acamb6ies OOH, Pan6e3 OOH 1 Mixnapoauuii Cya. I'enepanbia Acambies OOH
CKJIAJAEThCsl 3 MPEACTABHUKIB YCIX Jep>KaB-ujeHIB opradizauii 1 0OroBoproe
KJIFOYOB1 MI>KHAPO/IHI TUTAHHSI, ajie ii pillICHHS HE € 000B'I3KOBUMHU 7151 BAKOHAHHS.
Pan6e3 OOH, 1o ckiaay sKoro BXOASATH 15 usieH1B, Mae MOBHOBAXKEHHS YXBAJIOBATH
00O0B'S3KOBI JJIT BUKOHAHHS PE30JIIOIIT, 3aCTOCOBYBATH CAHKIIII Ta B pa3i moTpedu
CaHKIIIOHYBAaTH BUKOPUCTAHHS CUIW Uil miaATpuMku mupy. Ognak came PanGes
OOH BusBuBcA HaWMeHIl €(QEKTUBHUM OPraHOM Yy KOHTEKCTI pPO3B'SI3aHHS
MDKJEp>KaBHUX KOH(ITIKTIB.

Opniero 3 ocHOBOMoJoKHUX 17eil  ¢dynkuionyBanus OOH e 3acana
CYBEpPEHHOI PIBHOCTI JepikKaB. 3TiJHO 3 I[I€I0 IMIIEPATUBHOIO BHUMOIOI KOXHA
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Jep)kaBa Ma€e pIBHI MpaBa Ta HE3AJICKHICTh, 1 HIXTO HE MOXKE BTpydaTucs B ii
BHYTpIIIIHI CcHpaBu Oe3 3roau 1€l JepxkaBu. lle € BaXJIMBUM €JIEMEHTOM
MDKHApPOJHOTO TOPSAKY, aje OJHOYAaCHO CTa€ CYTTEBOIO MEPENOHOI0 JUIs
e(eKTUBHOTO pearyBaHHs Ha arpeciro, OCOOJMBO SKILIO JepKaBa-arpecop €
nocTiiHuM uiienoM Panu besneku OOH [1].

OcnoBHoto npobaemoro epexktnBHOcTi OOH y HepomyiieHH1 Ta po3B's3aHH1
MDKAEepKaBHUX KOHPIIKTIB € cTpykTypa Pamu besneku OOH, 30kpema, HasBHICTh
M'ATH TIOCTIMHUX WIEHIB, SKI BOJOMIIOTH mpaBoM BeTo. Lle dpanris, CronyyueHe
KoponisctBo Benukoi bpuranii Ta IliBHiunoi Ipmanaii, CIIA, Kutait i pocis.
Koxen 13 n1ux 4ieHiB Mae mpaBo 3a0JI0KyBaTH Oyib-sike pimenHs Paau besnexu
OOH, HaBiTh AKIIO 1HIII JEP>KABU MIATPUMYIOTh HOTO MPUAHATTSI.

Y Bunmagky 31 30poifHOIO arpeciero pocii mpotu Ykpainm, pd, Oyayuu
noctiiHuM wieHoM Panu besneku OOH, akTHUBHO BUKOPHUCTOBYE CBO€E MPaBO BETO,
3JIOBXKMBA€ HHUM, abu OJIOKyBaTH Oyab-ski MikHapomHi aii mig erimoro OOH,
CIOpsIMOBaHI Ha TPUNUHEHHS arpecii Ta TMPUTATHEHHS JO HOPUAUYHOT
BIJIMOBIIATIBHOCTI JiepkaBu-arpecopa. [iATBEpI)KEHHAM LIbOMY CIYTYIOTh (DakTu
HEOJIHOPA30BOT0 BUKOPUCTAHHSI POCIEI0 TIPaBa BETO, II00 OJIOKYBATH PE3OITIOIT, SIKI
3aCy/UKYIOTh JIli JiepaBU-arpecopa B YKpaiHi, a0o mnepenadadaroTh HaKJIaJaHHS
caHkuiil mpotu pd. Lle cBimunTh Npo cepiiosni npodiiemu y pyHkuionyBanHi OOH,
KOJIM OJlHA JiepKaBa MoOKe (DaKTHUYHO MapajizyBaTh poOOTY HAHOUIbII BasKJIMBOTO
opraHy oprasizarlii, KOTpUi NOKJIMKaHUA MPUIUHATH MIKAEpKaBHI KOH(PIIIKTH a00
K IPUMYLIYBaTH MOPYIIHULII0 HOPM MIKHAPOJIHOTO IIpasa 10 Mupy [2].

[Ipunarinno BigzHauutH, mo OOH Oyna cTBOpeHa /ISl BHpILIECHHS
KOH(IIKTIB, XapakTepHUX sl cepearHu 20-r0 CTOMITTS, KOJIU BIMHU Maju YiTKO
BU3HAYCHUX YYACHUKIB, & CYNEPEUKH 3/€O0LTBIIIOr0 BiIOYyBAIKCS B MEXaxX JIEPKaB.
CyvacHi KOHGIIKTH, OJHAK, YacTO MalTh HOBI (OPMU: BOHH MOXKYTh OyTH
riOpuIHUMU, BKIIIOYATH 1H(OpMAITiiHI BiliHH, KiOepHANaaH, a X YIaCHUKUA MOXKYTh
BUKOPUCTOBYBAaTH NPHUBATHI BIMCHKOBI KOMITaHii ¥ 1HIINI 3a00pPOHEHI 3aKOHOM
BilicbKOB1 (popmyBanHsi. OOH He Mae afekBaTHUX IHCTPYMEHTIB ISl €EKTUBHOTO
pearyBaHHs Ha Takl 3arpo3Hu.

30poitHa arpecist pocii mpoTu YKpaiHd HE € 3BHYAMHOIO BIMHOIO MDK JBOMa
nepkaBamu. lle BiifHA, 10 CYNPOBOPKYETHCSI MACOBaHUMM KiOepHarajgamu,
iHQOpMaIIfHUMU aTakaMH, a TAKOXK MIATPUMKOIO CEMApPATUCTCHKUX T'PyN 1 HABITh
BUKOPHUCTAHHSIM «TYMAHITAPHUX MICID» Ui OCSATHEHHs BiichbkoBUX wHuted. OOH ne
rOTOBA JI0 TAKOT'O POy CYYaCHHX 3arpo3, a OTxKe, ii Jii He BIAMOBIAA0TH BUMOIaM 4acy.

OOH mae mpaBo 3aCTOCOBYBATH BIIICBKOBY CHITY JUIsl HIATPUMKH MUPY JIMILE
y BHUMAJKaX, KOJH Iie caHKilioHoBaHO Panoro besmneku 1iei opranizamii. OgHak y
BUIIAJIKY 30pOHHOT arpecii, HaBiTh SKIIO BOHA OYEBUIHA, 3aCTOCYBAHHS BIlICHKOBO1
cuwm min erinoro OOH e ckmagHuM 1 MajJOMMOBIPHUM Yepe3 3JI0BKHUBAHHS BXKE
3raJlaHuM IpaBoM BeTo. Lle o3Hauae, 1110 HaBITh Y CUTYaIlisX, KOJIU 30poiiHa arpecis
€ BigBepTo HezakoHHO0, OOH He Moke HajgaTu MATPUMKY IMOCTpaXKk1aliid CTOPOH1
yepes3 BIICYTHICTh KOHCEHCYCY cepe nepskaB-uieHiB Panu besnexku OOH.

He3Baxarouu Ha uncienni oomexenuss, OOH Bce x Mae nmeBHHUI ITOTEHIIAI
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JUTsl BIUTMBY Ha BIMCHKOBHUU KOH(IIIKT 4Yepe3 CBOIO T'yMaHiTapHy ckiagoBy. OOH
MOX€ OpraHi3oByBaTH TyMaHITapHI Micli, HaJaBaTH JONMOMOTY ODKCHIISM,
BUCTYNATH 3 3asBaAMH MPO MOPYIICHHS MPaB JIIOJAUHU 1 CAHKIIOHYBaTH MUPOTBOPYI
oreparllii y BUNaJKax, KOJU KOH(IIKTHA HE MPU3BEIU JO BIIKPUTOTO 3aCTOCYBAHHSI
cuiau abo BiMHM. OJHAaK HasSBHICTh OJIOKYBAJIHHOTO BETO 1 IMOBHa BIJICYTHICTh
BIICHKOBOTO BTpy4YaHHS pOOUTH II0 y4YacTh JIOCHUTh OOMEXEHOI, a OTXKe,
HEJIOCTaTHBLOIO [3].

Takum umnom, yuacte OOH y BupilleHHI TyMaHITapHUX NHUTaHb €
BOXJIMBOIO, OJIHAK HEJOCTATHHOIO, OCKUIBKM OpraHizaiiss He Ma€ HEOOX1THHX
IHCTPYMEHTIB A5l €eKTUBHOT MPOTH i 30pOMHUM KOH(IIKTaM.

Pons OOH y HemomymieHHI Ta BUPIMIEHHI MiKIEPKaBHUX KOHQIIKTIB,
O0COOJIMBO THUX, SIKI CYNPOBOIKYIOTHCS 30pPOMHOIO arpeci€ro, 3Ha4HO OOMeEKeHa
KUJIbKOMa (haKTOpamu:

1) 370BKUBaHHIM IPABOM BETO JICP’KaB — MOCTIHHUX YJICHIB, 30KpeMa, pocii,
mo OJIOKye yXBaJieHHS e(QEeKTUBHUX PIIIEHb MO0 MOXIIMBOI JIOKai3alli
KOH(DJITIKTY 200 X MPOTHU/IIT arpecopy;

2) HEeJOCTaTHHOKO THYUKICTIO Y pearyBaHHI Ha HOBI 3arp0o3H, TaKi K riOpuaHi
BIffHM, B TOMY YHCIl Ti, IO CYHpPOBOKYIOTHCS MPOBEIECHHAM 1H(QOpPMaIIHHUX
ornepaitii;

3) HEBUKOPHCTAHHSAM BIHCHKOBOI CHJIM JUIS TNPUIIMHCHHS arpecii, 1o
0OyMOBJIEHO MPUHLIMAIIAMH OpraHi3ailii 1 BAMOI0I0 KOHCEHCYCY cepell uwieHiB Paau
besnekn OOH y nuTaHH1 yXBaJICHHs CIUIBHOTO PIIIECHHS.

3 ornsay Ha 1l pakropu, OOH B ii HUHIIIHEOMY BUTJISIII HE MOXE €(DEKTUBHO
NPOTUAISATA 30pOMHUM KOHQJIKTaM, a OTXKe, HEe 3/JaTHa 3a0e3MeUuTh MUp 1
CTaOUIbHICTh Y KOHTEKCTI 30poiHO1 arpecii pocii npotu Ykpainu. Lle ctaButh mia
cymHiB epextuBHICTE OOH sik 0CHOBHOTO MeXaH13My 3a0€3MeUeHHS MIKHAPOTHOTO
MUpY 1 O€3MeKH B yMOBaX HOBUX TJIOOQIbHUX BUKIUKIB. TakoX 1€ CBIIYUTH MPO
HeoOxiaHicTh pedopmyBanHss OOH 1, 30kpema, ii 0€3MeKOBOi CKJIaJ0BOI, IS
aJICKBaTHOTO pearyBaHHs Ha Cy4acH1 3arpo3H CBITOBOMY ITPaBOMOPSJIKY.

CnuCcoOK BUKOPHCTAHUX JKepeJt:

1. borinceka I. MixHapoHa ooprasisaiiist K TpeTs CTOPOHA Y BPETyJIIOBaHH1 KOHQIIIKTY
Ha MPUKJIIAJ1 «TPICKOBUX» BIH MiXk Icnannaiero Ta Benukoro bputanieto. MixHapoaHi KOH(IIKTH
y Cy4acHOMY CBITI: BiJl peTiOHaJIbHOIO MPOTUCTOSHHS JI0 INI00aIbHOI0 CyepHHUIITBAa. MaTepianu
MDKHapoaAHOI HaykoBoi KoH¢epenuii. (JIbBiB, 11 rpyaus 2019 p.). Ynopaauuku: ManbcbKuit
M.3., Kyuuk O.C., Bosk P.B. JIbBiB: ®@akynbTer MixkHapoaHux BinHocuH JIHY im. L.dpanka,
2019. 86 c.
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572.

255



Mamepianu Bceykpaincokoi nayxogo-npakmuunoi kongepenyii ({AYVBC, 10.12.2024)

Maxcum JIYB’STHUH,
3100yBay BUIIIOi OCBITH

Hayxosuii kepisHux:

Mapuna BOUTIOK,

BUKJIaJa4 Kadeapu Teopii

Ta iICTOPIi Aep>kaBH Ta IpaBa,
KOHCTHUTYLIIHHOTO MpaBa Ta Mpas JIOAUHU
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MEXAHI3MHU 3AXUCTY IIPAB JIIOAUHU Y PET'TOHAJIBHIN
MI’KHAPOIHIN OPI'AHI3AILII — PAJII €EBPOIIN

B cywyacHux yMoBax pO3BUTKY IPABOBOI JE€p>KaBH 3aXUCT IpaB JIOAUHU €
OCHOBOIO ICHYBaHHSI JIEMOKPAaTHYHOTO CYCIIJIbCTBA KOKHOI Kpainu. Lle mutaHHS
CTa€ 0COOJIMBO aKTyaJIbHUM, KOJIM HIE€ThCA PO 3aXUCT COLIIAIbHUX MPaB JTIOAUHU.

KnrouoBuM eleMEHTOM B CHUCTEMI 3aXMCTy NpaB JIIOJUHM B pamkax Paau
€Bponu Buctynae €Bponeiicekuit Cya 3 npas moaunn (nam — €CIUI), skuii OyB
CTBOPEHHUH 3 METOI0 3a0€3MeUeHHs TOTPUMaHHs MpaB 1 CBOOO JIIOJMHU Yy KpaiHax-
yieHax opradizauii. CtBopenuit y 1959 pori, Cyn BUkoHye (DyHKIIIFO KOHTPOJIIO 32
notpuMaHHsM KOHBEHIIT Mpo 3aXKCT MpaB JIFOJMHU 1 OCHOBOIIOJIOKHHMX CBOOOJ,
1950 poky (mani — KonBenuist). €CILJI cTaB BaXJIMBUM MEXaHI3MOM 3aXHUCTY IpaB
JIFOTMHM, SIKUH BIUTMBA€E HAa 3aKOHO/IABCTBO Ta MPAKTHUKY JepiKaB-ydacHUIlb [3, C. 61].

€CIII BukoHye GYyHKIIIO CyIOBOIO KOHTPOJIIO 3a JOTPUMAHHSIM IIpaB
moauau, Haganux KonseHuiero. Cyn Mae IOPUCAMKINIO PO3MIIAJIATH CIPaBH, LIO
CTOCYIOThCSI TIOPYILIEHHS MpaB, TapaHTOBaHWX KOHBEHIlI€I0, TAKUMU SIK MPaBO Ha
KUTTS (cTarTs 2), 3a00poHa KaTyBaHb (CTATTs 3), MpaBO HA CIPaBEUIUBHUI CY[
(crarTts 6) Ta MpaBO Ha MOBAry J0 MPUBATHOTO 1 CIMEHHOTO >KHUTTS (CcTarTsd ).
[IpoTsroM pokiB cya HAKONIMYUB 3HAYHUI OOCAT MPELEAEHTHOTO IIpaBa, sIKe CTaJo
OCHOBOIO JIJIS IHTEpIIpETAaIlli 1 3aCTOCYBaHHS MPaB JIFOIMHU Ha HAI[IOHAIIBHOMY PiBHI.
€CII cnpusie yHidikauii cTaHIapTIB 3aXUCTy NpaB J0auHU B €Bpori. Uepes cBoi
piiieHHs cya GOpMYJIIOE TPUHIIUIH, SIKI MalOTh 3arajlbHOEBPOIEUChKE 3HAYCHHSI,
THUM CaMUM CIIPUSIOYU PO3BUTKY MTPAaBOBOI cucTeMHU KpaiH-wieHiB Paagu €sponu. Le
BaXKJIUBO, OCKUTBKM KpaiHW 3 Pi3HUMH TMPABOBUMH CUCTEMaMH Ta KYJIbTYPHHUMH
TpPaJMIIsIMU MOXYTh MIAXOAUTH JO peajizallii mpaB JOJUHU Mo-pisHOMY. Cyn
3aBASIKA CBOIM PIIICHHSM 3alpoOBaJKy€ CHUIbHI CTaHAAPTH, K1 3000B'A3yIOTh
Jiep KaB aanTyBalld CBOE 3aKOHOAaBCTBO 10 BUMor KoneHiiii [4, C. 69].

Taxoxx €CI1JI BUKOHY€E MPOCBITHUIIBKY (PYHKIIIO, IM1IBUIYIOUH 0013HAHICTb
rpOMAJISH TIPO 1XHI MpaBa MUISIXOM PO3TIIALY CHpaB 1 MyOJiKyrOud CBOI pIlICHHS,
CyJ 3BEepTa€ yBary Ha Ba)KJIMBICTh 3aXUCTY MpaB JIOJUHHU, TUM CaMHUM CIPHUSIOUU
PO3BUTKY TIPaBOBOi CB1IOMOCTI cycmiabcTBa. lle cmpusie  popmyBaHHIO
IPOMAJIIHCHKOTO CYCHIJIbCTBA, B SIKOMY JIIOAU OLIbII aKTUBHO 3aXMILIAIOTh CBOI
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mpaBa Ta 3BEPTAIOTHCA 33 IOPUIUYHOIO JIOMOMOTOI0 B pasi iX mopymieHHs. Kpim
TOTO, BaXJIMBO 3a3HauuTH, o €CILJI He nuie po3risaae 1HAUBIyalbHI CKapTH,
ajie 1 MoXke BTpY4YaTUCs B CUCTEMHI MPOOJIeMH, sIKI BUKJIMKAIOTh MACOB1 OPYIICHHS
npaB JouHH [2, C. 44]. Cyn Moke BUHOCUTH PIllICHHS, SIKi BAMAraroTh BiJl JepKaBU
3MIHUTH CBO€ 3aKOHOJABCTBO a00 MPaKTHKy, MO0 € OCOOJMBO BAXIMBUM Y
BUMAJKaX, KOJM CHUTyalliss B KpaiHi moTpedye TEpMIHOBOTO BTPYYaHHS.
HesBaxatoun Ha cBoto edexTuBHICTh, CCIIJI cTHKaeThCA 3 TIEBHUMU BHKJIHKAMU.
3pocTaroua KUIbKICTh CKapr, IKa HAAXOIUTh 10 CyTy, IEPEBUIILYE HOTO MOMKIMBOCTI,
10 IPU3BOAUTH JI0 3aTPUMOK Y pO3TIIsiAi cripaB. Lle cTaBuTH i1 3arpo3y MIBUIKICTh
Ta €(PEKTUBHICTh MPABOCY /IS, 110 € BAXJIUBUM aCIIEKTOM 3aXHCTy IMPaB JIOJAUHU.
TakuM ynHOM, HEOOXITH1 3yCHIUIA ISl pehOpMHU CUCTEMH, 1100 3a0€3MeUnTH O1TbIII
OIEepPaTUBHUM 1 e()eKTUBHUI 3aXUCT MpaB JroauHu [3, C. 48].

Tox €Bponeiichkuii Cy/ 3 TpaB JIOJIUHU € BAXJIMBUM MEXaHI3MOM 3aXUCTY
TpaB JIOAMHE B cucTemi Pamu €Bpomn. Moro pons monsrae B 3abe3neueHHi
JOTPUMaHHS TpaB 1 cBOOOA JOJMHU, YHI(DIKaIli CTaHIApPTIB iX 3aXHCTY,
MIJBUINICHH] 0013HAHOCT1 TPOMAJISiH Ta BUPIIICHHI CUCTEMHHX IpobJieM. Y criniHa
nismpHICTh Cyly Mae CyTTe€BE 3HAUEHHS JJIsi 3MIIHEHHS JIEMOKpaTii Ta MpaBOBOi
Jep:kaBu B €Bpori.
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JAmutpo MAKAPOB,
3100yBay BUILIOi OCBITH

Hayxosuii kepisHux:

I0aist OJIIMHUK,

BUKJIaia4 Kadenpu
aZMIHICTPATUBHOTO TIPaBa i MPoIIeCy
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

I'EHJAEPHA PIBHICTDb, 3AXUCT IIPAB IUTUHU
TA IIPEBEHTUBHI CTPATEI'TI TIPOTUAII BYJIIHI'Y

[IpaBa >KIHOK 1 JIITeH € BAXKJIMBUMU CKJIQJIOBUMH CUCTEMH 3aXUCTY MPaB JIFOAUHU
y OyIb-sIKOMy JE€MOKPAaTHYHOMY CYCILUJIbCTBI. BH3HAHHS PpIBHOMPABHOCTI KIHOK 1
3axXMCT JITEeH BiJl HACKIILCTBA, €KCILTyaTallii Ta JUCKPUMIHAITIT € HeBIJT' EMHOIO YaCTHHOIO
MDKHApPOJIHUX 1 HALlIOHAJTBHUX MPaBOBUX cucTteM. OKpemMy poiib y 3a0€3MeueHHi MpaB
JiTel Ta XIHOK BIAIrpae mpoOiema OyiiHry, sika HaOyBae OCOOJHMBOrO 3HAYECHHS B
OCBITHIX 1 COLIAJIbHUX YCTaHOBAxX. ByIiHr, ab0o 1IbKyBaHHSI, € CEpHO3HUM COLIaJIbHUM
SBUIIEM, L0 MOPYLIYE MTPaBa JIFOAUHU, CIIPUUMHSIIOUN MICUXIYHI i (PI3U4YH1 CTpaXKIaHHS,
0COOJIMBO cepell ypa3IMBUX IPYIL, TAKHUX SIK AITH Ta )KIHKU. ToMy npodiakThka OyIiHTY
€ OJIHUM 13 KJTFOUOBHUX 3aBJIaHb Cy4acCHOTO CYCIUIbCTBA.

VY cyuyacHOoMy CBITI TIpoOjieMa 3aXHCTy MpaB KIHOK Ta JITEH 3aIUIIAE€ThCS
HaJ3BUYANHO aKTyalbHOIO. He3Bakaroum Ha MIDKHApPOJHI HOPMH Ta 3aKOHOAABYl
aKkTH, iK1l 3a0€3MeYyl0Th PIBHOMPABHICTh Ta 3aXHUCT, BUIAJIKU TOPYIICHHS TPaB
KIHOK 1 JITEH MPOJIOBXKYIOTh TpaIuIsTUCA B pisHMX kpaiHax. CydacHa Ykpaina
TAKOX CTUKAETHhCS 3 HU3KOI BUKIUKIB y Il cdepl, 30kpeMa uepe3 CKIaIHY
COIIAJIbHO-EKOHOMIYHY CHUTYaIlll0 Ta HACHIAKM BOEHHMX KOH(DIkTIB. [luTanHs
OYJIIHT'Y TaKOX € TOCTPOIO MPOOJIEMOI0, 1110 BIUIUBAE HA TICHXOJIOTTYHE Ta €MOIIiliHe
3I0pOB’S JITE€H, a TAaKOX Ha iX COLIaJbHY aJanTallll0 Ta YCHIIIHICTh Yy IMIKOJI.
Po3BUTOK MpaBOBOI KYyJIBTYpH 1 MPABOCBIAOMOCTI CEPea MOJIOI, MONEpeIKeHHs
OyJIIHTY 1 HACUJIbCTBA MO0 YKIHOK 1 JIITEH CTa€ BaXJIMBUM €JIEMEHTOM JIEP>KaBHOT
MOJIITHUKY Ta COLIAJIBHOTO PO3BUTKY.

MeTtorw 1IbOTO JOCTIIKEHHS € BCEOIYHUN aHami3 MpaB KIHOK 1 AiTeH y
KOHTEKCTI MDKHApOAHUX 1 HAI[lOHAJIBHHUX MPaBOBUX HOPM, a TAaKOX BHUBYCHHS
ehekTUBHUX MeToMiB TpodurakTuku OymiHry. [l JOCATHEHHS 1€l MeTH
HEOOXITHO JOCTIANTH, SIK 3aXUINAIOTHCS TpaBa KIHOK 1 JIITe Ha 3aKOHOJIABUOMY
PiBHI, BU3HAYUTH OCHOBHI MpobieMu y cepi IXHbOTO 3a0€3MEeUeHHS Ta PO3TIISTHYTH
e(deKTUBHI crIocoOu 0OpOTHOU 3 OYIIIHTOM.

MixHapoiHe paBo NPUALISLE BEIUKY yBary 3aXUCTY MPaB KiHOK, IParHy4u
3a0e3meunTH PIBHOMPABHICTh y BCIX cdepax cycmiapbHOro XUTTA. OmHIi€O 3
HaWBaXUIMBIIIMX MI)KHAPOJHUX YTOM, LIO CTOCYEThCS MpaB *iHOK, € KoHBeHIis
OOH npo nikBiganito Beix GpopM nuckpuminaiii moao xxiHok (CEDAW), npuitnsta
y 1979 pomi. Ll KOHBeHIis NOKJIMKAaHA TapaHTyBaTH >KIHKaM pIBHI MpaBa 3
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qoJIoBIKaMH y cdepl mpaili, OCBITH, OXOPOHM 37I0POB'S, a TaKOX 3aXHUCTy BIJ
HACUJIbCTBA.

[HIIMMHY BaXTMBUMH MIXKHAPOJAHMMH akTamu € llekiHchKa Jekiapaliis Ta
[Tnatdopma miii, nmpuitaati Ha [V BceecBiTHIN KoH(DEpeHIIii 31 CTaHOBMIINA KIHOK Y
1995 porii, sSKi OKpECIIOIOTh CTPATETIi MO0 TeHASPHOI PIBHOCTI Ta 3aXHUCTY IMpPaB
KIHOK [4].

VYkpaina mpuegHanaca A0 0aratboX MIDKHApOJHUX JOTOBOPIB, IO
CTOCYIOTBCSI 3aXHCTy TpaB XKIHOK, 1 MPUHHSATIA HU3KY 3aKOHOJABYMX AaKTIB IS
3a0e3MeyeHHs] TeHJepHOo1 piBHOCTI. 3akoH Ykpainu «IIpo 3abe3nedeHHs pIBHUX
IpaB Ta MOXJIMBOCTEH MKIHOK 1 YOJOBIKIB» BCTAHOBIIOE MPABOBI OCHOBH MJIs
JOCATHEHHS PIBHOCTI KIHOK 1 YOJIOBIKIB Y BCiX c(hepax CyCHUIBHOTO XKHUTTsI, 30KpeMa
B p0o0O0Ti, OCBITI, moituili. KpiMm Toro, Ykpaina akTHBHO Mpaltoe Haj 3amo0iraHHsIM
HACUJIBCTBY MPOTH JKIHOK, 30KpeMa uepe3 yxBasieHHs 3akoHy «[Ipo 3anmoOiranus ta
MPOTUIIIO IOMAIITHEOMY HACUIILCTBYY.

OpnHak He3BaKarO4M Ha 3aKOHO/IaBY1 3aX0/IH, )KIHKU B YKpaiHi MPOJTOBKYIOTh
CTUKATUCS 3 TUCKPUMIHAIIEIO HA PUHKY Mpalll, HI>)KYUMHU PIBHSMHU OIUIATH Tpalll, a
TaKOX 13 IPOSIBAMU T'€HJIEPHOTO HacWIIbcTBA. OCOOIMBO TOCTPO 1€ MUTAHHS TIOCTAE
y KOHTEKCTI BOEHHUX JIiH, JIe ®IHKHU CTAalOTh )KEPTBAMH CEKCYaJIbHOT'O HAaCUJILCTBA 1
BTPaTH EKOHOMIYHOT He3aJIexHOCTI [5, €. 32].

OnHuM 3 TOJOBHUX JOKYMEHTIB, 110 BH3Hauyae mpaBa JiTei, € KoHBeHIis
OOH npo mnpaBa autuHu, npuiiHsaTa B 1989 poii. BoHa BCTaHOBIIOE OCHOBHI
MPUHITUIIHN 3aXKUCTY AITeH, BKIIOYAIOYHU MPABO Ha KUTTS, IPABO Ha OCBITY, IPAaBO Ha
OXOPOHY 3/I0POB’Sl Ta 3aXUCT BiJ HACWJILCTBA 1 eKcIuTyarallii. KOHBeHIIIsI Takox
nepeadavae, MO AUTHHA Ma€ MPaBO Ha OCOOJMBUM 3aXMUCT 1 MIKJIyBaHHS, a 1l
HaWKpal 1HTepecH TMOBHHHI OyTH TPIOPUTETHUMHU B YCIX PIMICHHIX, IO
CTOCYIOTBCS JIITEH.

VYkpaina, sk nepskaBa-ydacHuilsi KoHBeHIi mpo mpaBa JUTHHH, 3a0e3redye
3aXMCT TIpaB JITeH depe3 BIATOBITHE 3aKOHOAABCTBO. 3akoH Ykpainu «IIpo oxopony
JUTUHCTBA» TApaHTy€ JMITAM IpaBO Ha OE3KOIITOBHY OCBITY, OXOPOHY 37I0pPOB'S,
COIIIAJTEHUN 3aXUCT 1 3aXUCT Bl Oyab-sikux (opM HacUibCcTBa. JlepskaBHa TMOJITHKA
1010 TITEH CIIPSIMOBAHA HA MiITPUMKY POJIUH, TIOTIEPEIKEHHS TUTIY0T O€3I0TIISTHOCTI
Ta CTBOPCHHS OS3MEYHOr0 CePeOBHILIA IS PO3BUTKY TUTHHH [2, C. 87].

OpHak y pealnbHOCTI 0arato AiTed CTUKAIOThCS 3 MOPYILICHHSM CBOiX MpaB,
30KpeMa Yepe3 HeI0CTaTHIN PiBeHb MaTeplaibHOrO 3a0e3NeYeHHs POAUH, BUNAAKU
JIOMAaITHLOTO HACHJIBCTBA Ta OYIIHT Yy IITKOJIAX.

Byninr — me arpecMBHa NOBEAIHKA, COpPSAMOBaHA Ha 3aJsKyBaHHS a0o
NPUHMKEHHS 1HII01 0co0u. ByniHr Moxe MaTu pi3Hi popmu: (i3MYHE HACHIIBCTBO,
NICUXOJIOTIYHE IIbKYyBaHHS, coIliayibHa 130smist abo kibepOymiHr. OcobimBoO
BPA3JIMBUMH JI0 OYJIIHTY € JITH, SKI Ye€pe3 CBOIO €MOIIIMHY HE3PUIICTh 1 COIAIbHY
3aJIeKHICTh YacTO CTAIOTh JKEPTBAMH I[bKYBaHHS 3 OOKY OAHOMITKIB [7, C. 42].

[Ixona € micieM, A€ AITH MPOBOISITH 3HAYHY YACTHHY CBOTO Yacy, TOMY
OyJIIHT 4acTO BMHUKA€E caMe B MIKUTBHOMY CEpPEIOBHIN. 32 JaHUMH JOCIIIHKCHb,
6mu3bko 30 % mkossipiB B YKpaiHi CTUKAIUCS 3 OYJIIHIOM y Til UM 1HIIINA Qopmi.
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Ile HEraTUBHO BIUIMBAE HA IXHE MICUXOJIOTIYHE 3/I0POB's, CAMOOIIIHKY Ta aKaJeMIYHY
yCcHimHIcTh. YacTo OyMIHT CYNPOBOIKYETHCS BITUYKCHHSIM KEPTBU, IO MOXKE
NPU3BECTU JI0 CEPUO3HUX TMCHUXIYHUX PO3JIAJiB, TaKUX SIK JEMpEcis, TPUBOXKHI
po3naay abo HaBITh CYIMAAIBHI JYMKHU.

[IpodinakTuka OyJIHTY BUMara€ KOMILIEKCHOTO MiAXOy, IO BKJIIOYAE
3ay4eHHS K BUUTEIIB, TaK 1 0aThKIB 1 caMuX y4HiB. OHHUM 13 TOJIOBHUX €JIEMEHTIB
npo(dTaKTUKA € BUXOBAHHS y AITeW MOYYTTS MOBAaru JI0 MpaB IHIIUX, PO3BUTOK
eMIIaTii Ta HABUYOK HEHACUJIbHHUIIKOTO BUPIIIICHHST KOHQITIKTIB [6, C. 44].

Ha piBHI mkoau HEOOX1IHO 3aMPOBAKYBATH MIPOTPAMHU 3 MPOTH LT OYyIIHTY,
SIK1 BKJTFOYAIOTh:

— TlpoBenenns iHpoOpMaLIHHUX 3aHITH U1 YYHIB, SIKI TOSACHIOIOTh, 10 TaKe
OYJIIHT 1 sIK1 HOTO HACJIJIKH.

— HaBuaHHs BUMTENIB Ta MIKUILHOTO MEPCOHANY, SIK PO3Mi3HABATH OYJIIHT 1
SK pearyBaTd Ha HbOTO.

— CrBOpeHHA B IIKOJaX OE3MEYHOro CcepeloBUlla, A€ YYHI MOXKYTb
3BEpTATUCA 32 JOTIOMOT0I0 0€3 CTpaxy nepej nepeciiayBaHHsMm [ 1].

3axuCT MpaB KIHOK 1 IITEH, a TAKOK MPOPUIAKTUKA OYIIIHTY € HEBI €MHUMU
eJIeMEHTaMu IIPABOBOTO 1 COLIAILHOTO PO3BUTKY OY/b-AKO1 AepxkaBu. MixkHapOIH1
CTaHAapTH, Takl sk KOHBEHIIis Mpo JKBiJaliio BCiX (HOpPM JUCKPUMIHALIL MO0
KIHOK Ta KoHBeHIIs mpo mpaBa JUTHHM, 3a0€3M€UylOTh MPaBOBY OCHOBY JJIs
3aXMCTy LUUX ypasiauBux rpym. Ilpore mns edekTuBHOI peanizallii mpaB >KIHOK 1
JiTel HeoOX1THO BIPOBAKYBAaTH KOMIUICKCHI 3aX0/1 Ha HAIIIOHAIIbHOMY PiBHI, IO
BKJIFOYAIOTh MPOQ1TaKTUKY OYIIHTY, 00pOTHOY 3 HACUIBLCTBOM Ta CTBOPEHHS PIBHUX
MO>KITUBOCTEH IS PO3BUTKY.

ByniHr € cepiio3HOI0 COIialbHOIO TPOOJEMOI, sKa MOTpedye aKTUBHOI
MpOQUIAKTUKM B OCBITHIX YCTaHOBax. 3amnoO0iraHHs UbKYBAaHHIO BHMarae
00'eTHAaHUX 3yCHJIb YCIX YYACHUKIB HaBUAJIBHOT'O MPOLECY 1 CYCMIJIBCTBA B LIIJIOMY.
Tinbkyu dYepe3 CHIBIpal0 Ta CBIAOME CTaBJICHHS J0 NpaB JIIOJAMHU MOXHA
3a0e3neunTH Oe3nedHe 1 KOMPOPTHE CEpeIOBUIIE AJI PO3BUTKY JITEH 1 5KIHOK.
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ITPABO HA CBOBOAY BUPAXKXEHHA ITOI'JIAAIB
TA LIEH3YPA: IPABOBUM ACIHEKT

[IpaBo Ha cBOOOY BUpaXEHHA MOIJISAIB € OAHUM 13 (PyHIaMEHTAbHUX IPaB,
3aKpIIUICHUX Y MDKHApOJAHMUX JIOKYMEHTaX, TaKMX SK 3arajibHa JeKJaparlis TpaB
JrONMHU Ta €Bponelcbka KOHBEHIS PO 3aXUCT MpaB JIFOJUHUA 1 OCHOBOIOJIOXKHUX
cBoOo1. Lle mpaBo JIeKUTh B OCHOBI JIEMOKPATUYHOTO CYCIJILCTBA, 3a0€3MeUyr0un
MO>KJIMBICTh YYacTi TPOMAJISIH y CYCIUIBHOMY >KUTTI, BIUIMBY Ha MOJITUYHI TPOIIECH
Ta 0OTOBOPEHHS aKTyalbHUX MUTaHb. OIHAK peani3allis I-OTo MpaBa YacTo BCTYIAE B
KOHQUTIKT 13 HEOOXIJHICTIO 3a0e3NeueHHs] HaIllOHAJIBHOI Oe3MeKH, TPoMaJChKOTro
NOPSAAKY, 3aXUCTY MOPAJBHOCTI abd0 MpaB IHIIMX OCi0. Y TaKUX BUMAJKaxX IMOCTAE
MUTAHHSA TPO MEX1 CBOOOJM BHUPAXKEHHS, MPABOMIPHICTh 1I OOMEXEHHS Ta PU3UKU
BCTAaHOBJICHHS LEH3ypHU. SIK 3a3HAayarOTh BITUM3HSHI BYEHI, BAXKIIMBOIO CKJIAJJOBOIO
JIEMOKPATUYHOTO YCTPOIO € CBOOO/Ia CJIOBA, O€3 SKOi HaBPSIT YU MOXIIUBA JIEMOKPATIS
3arajioM. 3 JIpyroi MmojoBUHU XX CTOJITTS, KOJU (POPMYETHCS MIXKHAPOJIHA CUCTEMA
3aXMCTy JIIOJACHKMX TIpaB, MPaBO Ha CBOOOAY CJIOBA 3aKpIIUTIOEThCA Y BCIX
MDKHAPOJHUX aKTax, OB’ s3aHMX 31 ceporo mochkux mpas [1, c. 312].

Croronmni mpobiema OamaHCy Mik CBOOOJOI BHUPAXEHHS TOTJISIIB Ta
JIep’KaBHUM PETYJIOBAaHHIM Ha0yBa€ 0COOIMBOrO 3HAUEHHS B yMOBAaX Tio0ani3arii
1H(OpMAIIHHOTO TPOCTOPY, IMIBHAKOTO PO3BUTKY NH(PPOBUX TEXHOJOTIA Ta
COIIAJIBHUX MEPEXK. Y TaKUX YMOBAX BAXKJIMBO 3a0€3MEYNTH aICKBATHUN TTPABOBUI
MEXaHI3M JJII 3aXUCTy SIK CBOOOJW CIIOBA, TakK 1 MpaB 0cCi0, SIKI MOXYTh 3a3HATH
HIKOJI Yepe3 3JIOBXUBAHHSI LIUM MTPABOM.

30poitHuil KOH(IIIKT, y TOMY 4YMCIi ¥ BiifHA NpoTH YKpaiHW, aKTyali3ye
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JOCII/DKEHHSI MEX CBOOOJM BHUPaKEHHS TMOIIIAIB Y KOHTEKCTI 3a0e3rnedeHHs
HaIllOHAJIbHOI O€3IeKu Ta MpOoTHil mponaranai. B ymoBax BiiiHH cBo0OOja ciioBa
MOXe OyTH BHUKOpPHUCTaHA SK I1HCTPYMEHT I1H(POpMAIlIMHUX Ta TCHXOJOTIYHUX
omeparlif, CHpsSAMOBaHUX Ha JecTaOUII3aIil0 CYCIUIbCTBA, JAEMOpPaTi3alliio
HacesleHHs a0o MOIIMPEHHs Je3iHopMallii. Y Takux ymoBax JepskaBa 3MylIeHa
B)KMBATH 3aXO0JIIB 010 OOMEXECHHS MeBHUX ()OPM BHCJIOBIIIOBAHb, TAKUX K MOBA
HEHABWCTI, 3aKJIUKH JI0O HACHJILCTBA a00 BUIIPABAAHHS arpecii.

Bomnodac icHye HebOe3meka, 1Mo mia BUTIAI0M OOpPOTHOM 3 MpOTaraHjoro
MOKE 3almpoOBaHKYBATHCS HaaMIpHA IIEH3ypa, SKa TMOpyIIrye 0a30Bi MPUHITUIN
nemokpartii. L{e cTBoproe BUKITMK JJIsI IPABOBOI CUCTEMH B YaCTHHI TIOMIYKY OaaHCy
MDK CBOOOJIOI0 BUPAKEHHSI TIOTJISAIB 1 3aXUCTOM CYCHIJILHUX 1HTEPECIB, 30KpeMa y
BOEHHUH Yac. 3rajjaemMo, M0 B OCTAHHHOMY 3BITI MIOAO0 YKpaiHu €BpOKOMICis
HAroJIoIIye Ha HEOOX1THOCTI:

— BIJIMOBUTHCS B MapadoHy;

— TPUNUHUTH THCK HA )KYPHAIICTIB Ta TPOMAISTHChKE CYyCHIBCTBO;

— 3a0e3meunT CBOOO Y AISTILHOCTI OMO3UIIITHUX CHIT;

— TIOBEPHYTH MIJ3BITHICTh YpAIYy MapIaMEHTY;

— 3pobutn poboty BepxoBHoi Pamu mnpo3oporo, 30kpema, MNIISTXOM
3a0e3nedeHHs JOCTYIy JKypHAIICTIB Ta OanaHCy B iH(OpMaIifHOMY MNpOCTOpI
MapJIAMEHTCHKOrO KaHamiy [2].

JocnimkeHHs 1€l TeMHU € 0COOJMBO BAKIIMBUM JJIsl YKpaiHU, sSiKa HE JIUIIIEC
nmparie 30epertd JAEMOKpaTU4HI I[IHHOCTI, aje ¥ 3MyIllIeHa MPOTUCTOSATU
iH(opMaliiiHIA arpecii, sKa € HEeBIJI'EMHOK YaCTUHOIO CY4YacHOl BIWHHU.
BupoOiieHHsT TpaBOBUX MIAXO[IB, IO 3a0e3MeuyloTh €(PEeKTUBHHUIA 3aXUCT
1H(popMaIiiHOTO NpocTopy 0€3 mopyieHHs (QyHaaMeHTaIbHUX MIPaB, € HarajabHOO
noTpeOOIo /I HalllOHAJIBLHOT MPAaBOBOI CUCTEMHU.

OT1xe, mpaBo Ha CBOOO Ty BUPAKEHHSI IOTJISAIB € OAHUM 13 hyHIaMEHTAIBHUX
npaB. CB000/1a BUPKEHHSI BKJIIOYAE HE JIUIIE TTPABO BUCJIOBIIOBATH BIIACHI JyMKH,
aje ¥ mykaTd, OTpUMYBATHU Ta TepeaaBaTH iHQopmMmalliio 6e3 BTpy4aHHS OpraHiB
epkaBHOI Biaay. Xoua Ie IpaBo He € adcomoTHUM. Moro peanizaris Moxke OyTH
oOMeXeHa B yMOBax, KOJU Il HEOOXIMHO IJIsi 3aXHWCTy IpaB IHIIMX 0OcCi0,
HaIllOHAJIbHOT 0€3MeKH, TPOMAJICHKOTO MOPSIAKY Y1 MOPAJIBHOCTI.

[len3ypa, sk kpaiHiii 3aci0 OOMEXKEHHS CBOOOJM BUPAKEHHS, 3TUIIAECTHCS
OJIHIEIO 3 HAMOLIBII CynepewIMBUX TeM y cdepl mpaBo3actocyBaHHs. BoHa moxke
3MIACHIOBATUCA SIK Y (POpMI TOMEpeTHLOTO KOHTPOJIIO 3a 3MICTOM i1H(opmarii 10 ii
nyOsikarii, Tak 1 B opMi BIMOBIIATLHOCTI Miciis nomupeHHs. [lonepenns neH3ypa
37IEOUTBIIIOTO BBAKAETHCS HECYMICHOIO 3 JIEMOKPATHYHUMU TMPHHIIATIAMH, OCKUTBKA
CTBOPIOE PU3UKH HEOOTPYHTOBAHOTO BTPYUYAHHS JIEpyKaBH Y TIPaBO Ha CBOOOTY CJIOBA.
Boanowac iCHyIOTh OOCTaBMHH, KOJM 3aCTOCYBaHHS IICH3YPH € BHUIPABIAHUM,
HANPUKJIAA, Y BUMAIKax OOpOTHOM 3 MpoMaraHjoro, 3aKIMKaMH 10 HACHUIIBCTBA YU
IHIIMMY BUAaMU 1H(OpMaIlii, siki MOXKYTb 3arpOKyBaTy CYCHUTbHOMY MOPSIKY.

Oxpemoro 3HaUEHHS TeMa B3aEMO/Iii CBOOOIM BUPAKCHHS TTOTIISIIB 1 IEH3YPH
HaOyBa€ y KOHTEKCTI 30poiftHOTO KOH(IIKTY. Bo€HHI /i1 CTBOPIOIOTH YMOBH, 32 SKUX

262



[IpaBa Mr0qUHN: METOAOIOTIYHUN, THOCEOJIOTTYHUI Ta OHTOJIOTTYHHIN acCTIeKTH

iHdopMarllis cTrae OJHUM 13 KJIIOYOBUX I1HCTPYMEHTIB BIUIMBY Ha CYCHUIBCTBO.
[Tommpenns ae3ingopmMaliii, mponarasaa BOPOKHEU1 Ta MaHIMYJIALIS TPOMaJICHKOIO
JTYMKOIO MOXYTh BHUKOPHCTOBYBATHCS SIK CKJIaJ0Ba TIOpWIHOI BiifHW, 3aBHar0uu
IIKO/IY HAI[IOHAJIBHIM Oe3meri. Y Takux yMOBax JiepKaBa 3MyIlieHa 3allpoBaKyBaTu
3aX0/M, CIPSIMOBAaHI1 Ha 3aXUCT 1HPOPMALIIMHOTO TIPOCTOPY, BKIHOYAIOUN TUMYACOBI
oOMexeHHS Ha CBOOOay BUpakeHHs. OgHAK Takl 3aX0[y TMOBWHHI OyTH YITKO
BPETyJIbOBaHI 3aKOHOM 1 BIAMOBIIATH MPUHIUIY MPOMOPIIHHOCTI, a0W YHUKHYTH
HEOOIPYHTOBAHOTO OOMEKEHHS (PyHIaMEHTAILHUX TIPaB.

CydacHa mpaBoBa JOKTPHHA AaKIIEHTYE€ yBary Ha HEOOXIIHOCTI MOIIYKY
OamaHcy MK CBOOOIOI0 BUpaXCHHS Ta 3a0€3MEYCHHSIM HaIllOHAJIBLHUX 1HTEPECIB.
Taxuit OanaHc MOBUHEH BPaxoBYBaTH CreU(IKy T1EMOKPATHYHOTO CYCIIIbCTBA, /1€
BUIbHE TOIIMPEHHS 1H(pOpMallii Ta KPUTHKA BJIAJId € HEBIJ €EMHOIO CKJIAJIOBOIO.
Boanouac nepkaBa Hece BIAMOBIIAIBHICTD 3@ 3aXUCT TPOMAJISIH BiJ] 3JI0BXKUBaHb,
K1 MOKYTh BUHUKATH 4epe3 0€3KOHTPOJIbHE MOMTUPEHHS MIKIJIMBOTO KOHTEHTY.

Takum ynHOM, TeMa IIpaBa Ha CBOOO1y BUPAKECHHSI MOTJISIIB Ta IIEH3YPH Ma€e
3HAYHUN MPABOBUM 1 TPAKTUYHUIN MOTEHINA JIJISl TOCHIJKEHHS, aJ[)Ke OXOIUTIOE HE
JUIIE acCMeKTH 3aXUcTy (QyHIaMEHTaJbHUX TpaB, a W MNHUTAHHS MPOTUII]
1H(}opMaIIiHUM 3arpo3aM y ri100ajbHOMY MaciTaoi.

Cnucok BUKOPUCTAHHUX JZKEPEI:

1. Alforova T. M., Koba M. M., Lehka O. V., Kuchuk A. M. Right to Freedom of
Expression v. Reputation Protection (Based on ECtHR Practice Materials). The Age of Human
Rights Journal. 2022. Ne(18). P. 311-330.

2. Ukraine Report 2024. URL https://neighbourhood-enlargement.ec.europa.eu/ukraine-
report-2024_en.

Manuniao HOCHUK,
3100yBay BUIIIOI OCBITH

Hayxosuii kepienux:

Mapuna BOUTIOK,

BUKJIa/1ay Kadenpu Teopii

Ta 1CTOpIi IepKaBu 1 IpaBa,
KOHCTUTYI[IHHOTO IpaBa Ta Mpas JIOUHU
JIHIMPOBCHKOTO JEPAKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

HOPYIIEHHS ITOJIO’KEHD KOHBEH]{Ii PO 3AXUCT
HUBLIBHOI'O HACEJIEHHSI I YAC BIMHU POCINCBKOI
OEJAEPALII ITPOTHU YKPAIHU

[Topymennss KonBeHIIli mpo 3aXMCT IMBUIBHOTO HACEJIEHHS IIiJ Yac
MOBHOMACIITAOHOTO BTOPTHEHHS pocii B YKpaiHy uyepe3 CUCTeMaTH4HI aTaku Ha
IMBUIBHI JIIKApHI Ta MEIUYHY 1H(PPACTPYKTYpy JE€MOHCTPYIOTh Cepilo3HE
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NOPYIICHHS MDKHAPOJAHOTO F'yMaHITAPHOTO MpaBa Ta 3arajJibHONPUHHATUX MpaBUIl
BIMfHU, 110 BUKJIUKAJIO >XOPCTKY KPUTHUKY 3 OOKY MIXKHApPOJHOI CIIJBHOTH,
BKIItOUaroun Pany €Bponu.

Braciigok moBHOMacmTabHO1 BIMHM, PO3B’sI3aHOI POCIEI0 MPOTH YKpaiHU,
1523 MenuuHux 3akiaayd OyJo TMOIIKOKEHO Ta me 195 — 3pyHHOBaHO BIIEHT.
Oxkpim ToTO, pociiickka apmist momkoauita 103 Ta 3HummMIa 258 aBTIBOK €KCTPEHOT
MeAU4HO1 JomomMoru [1].

OOcTpinu poci€ro JTikapeHb, aMmOyIaTopiid, aBTOMOOLIIB IIIBUIKOI JOMTOMOTH
Ta 1HIIOT MEOUYHOI I1HPPACTPYKTYpH € MpsSMUM mopylieHHsIM JKeHeBChbKOi
KOHBEHIII1 TTPO 3aXWCT IIUBLILHOTO HaceleHHs (mani —KoHBeHIIis), sska 3a00pOoHsIE
Oyab-sIKI aTakd Ha OO0'€KTH, IO HANAIOTh MEIUYHY JOMNOMOTY IUBLILHOMY
HaceneHHro. Crarta 18 KoHBeHIlii 9iTKO 3axuiliae IUBUIBHI JIIKapHi, 3a00poHsE
OyJIb-sIK1 BOPO3XK1 i1 1010 HUX.

Kpim Toro, TpaHCHOPT 13 MOpaHEHUMHU, 3T1IHO 31 cTaTTeIo 21, TAaKOX MOBUHEH
OyTH 3axXHUIIEHUM 1 MaTH CIeliaJibHI eMOJeMHu JJi1 HEeJOMyIleHHs Hanany. JlaHa
CTaTTsl BU3HA4ae€, 10 KOJOHM aBTOMOOLIIB ab0 caHiTapHI MOI3M HA CYIl YM Ha
CHeIiajJbHO OCHAIIEHUX CyJHaX Ha MOpi, SKI MEpPeBO3ATh MOPAHEHUX 1 XBOPHUX
IUBUIBHUX OC10, IHBAII/IIB Ta MOPOALICH, KOPUCTYIOTHCS TOBArok0 Ta 3aXHUIIAI0THCS
TaK caMo, SIK 1 JiikapHi [2].

[Ipote pociiicbka apMmisi CUCTEMAaTUYHO ITHOPYE I TOJIOKEHHSI, 3aBJal04un
MacIITaOHUX PYWHYBAaHb YKPAaiHCbKIA MEIWYHIN 1HQPACTPYKTYypl. YHACHIAOK LIHX
Iii 3pyWMHOBaHO a0O0 TMOUIKOJKEHO COTHI JIIKApeHb 1 aBTOMOOUIB IIBUAKOI
JOTIOMOTH, TII0 YHEMOXIMBITFOE HAJaHHS MEIMYHOI TOTTOMOTH MHPHUM >KUTEIISM 1
CTaBUTb I1]T 3arpo3y KUTTS OAratbox JIFOJIEH.

€Bpomna Ta 1HIII1 MI>XKHAPO/IHI OpraHi3allii 3acCyIuiau 11 J1ii pocii, BU3HABIIH 1€
rpyOMM MOPYIIEHHSIM HOPM MIXHApOJIHOTO T'ymMaHiTapHOro mpasa. Paga €Bporu
HEOJIHOPA30BO HAroJIONIyBaJla HAa HEOOXIAHOCTI JOTPUMAHHS MIKHAPOIHOTO
TYMaHITQpHOTO TIpaBa Ta BUMAarajia HEralHOro MPUMWHEHHS aTaK Ha IUBUIbHY
1H(ppacTpyKTypy. ¥ CBOIX 3asiBaX BOHA 3aKJIMKaJia IO BIAMOBIAAIBHOCTI BCIX, XTO
NPUYCTHUN 10 BOEHHHMX 3JIOYMHIB, 1 MIJKpECIHMia, Mo il pocli MOBHHHI OyTH
00'€eKTOM MI>KHApPOJIHOTO PO3CIIIIyBaHHS Ta CYyJI0OBHX MPOIIECIB.

TakuM 4uHOM, MOJI0KEeHHS JKEeHEeBChbKUX KOHBEHIIIA HA MPAKTHUIIl JIepKaBa-
arpecopka He BUKOHYE. ATaKu Ha MEAWYHI 3aKJIau MPOJAOBKYIOThCS, HE3BAKAIOUN
Ha YWCJCHHI NUILIOMATUYHI 3asSBU Ta 3aKJIWKH 3YIMUHUTH HACHIIBCTBO. Peakiris
MDKHApOJHUX opraHizamii, Takux sk Paga €Bponu Tta OOH, oOMmexyeTbcs
31€OUIBIIOT0 JUIIJIOMAaTHYHUM OCYJIOM, III0 CBIIYHATH TPO HeePEKTUBHICTH
ICHYIOUMX MEXaHI3MiB MDKHAPOJHOIO IMpaBa, Ikl HE MOXYTh 3a0€3MEeUUTH 3aXUCT
IIMBUIBHOT'O HACEJICHHS Ta 1HQPACTPYKTYPH i1 yac 30poitHIUX KOH(IIKTIB. 3 OTIISAY
Ha I1e, MDKHApOHA CIIJILHOTA Ma€ IEPEHTH BiJl UIJIOMATHYHUX 3asB 10 aKTUBHHUX
¥, K1 BKJIFOYAIOTh MMOCUJICHHS CAHKIIIH, BINCHKOBY MIATPUMKY YKpaiHH, a TAKOK
CTBOPECHHS HOBHX MEXaHI3MIB i 3a0e3MedeHHs JOTPUMaHHS TYMaHITapHOTO
mpaBa B yMOBax BiMfHH.
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€aunzaBera IIABJIYX,
3100yBay BUILIOT OCBITH

Hayxkosuii kepierux:

KOais 3ABI'OPO/IHSA,

JOIIEHT Kadeapu Teopii

Ta 1CTOpIi Iep>KaBu Ta Mpapa,
KOHCTUTYIIIHHOTO TpaBa Ta Mpas JIOUHU
JIHITIPOBCHKOTO JIEP3KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpPaB,
KaHIUAT IOPUANIHAX HAYK, JTOIEHT

HNPE3YMIIIIA HEBUHYBATOCTI TA ITPABO
HA CBOBOAY 1 OCOBUCTY HEJOTOPKAHHICTD
B YMOBAX BOEHHOI'O CTAHY

Tema mnpe3ymmilii HEBUHYBAaTOCTI Ta TMpaBa Ha CBOOOAY 1 OCOOHCTY
HEJIOTOPKAHHICTh € OJIHI€I0 3 (DyHIaMEHTANbHUX Y OY/Ib-AKif MPaBOBIM CHUCTEMI.
[Tpe3ymmiIliss HEeBUHYBATOCTI Ta MPaBO Ha CBOOOY 1 OCOOMCTY HEAOTOPKAHHICTD €
OCHOBOITOJIOKHUMH TPUHIUIIAMA KPUMIHAJIBHOTO TPOIECY Ta MpaB JIIOAUHH, SKI
320€3IeuyIOTh CIIPaBeNIMBUI CYJIOBHM PO3IJIA 1 3aXUCT 1HAWBIAA BiJ CBaBUILHHUX
Y1 HEMPAaBOMIPHUX JIii 3 OOKY JeprKaBH.

B ymoBax MupHOro wacy Iii TPHUHIMION € HEBIIE€MHOK YaCTUHOIO
JIEMOKPATUYHOI IIpaBoOBOi cucTtemu. [Ipore iXHe 3aCTOCYBaHHS B YyMOBAaX BOEHHOI'O
CTaHy MOTpedye AeTaIbHOTO aHaIi3y Ta 0COOJMBOI yBaru, OCKiJIbKHM Takli 00CTaBUHU
CTBOPIOIOTh PHU3HMKU JIJIsS TMpaB JIIOJUHU 4Yepe3 OOMEXKEHHsS IpaB 1 CBOOOM, sKi
MOXYTh OyTH HEOOXigHl myig 3a0e3MedeHHs HalllOHalbHOI Oe3NeKu Ta
IPOMAJICEKOTO TTOPSIIKY.

BoenHnii cran sk HaaA3BUYalHUM PABOBUM PEKUM Ma€ CyTTEBUM BIUIUB Ha
JUSTBHICTD JIEP)KaBHUX OpraHiB, 30KpeMa Ha 3aCTOCYBaHHS 3aXOJlIB OOMEKEHHS
mpaB 1 cBOOOJI TpoMalisiH. Y IIMX YMOBaxX MOXJIMBE BBEJCHHS OOMEXEHb Ha MPaBO
Ha CBOOOJY Ta OCOOMCTY HEJIOTOPKAHHICTh, @ TAKOXX Ha IEBHI MPOIECyabHI
rapanTii, Takl SIK MPEe3yMIIis HEeBUHyBaTocTi. Hampukian, y pas3i BilICBKOBHX
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3JI0YMHIB 200 MiA03p Y MIMUTYHCTBI MOXKYTh 3aCTOCOBYBATHCS MPUCKOPEHI CYI0BI
npoueaypu, 0e3 HaJIeKHOT0 IOTPUMaHHS BC1X CTaHIapTIB KPUMIHAJIBLHOTO MTPOIIECY,
110 MOTEHIIINHO M pUBA€E MIPUHIIUI MPE3yMIIITIi HEBUHYBATOCTI.

3 ornsiy Ha 1e, JOCHIKEHHS TEMH TIPEe3yMIIIii HEBUHYBATOCTI Ta IIpaBa Ha
CBOOOJTY 1 OCOOMCTY HEIOTOPKAHHICTh B YMOBaX BOEHHOI'O CTaHY € HAJA3BHYANMHO
BOKJIMBUM JUIA PO3YMIHHS TPAaBOBUX BHUKIHKIB, IO IIOCTAIOTh TIEPE.
HaIllOHAJTPHUMHU TPAaBOBUMH CHCTEMaMH B YMOBax HAJI3BHYAMHUX CHTYAIIH.
BusHnaueHHs MeX Ta yMOB, 3a SKMX OOMEXKEHHS IMX IMPaB € MPABOMIPHUMH, 1
BUBYCHHS MEXaHI3MIB 3aXUCTy IpaB 0cCi0 y neploz[ BOEHHOTO CTaHy Ma€ BEIUKE
3HAYCHHS JJIA 3al00iraHHs 3JIOBKUBAHHSM 1 BIIHOBIIGHHS TPaBOBOi PIBHOBArd B
yMOBaX HaJI3BUYATHUX OOCTaBUH.

Tema HaOyBae 0coOJIMBOI aKTyaIbHOCTI B YKpaiHi, Jie B yMOBaxX TPUBAIOYOTrO
30pOHOT0 KOH(IIIKTY Ta OTOJIOIIEHOTO BOEHHOTO CTaHy Ba)KJIMBO BU3HAUMTHU YITKI
MEX1 3aCTOCYBaHHS OOMEXEHb TMpaB JIIOJAMHM Ta 3a0e3meuuTu eGeKTUBHUMN
IIPaBOBHM 3aXHUCT BiJI CBaBUIbHMX [, III0 MOXYTh 3arpOKyBaTH 1HIWBIAyaJIbHUM
mpaBaM 1 CBOOOIaM.

VY oMy KOHTEKCTI 3rafjaemMo 4. 5 ¢T. 615 KpuMiHanbHOTO IpoliecyaibHOTo
KOZIeKCY Y KpaiHu, BIAMOBIAHO JI0 KO, KOJIM MIATOTOBYE CYIOBE 3aCiIaHHS HE MOXKE
BIIOYTHCS, TO 3amOOLKHHUIM 3axiJ y BUINIAAI TpUMaHHS MiJ BapTol0, KU OyB
oOpanuii paHimie, aBTOMaTHYHO MPOJAOBKYETHCS 0 TOTO MOMEHTY, TIOKH CY/T 3MOXKE
PO3MISIHYTH Lie MUTaHH. [IpoTe Takuii aBTOMaTUYHUIA NPOJOHTaliMHUNA TEPMIH HE
MO>K€ MEPEBUILYBATH ABOX MiCSILIB [1].

Leii mpunuc Mae BaXKJIMBE IOPUAMYHE 3HAYEHHS 1 MOTpedye AETaIbHOIO
aHaii3y B KOHTEKCTI IPe3yMIIL1i HEBUHYBATOCTI Ta MpaBa Ha CBOOOAY Ta 0OCOOUCTY
HEJOTOPKAHHICTh, OCOOJIMBO B YMOBaX OOMEXEHb, MependadeHuX Yy MpaBOBii
CUCTEMI TI1J] 9ac JOCYTIOBOTO PO3CIIiTyBaHHS.

3riJIHO 3 MPE3YMIIIIEI0 HEBUHYBATOCT1, 0C00a, sIKa MA03PIOETHCS B CKOEHHI
3JI0YMHY, BBAXKAETHCS HEBUHHOIO, MOKH ii BUHYBATICTh He Oyje JOBeJcHA B
cynoBomy mopsanky. lle o3nagae, mo »xoaHa ocoba HE MOBUHHA MijIaBaTHCS
MOKapaHHIO /10 BUHECEHHsSI BUPOKY CyZIOM, 1 ii mpaBa Ha cBOOOIY Ta OCOOUCTY
HEJIOTOPKAHHICTh MalOTh OYTH 3axHIINEHI, SKIIO HEMa€e JOCTATHIX IiJCTaB s
0OMEKEHHS LIUX PaB.

[Ipunuc, mo BKazye Ha MOXKJIUBICTh MPOJOBXKEHHS 3aM001XKHOTO 3aX01y Y
BUTJISIII TPUMAHHS 11T BApTOIO O€3 MPOBECHHS IT1IT0TOBYOTO CYJ0BOTO 3aCiIaHHS,
MOKe OyTH CHpUUHATHIA SK MOTEHIIIITHE MOPYIIEHHS MPEe3yMIILii HEBUHYBATOCTI,
OCKIJTbKM 0c00a 3aJIMIIAEThCA TM1J BapTOK HAaBITh 1O BUPIIICHHA MUTAHHS B
cynoBoMy 3acifanHi. lle cymepeduTh OCHOBHUM MPHUHIUINAM KPUMIHAIBHOTO
MpoIieCy, 30KpeMa TpaBy Ha CBOOOTY Ta OCOOMCTY HEJOTOPKAHHICTh, OCKUIBKU
ocoba Moxe OyTm mo30aBjeHa BOJI 0€3 HAJIEKHOI CYJOBOI TEPEBIPKH, IO €
HEOOXITHUM JTSI T ATBEPIKEHHSI OOTPYHTOBAHOCTI TAaKMX OOMEKEHbD.

3 oaHoro OOKy, Ileil mpuUmuc MoxKe OyTH OOIPYHTOBaHMN HEOOXIAHICTIO
3a0e3MeyeHHs HaJIeKHOTO PO3CIIAYBaHHS 1 HEAOMYIIEHHSI MOXJIUBOCTI BILUTUBY Ha
CBIJIKIB UM MPUXOBYBaHHS JOKa3iB, IO € BAXXJIUBUM I HAJEKHOTO BEIACHHS
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KpUMiHAIBHOTO TIporiecy. BogHouac y BUTIAAKY, KOJIM TiI03PIOBAHUNA TPUMAETHCS
IiJ BapTOIO TOHAJ BCTAHOBJICHHWN TEPMiH, II€¢ MOXE IOPYIIyBaTH MPUHIIATN
IIPABOBOTO 3aXHCTy, OCOOIMBO SKIIO TPOJOBXKCHHS TPUMAaHHS I BapTOIO
BiOyBaeThCsi 0€3 HAJEKHOTO CYJOBOTO KOHTPOJIO, SKHHA € KIFOUOBUM JIJIst
3a0e3MeYeHHsI PaB JIFOIHHU.

[e# mpunuc TaKOX CTaBUTH ITiJT TUTAHHS 3aCTOCYBAHHS 3aTI001KHOTO 3aX0Ty
TPUMaHHA TiJA BapTOIO0 SK Mipu, 0 Mae OyTH BHUKIIOYHO OOIPYHTOBAHOIO,
MPOTIOPIIIHOIO 1 HEOOXIAHOI IS JTOCATHEHHS IUICH KPUMIHAJIBLHOTO IPOIIECY.
Horo 3acTocyBaHHS MOBHHHO OYTH PETENEHO IIepeBipeHe CyI0M, a TPHMMAHHS i
BapTOIO 0€3 TAKOTO KOHTPOJIFO MOXE CTAaTH IMOPYIIEHHSIM TapaHTIi MpaB Ha CBOOOTY
Ta 0COOUCTY HETOTOPKAHHICTb.

Takum YuHOM, TPUNTUC MOKE BUKJIMKATH MEBH1 MPABOBI MPOOJIEMHU, OCKITIBKU
BiH Iiepei0avae MpoJOBKEHHS 0OMEXKEHHsI ITpaB Ha CBOOO/TY ITiJ1 4ac pO3CIIiTyBaHHS
0e3 TpoBEJAEHHS CYJIOBOTO 3acijaHHsa. BaxnmuBo, mo0 mneil MexaHi3Mm
3aCTOCOBYBABCA JIMIIE Yy BUKIIOYHHMX BHUIIAJKaX, 3 HAJICKHUM JIOTPUMAHHSIM
MPUHITUIIIB MTPOMOPIIIHOCTI Ta 3aXUCTY MPaB JIOAUHH, [0 € BAXIUBUM €JIEMEHTOM
B KOHTEKCTI TapaHTiii Mpe3yMmilii HEBHMHYBATOCTI Ta MpaBa Ha CBOOOAY B
JIEMOKPATUYHOMY CYCIIbCTBI.

Cnycok BUKOPHCTAHMX JKepeJt:
1. Kpuminanehuii npouecyansHuii konekc Ykpainu. URL https://zakon.rada.gov.ua/
laws/show/4651-17

Ouaexcanap IOAPE3S,
3100yBay BUILOI OCBITH

Hayxosuii xepienux:

IOunis OJIIAHUK,

BUKJIa/1a4y Kadenpu
aJIMIHICTPATHUBHOTO MPaBa 1 MPOIIECy
JIHITIPOBCHKOTO JIEP3KaBHOTO
YHIBEPCUTETY BHYTPILIHIX CHPAB

ITPABOBE PEI'YJIIOBAHHSI 3AXUCTY JITEN
B YKPAIHI

Y cydacHOMY CBITI OCHOBHHUMH XapaKTEPUCTHUKAMHU KUTTA € TIHOOKI
IHTErpalliifHl TPOIECH, SKI OXOIUTIOITh pPi3HI chepu: EKOHOMIKY, TMOJITHKY,
CoIliaJIbHI BITHOCKMHU Ta mpaBo. {1 iHTerpaiiifdi mporecu, 30Kpema, MposiBISIOThCS
B MOCHJICHHI MIrpaIiiHuX MpOIECiB, SKi MPU3BOIATH JI0 BUHUKHCHHS YHCICHHHX
MIPaBOBIIHOCHH, IO BUXOAATh 3a Meki ojHiei nepxkaBu. Lli mpaBoBigHOCHMHU
noTpeOyIOTh PEryIIOBAHHS HA MDKHApOJHOMY PIBHI, LIO0 CTaJIO OCOOJIMBO
aKTyaJIbHUM y KOHTEKCTI TIParHeHHs JepKaB CTaTH ACMOKPATHYHUMH, JI€ 3aKOHH
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MPaIio0Th, a JIOJIU MAaOTh MEBHI CBOOOM 1 PiBHI MpaBa.

B Vkpaini iHTerpaiiisi 3aKOHOJJaBCTBa B €BPONEHCHKE MPABO MAa€ BaXKIIMBE
3HAYCHHS JIJIS 3aXHUCTY MpaB AITeH. Y 1IbOMY KOHTEKCTI paTudikaliis Mi>KHAPOIHUX
JIOTOBOPIB y cdepl ciMeHHOTo mpaBa, po3poOiieHuX B pamkax Pamu €Bponu Ta
["aa3pkoi KoH]epeHilii 3 Mi>KHAPOAHOTO MMPUBATHOTO TIPaBa, € KIto4uoBoto. i yronu
JI03BOJISIFOTH BUPIIIYBATH MPAKTUYHI MTUTAHHSA, OB S3aH1 3 peaji3alli€lo mpas AiTeH,
PETYIIOIYN MaTepiaiabHi Ta OCOOMCTI BITHOCHHH MK O0aThKamu Ta MiTbMH. OTHUM
13 OCHOBHUX JOKYMEHTIB, 110 OKpecitoe mpasa autunu, € Konsenmis OOH mnpo
mpaBa JUTHHH, sIKa BU3HAYA€ MPABOBI cTaHAapTH y cdepi 3axucty mpas gitei. L
KOHBEHIlIs1 Oyna partudikoBaHa Ykpainoto 27 mororo 1991 poky Ta nHaOyna
YUHHOCTI 27 BepecHs TOro X poKy. BoHa BCTaHOBIIOE OCHOBOIOJOXHI IMpaBa
JUTUHU, 30KpeMa MpaBO Ha >KUTTSI, PO3BUTOK, OCBITY Ta 3aXUCT BiJl HACHUJILCTBA 1
excrutyarartii [1, 3].

BaxxnuBoi0 4acTHMHOIO MIKHAPOJHOTO MPABOBOTO MOJsi YKpaiHU € TaKOX
HU3Ka JI0roBopiB, mianucanux y 2002-2003 pokax, sKi peryaiorTh pi3HI aCIeKTH
npaB giteil. 3okpema, y 2006 pomi VYkpaina patudikyBana KoHBeHII0 mTpo
[IUBUILHO-TIPABOB1 ACMIEKTH MIXKHAPOTHOTO BUKpaieHHs aiteit (1980), EBponeiichky
KOHBEHIIIO Mpo 31iiicHeHHs mpaB nited (1996), KoHBeHIi0 Mpo FOpUCIUKIIIIO,
1110710 0aTHKIBCHKOT BIJMOBIIAIBHOCTI Ta 3axucTy niteit (1996) ta iHun yromu, sxi
CTOCYIOThCSI CTSITHEHHSI aJTIMEHTIB 3a KOPJOHOM 1 BH3HAHHS DIIIEHb CTOCOBHO
3000B’s13aHb PO yTPUMaHHS [2, C. 45].

VYkpaiHa He JullIe NPUEAHYETHCS 1O YNHHUX KOHBEHIIIH, aje il akTUBHO Oepe
y4acTh y po3poOIli HOBUX MIKHAPOJHUX IHCTPYMEHTIB y cepi CIMEIHOro mnpasa,
TakKX K €Bporeiicbka KOHBEHIIIs 3 ycuHoBIeHHs Ta KonBenuis Panu €Bponu npo
3aXMCT JITEH BiJI CEKCyalbHOI eKCIUTyaTallli Ta CEeKCyaJbHOTO pO30eIIeHHS.
BaxnuBum € i toit (dakt, mo He Bci kpainum €C parudikyBanu CtamOyiIbChbKy
KOHBEHIIII0, 30KpeMa YropiuHa, Yexis, JlaTsis, JIutea Ta CnoBauunHa. YKpaiHa,
SIK 0JTHa 3 KpaiH-aBTOpoK CTaMOyJIbChKOI KOHBEHITIT, Imianucania ii 7 mucromnana 2011
poky, a parudikyBana 20 yepHs 2022 poky. CTOCOBHO €BponeicbKoi KOHBEHITIT
PO BU3HAHHS Ta BUKOHAHHS PIIICHB 010 OIIKK Ha/I JITbMH, siKa OyJia po3po0iicHa
B pamkax Panu €Bpornu, ii patudikaiiis BigOynacs BiAMOBIIHO 10 3aKOHY YKpaiHH
Bi11 6 6epe3nst 2008 poky Ne 135-VI. L KOHBEHIIIs Hala€ MOXKJIMBICTh BUPIIIYBaTH
MUATaHHSA, OB’ s13aH1 3 MIKIYBAHHIM Npo IUTUHY. BoHa Bu3Hauae TepMiH "omika" siK
paBoO 0COOM Ha MOKJTUBICTh MIKJTYBATUCS PO JUTUHY, 110 BKJIFOYAE TUTAHHS MICIIS
NPOXKMBAHHS Ta KOHTAKTIB 3 TUTHHOIO. [10J10)KEeHHS KOHBEHIII{ 3aCTOCOBYIOTHCS HE
nuuie 10 Gi3uYHUX, aje i 10 OPUANYHUX 0C10, YCTaHOB Ta OpraHi3alliid, Ipu IbOMY
HE MOIIUPIOOTHCS Ha 0CI0, SKi PECTABISAIOThH IHTEpecH aiTel [4].

Biamosinuo nmo crarti 171 CimeliHOTO KOJIEKCY YKpaiHU AUTHHA Ma€ MPaBO
Ha BJIACHI JIyMKH Ta Ha Te, 100 iX BUCIOBIIOBATH. Lle mpaBo € BaKITMBUM aClIEeKTOM
il 0cOOMCTICHOTO PO3BUTKY 1 cripusie (OPMYBaHHIO y AUTHHU MOYYTTS BIACHOI
rigHocTi. baTbku Ta iHII WieHu ciM'T 3000B'13aH1 CTBOPIOBATH YMOBH JJISI BUTBHOTO
BUCJIOBJTFOBAHHSI TYMOK IUTUHU Ta OpaTH JI0 yBard ii IyMKH IIPH YXBaJICHH1 PIIIICHb,
AK1 cTocytoTbes 1i ocodbucroro xutts. Crarts 17 CiMelHOro KoJekcy BH3HAYae
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pOJIb OpTaHiB OIIKK Ta MIKJIyBaHHS Yy 3a0e3ledYeHH] BUKOHAHHS CIMEHHHUX TIpaB i
000B's13KiB. L1 opranu BiJIMOB1Ial0OTh 3a IOIMIOMOTY 0co0aM y 31HCHEeHH] iXHIX Mpas,
a TakoXX OepyTb yd4acThb Yy CYAOBHX CIIpaBax, MOB'SI3aHUX 3 M030aBJICHHAM
OaTbKIBCHKUX MpaB Ta iX MOHOBJICHHSM. TakuM 4YMHOM, BOHM BHUCTYMNAIOTh SIK
3aXMCHUKH 1HTEPECIB TUTUHH Y TIPABOBIN CHCTEMI.

Koucturyuiitnuit Cyn YkpaiHu BU3HAB HEBTpPYYaHHS B CIMEHHE >KUTTS
Oe3MiCTaBHUM, 3a BUHATKOM BHIIAJKIB, MEepea0aveHnX 3aKoHOM. Y crarTi 51
Koncturynii Ykpainu 3a3Ha4a€eThCsl, M0 TUTHHCTBO OXOPOHSAETHCS JEPHKABOIO, 1110
€ BOXJIMBUM €JIEMEHTOM 3axXHCTy MpaB JiTed. 3akoH Ykpainu «IIpo oxopony
JUTUHCTBa» TaKOK BCTAHOBJIIOE O0OB'SI30K JeprKaBU 3a0€3MEUNTH HAJICKHI YMOBU
JUTSL PO3BUTKY MITEH, IO MAKPECIIOE BAXIUBICTh CIMEHHOTO OTOYCHHS B IIHOMY
npoteci. 3rigHo 3 CiMeHHUM KOJEKCOM, OAThbKHM MarOTh OOOB'SI30K YTpUMYyBaTH
CBOIX JITEH 3 MOMEHTY iX HApOJKEHHs JO0 JOCATHEHHS HUMHU MOBHOMITTA. lle
BKJIIOYA€E B ce0e He TUIbKM MaTrepiaibHI BUTpATH, aje i eMOIIiHY MIATPUMKY Ta
BUXOBaHHA. Y BUMAJKY HEHAJICKHOTO BUKOHAHHS IIMX OOOB'SI3KIB 0ATHKU MOXYTh
HECTH BIATOBITABHICTH MEepe]] 3aKOHOM [2, C. 84].

MixHapoaHO-TIpaBOBa JIOTOBipHA 0a3za YKpaiHU TaKOX CHPHUSIE 3aXUCTy TPaB
niteil. 3okpeMa, B YKpaiHi yKJIaJieH1 IBOCTOPOHHI IOTOBOPH PO MPaBOBY JOIOMOTY
y LIMBUIBHUX CIIPaBax, K1 I03BOJISIIOTh BUPILITYBATH MUTAHHS CTSTHEHHS aIMEHTIB 3
TPOMA/ISH, 1110 MPOKUBAIOTH 32 KOPAOHOM. Lle € BaXkIMBUM KPOKOM Yy 3a0€3MeUeHHI
MpaB JUTHUHU Ha YTPUMAaHHS, HE3aJICIKHO BIJl MICLISI POKUBaHHA 0aThKiB. B Ykpaini
MPOTATOM OCTAHHBOTO Yacy BIJOYJMCS 3HA4HI 3MIHM B OCMHCIIEHHI Ta peajizauii
npaB giteil. JlepkaBa mnouana Oulblle yBaru MNPUAUIATH 1HTEpecaMm JiTei,
YIOCKOHATIOIOYM MEXaHI3MH KOHTPOJIO 32 JOTPUMaHHSIM 3aKOHOJABCTBAa B cdepi
OXOpPOHH JUTHHCTBA. PO3BUTOK COINIaJIbHO-TIPABOBUX IHCTUTYIIIN, SIKI 3aMaIOTHCS
3aXHCTOM JITEeH, TAKOXK CIIPHsE MOJIIIIICHHIO CUTYaIlli B 111K cdepi.

Otxe, 3axuCT mpaB JiTed B YKpaiHi € OaraTOrpaHHUM IPOIIECOM, SIKHIA
BHMarae KOMIUIEKCHOTO IiIX0ay 3 00Ky JAepkaBH, CYCIIIJIBCTBA Ta POJAUHU. 3aBISKU
HAsSIBHOCTI YITKUX TpaBoBUX HopM y CiMeHHOMY KOJEKCI Ta 3000B'SI3aHHIM
MDKHApOJIHOTO TMpaBa YKpaiHa Ma€ MOXJIHMBOCTI JJig €()EKTUBHOTO 3aXUCTy IpaB
JITEN Ta CTBOPEHHS YMOB JJI iXHROTO TapMOHIMHOTO po3BUTKY. OHAK BaXIJIMBO,
o0 ycCl y4acCHUKHM MPOLECY MpalioBald pa3oM sl JOCSATHEHHS LUX IUJICH,
3a0e3Meuyoun MaciuBe Ta 0e3neyHe JUTUHCTBO JIJIsl KOYKHOI TUTUHH.
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Maxkcum ITOCIIIVIBKO,
3100yBay BUIIIOi OCBITH

Hayxosuii kepienux:

Ounena MAPYEHKO,

podecop kadeapu Teopii

Ta ICTOpIi Iep’KaBy Ta Mpapa,
KOHCTHUTYIIIHHOTO TIpaBa Ta MpaB JIOAHHH
JIHIIIPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,

nokTop (himocoPCchKkux HayK, Ipodecop

AOTPUMAHHA ITPAB JIIOAUHU NI YAC MIKAEPKABHUX
35POMHUX KOH®JIIKTIB

He3Baxkatoun Ha 3yCHIUIS yChOTO ILMBUII30BAHOTO JIEMOKPATUYHOTO CBITY
mo0 3abe3neueHHs MHUpPY B YKpaiHi, poCiChbKO-yKpaiHCbka BiliHAa TpuBae. Y
KOHTEKCTI ITUX JKaXJIMBUX 1 HEOE3MEUHUX ISl CYBEPEHITETY HAIIO1 JePKaBH MO
HAJ3BUYAHO aKTyaJbHUM CTa€ TMTaHHS CTaBJCHHS [0 TIpaB JIOJWHU Ta
OCHOBOITIOJIOXHUX cB0OOA. BapTo 3a3HaunTH, M0 1S HAIIOI KpaiHK 1€ KPUBABHHM 1
JOCUTh JKOPCTOKHI 30pOWMHUN KOH(IIIKT, SIKM HEOJMIHHO YBIiiiie y CBITOBY
icTOpito, ajxke YKpaiHa BUOOPIOE CBOE TIPABO Ha BCTYI J10 €Bponeiickkoro Corosy,
Jie TpaBa JIOJUHU Ta OCHOBHI CBOOOAM CTOSITh Ha mnepuioMmy micui. Boanowac y
HalIOMY CYCIJIbCTBI BaXJIMBO BU3HABATU Ta PO3YMITH HEOOXIAHICTh 3a0€3MeUEHHs
IIpaB JIIOJANHU Ta OCHOBHUX CBO0O/ 32 Oy/Ib-SKMX 0OCTaBHH.

JlocniKeHHI0O MDKHAPOAHUX HOPM MIOJI0 3aKOHOJABUYOTO PETYJIOBAHHS
3aXMCTy MpaB JIIOJUHU TMiJ Yac 30pOHHUX KOH(QIIIKTIB Ta BiAMOBIIAIBLHOCTI 3a
MOPYIIESHHS TpaB JIOJWHU Ta ii OCHOBOIOJIOKHUX CBOOOJ, 3aKOHIB Ta 3BHUYAiB
BIliHM, TIOB’SI3aHUX 13 MOpYIIeHHsM cT. 2 KoHBeHIlli mpo 3aXHCT MpaB JIOJUHU 1
OCHOBOIOJIOXKHUX ¢B000 (1950 p.), mpuUCBATHIM CBOI Tpalll Taki AOCTITHUKA SIK:
P. Anmamxkin [1], M. I'matoBcekuii [2], O. PosymoBcrkuii [3], O. CenartopoBa [4],
M. IllepOina [5].

He mignsrae cyMmHiBy, 10 CyO0'€éKTOM, BIAMOBIIAJILHUM 32 BUKOHAHHS
3000B’s13aHb, BCTAHOBIICHUM MIKHAPOJAHUM T'YMaHITapHUM IIpaBoM, € Aepxasa. Ha
OCHOBI OCTaHHBOTO Oyja MoOyJOBaHa CHCTEMa BiANOBINATBHOCTI 32 MOPYIICHHS
3aKOHIB 1 3BHWYaiB BiliHW. [lpm BHKOHaHHI VYKpalHOK CBOIX Mi>KHAPOIHHUX
3000B’s13aHb 3aCTOCOBYIOTHCSI HOPMHU MIXHAPOJHOTO TYMaHITapHOTO MpaBa 100
3aXMCTy MaifHa JKepTB BiifHH, 0COOJIUBO ITMBIILHOTO HACEJICHHS, OCI0, sIKI BXKE HE
O0epyTh Oe3mocepeHbOi ydacTi y 30poitHOMY KOHQIIKTI, MaiiHa NHMBUIHHOTO
XapakTepy Ta 0ci0, OXOpOHU HEOE3NMEUYHWX BAHTAXKIB 1 KyJIbTYPHUX IIHHOCTEH
[3, c. 142]. CyuacHe MiXHapOIHE MPaBO IMOKJIAAa€ HA KOXKHY JCpKaBy OCHOBHY
BIJIMOBIATBHICTS, 32 3a0€3MedYeHHs] MPaBOBUX CTaHJAPTIB y pasi 30poitHOTro
KOH(ITIKTY BcepeanHi abo MK JepkaBaMu. BiamoBigHO 10 BUMOT MIKHAPOIHOT
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CHUIBHOTH 3aKOHOJABCTBO KpaiH-yYaCHHIIb MIDKHAPOJHUX OpraHizamiii Mae
BIJIIIOBIIaTH MIXKHAPOJIHUM CTaHAapTaM i MPUHIIMIIAM [5].

’Kenencbki kouBeHITT 1949 poky Ta Jlo1aTKkoB1 IPOTOKOJHU 10 HUX 1977 poky
YiTKO BH3HAYalOTh 3000B’s13aHHS CTOPIH KOH(MIIIKTY 3aXHUIIATH ITUBUIBHUX OCI0 Ta
IUBLIBHI 00’ €KTH Bijg 30poiiHoro Hamamy. [1i yac BIHCbKOBUX JI1i BOIOIOY1 CTOPOHU
MOBUHHI TTaM’ITaTH TIpo 11ie [6;7].

Ile o3Havae, M0 LMBUIBHI O0COOM MOTPEOYIOTH 3aXMCTy HE JIMIIE MiA 4ac
30poiHOr0 Hamaay, MiJ 4Yac aKTUBHOI (a3u, aje W MmiJ yac 3aTpUMaHHS MiCIs
3aCTOCYBaHHS CHJIM MPOTH BIMCHKOBUX 00’€KTIiB a00 KOMOATaHTIB MPOTHBHHKA,
OCOOJIMBO SIKIIIO BOHM 3HAXOIAThCA Ha TepuTopli mpoTwBHUKA. OCHOBHHUM
JOKEPEJIOM 3aCTOCYBAaHHS MDKHApPOJHOTO TyMaHITapHOTO MpaBa € JKeHeBCchka
KOHBEHIIISI TPO 3aXHUCT IMBUILHOTO HAceleHHs Mmija 4dac BiHM 1949 poky. Lls
Kouseniiisi nepenbdavae, mo B Oyap-sKUi 4ac 1 3a OyJb-IKUX OOCTAaBUH 3aXHIIA€
oci0, aKi nepedyBarOTh il 0QIIHHOI OKYIaIi€l KpaiHu, o nepedyBae B 30HI
KOH(DJIIKTY a00 Ha OKYTIOBAaHUX TEPUTOPISIX.

MixHapoiHe TyMaHITapHEe MPaBO BUMArae BiJl CTOPIH 30pOHHOTO KOH(IIIKTY
3aXWIIATH I[HUBUILHE HAcelleHHs. 30Kpema, He OyayBaTH BIHCHKOBI 00’€KTH B
HACEJICHUX IMyHKTaX, HE 3aKPUBATHU HACEJICHHS >KMBUM IIMTOM, HE Hapa)kaTh Ha
HeOe3NeKy MUpHE HaceaeHHS [7].

MiKHapOIHI JOTOBOPHU MO0 3aXHUCTY MPaB JIOJWHU 3aJTUIIAIOTHCS BKpai
BOXJIMBUMU HaBITh Yy BHIIQJIKaX BHYTPIIIHBOTO 30poitHOro KOHGMKTY. [
HalBOXJIMBIIIUM € T€, 10 MIKHAPOAHI JOKYMEHTH 13 3aXUCTy MpaB JIOJUHU
JOTIOMAraloTh PO3IIMPUTH Ta 3MILHUTH PI3HI PEXKUMH 3aXHUCTy, nepeadadeHi
IYMaHITApHUM TPaBOM, Y3rOJKYIOUM 3000B’A3aHHS WIOJAO IMpaB JIOAUHU 3
byHIaMEHTAIBHUMH ~ MIPKYBaHHSAMH TYMAaHHOCTI, 3aKpIIUICHUMH Yy  IUX
JIOKyMEHTaXx.

VY KOXHOMY CYCHIJIBCTBI SIBHIIE 30pOTHOT0 KOHGIIKTY HETaTUBHO BILIUBAE
Ha MpoIlec HaioTBOpeHHs. Hapasi Ha THMYacoBO OKYITOBAaHUX TEPUTOPISIX YKpaiHU
CEp03HO MOPYIIYIOTHCS MpaBa JIIOAUHUA Ta OCHOBHI CBOOOIM, Taki SK MPaBO Ha
KUTTS, CBOOOY Ta OCOOHCTY T1/IHICTh, TPABO HA HAJISKHE IMOBOXKEHHSI, 3aXUCT BiJl
KaTyBaHHsI, dKOPCTOKICTh 1 HEIIOJCHKE IMOBO/IKECHHS, IO € HEMPUUHSITHUM JIJIs
yCBhOTO ITUBIJII30BAHOTO CBITY.
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Anton PUJIYH,
3100yBay BUIIIOi OCBITH

Hayxoesuii kepienux:

OJjena MAPYEHKO,

npodecop kadeapu Teopii Ta icTopii
JepKaBy Ta MpaBa, KOHCTUTYLIIHOTO
IpaBa Ta MpaB JIFOJAUHH
JIHITPOBCBHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
JTOKTOp (hiTocCOPCHKUX HAYK, podecop

IPABOBA CUCTEMA YKPAIHCBKOI TETBMAHCBKOI JEPKABU:
CTAHOBJIEHHS, PO3BUTOK TA BIIJIUB KO3AIIBKOT'O
3BUUYAEBOI'O ITPABA

[IpaBoBa cucTemMa € OJHIEIO 3 KIIOYOBUX CKIIAJOBUX JEP>KABHOCTI, SKa
3a0e3neuye MOpsAoK 1 CTaOUIBHICTh Y CyCHUIBCTBI. Y KOHTEKCTI 1CTOpii YKpaiHu
npaBoBa cuctema ['eTbMaHIIMHY 3aliMae BaXXJIMBE MICIIE, aJ)Ke caMe B IIed mepiof
BIIOYBaJIOCS CTAHOBJIEHHS Ta PO3BUTOK YHIKaJbHUX NPABOBUX IHCTUTYTIB, IIO
OazyBaiucs Ha MO€JHAHHI 3BUYA€BOro mnpasa, HOpM Peui IlocrnonuToi Ta BIUBIB
€BPONENCHKOT TPAaBOBOI KYJIbTYPH.

Oco0nuBy poisib y GopMyBaHHI IPaBOBOi cucTeMu ['eThbMaHIIMHU BiAIrpaio
KO3allbKe 3BUYaeBe MpaBo. BoHO IpyHTYBanoCs Ha TPaaUIisIX YKPaiHCHKOTO HApOy,
BIMICHKOBHX 3BHYASX KO3aITBA Ta MPUHITUIIAX CIIPABEAIUBOCTI i piBHOCTI. Lle mpaBo
CTaJI0O OCHOBOIO JUIS OpraHi3allii CyCHiIbHOTO JKUTTS, PErYIIOBaHHS €KOHOMIUHUX,
COIIAJIbHUX Ta BINCHKOBUX BIAHOCHH Y ['eTbMaHChKiM nepskasi [1, c. 56].

[IpaBoBa cucrema € ¢QyHgameHTOM (YHKIIIOHYBAaHHS JCpXKaBH, sKa
3a0e3nedye TMOPSAOK, PETyNIO€ CYCIUIbHI BIJIHOCHMHU, CIPHUSE CTa0LILHOCTI Ta
PO3BUTKY. Y KOHTEKCTI YKPaiHCBhKOi1 iCTOpli OCOOJIMBE MicClle 3aiiMae MpaBOBa
cucteMa ['eTbMaHIIMHU — JEep>KaBHOTO YTBOPEHHS, sike BUHUKIIO B XVII cTomiTTi
B pesyiabrari HailoHaJibHO-BU3BOJIBHOI  BIMHM i npoBojgoM bormana
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XmenbHUIbKOTO. [IpaBoBa cucTema IHOTO IMEpioay BimoOpakana yHIKaJIbHE
MOEHAHHS PI3HUX TMPABOBUX TpaaMIliii 1 Oyja BaroMuMm etamoM y (hopMyBaHHI
YKpPaiHChKOI JIePKABHOCTI.

KitouoBoto CkJ1aoBOIO MPaBoBOi cucTeMH ['eTbMaHIIMHU OYyJI0 3BUYAEBE
paBo, 110 0a3yBanoca Ha TPATUIISAX YKPATHCHKOTO HAPOIY Ta BIMCHKOBUX HOpMax
KO3anTBa. BOHO perymoBalio MHUPOKUA CIIEKTP CYCIITLHUX BIJHOCHH, BKIIOYAIOUN
3eMeNbHI, MaWHOBI, CiIME€iHI, BIHCHKOBI cmpaBu. [IpMHIMIM CHpaBeqIMBOCTI,
PIBHOCTI Tepes] 3aKOHOM 1 KOJEKTHBHOTO BI/IpiH_IeHH}I KOH(QITIKTIB BiI[inaBaJ'II/I
BOKJIMBY POJIb Y IIOMY npaBl 3BUYaEBe TpaBo Tisi10 y hopMi HEMUCAHUX HOPM, K1
nepeaBaInCs 3 TOKONIHHS B TIOKONIHHS, Ta TPYHTYBAJIOCS HA TPAAUIISIX 1
MOPAJIbHUX YSBJICHHSIX CYCIIJILCTBA.

3BuyaeBe MpaBo [‘eTbMaHIIMHM Majo HE JIMIIEe pPEryIsITUBHUM, a W
o0’eHABYMI  XapakTep, OCKUIbKM  COpUsuio  (OpPMYBaHHIO  CIUIBHOT
MIPaBOCBIJJOMOCTI Ta 3a0€3MeuyBajo €JIHICTh KO3albKOTO ToBapucTBa. OCOOIMBICTIO
HOTO MpaBa Oyjla MOro THYYKICTh 1 3/IaTHICTb QJaNTyBAaTHUCS O HOBUX YMOB.
Hampukiaz, y BIICEKOBUX KaMIaHIAX JISUTM CyBOP1 NUCHMIUTIHAPHI MPaBUia, 110
IPYHTYBAJIMCS Ha MOHATTAX YECTI, BIAMOBIAAIBHOCTI M MiMOPSIAKYBAHHS HaKa3am
CTapIIMHU, TOAl SK Yy MHUPHHMM dYac OuUIbllie yBaru MNPUAUISIIOCS BHUPIIICHHIO
MoOYTOBUX Ta TOCIOAAPCHKUX MUTAHb [2].

Kozanpka pama — omHa 3 ¢opM CaMOBPSAYBaHHA JAEMOKPAaTUYHOTO
KO3al[bKOTO JiaJly. 3arajbHe 310paHHs KoO3aKiB, 1HOAI 3 MpeICTaBHUKAMU
JTyXOBEHCTBA, MICHKOI'O HACEJICHHsI 1 HaBiTh ceistHCTBA. JKiIHKM Ha pangy He
JIonycKanuch. Paia penpeseHTyBana BEpXOBHY Biaay Ha 3anopo3bkiit Cidl, a MOTIM
1 Ha Bclid moko3ayeHi Ykpaini. Ko3aupki paau, siki OyJd OCHOBHUM MEXaHI3MOM
YXBAJICHHSI PIllIEHb, TSN SK CBOEPITHUN CyIOBO-aAMIHICTpPATUBHUN OpraH, IO
pO3B’sI3yBaB CIIOpPH, BHU3HAYaB MIpW TOKApaHHS 3a 3JI0YMHU Ta 3aTBEPKYBaB
BXJIMBI CyCHUIbHI pimieHHs. BoHu 3abe3nedyBaiy mpo30picTh 1 CIIPaBeJINBICTD,
OCKIJIbKM Y4acTh Y HUX MOTJIM OpaTH BCl WieHu rpoMasu [3].

Kozampke 3BUYaeBe TMpaBO Mali0 3HAYHWM BIUIMB Ha (OPMYyBaHHS
30BHIITHBOMOMITHYHUX BiHOCHH ['eTbMaHIMHU. BOHO ciyryBasio 11€0JIOTTYHOIO
OCHOBOIO i (OPMYBAaHHS JUIJIOMATUYHUX TPUHIMUIIB, SKiI BiI0Opa)kaiu
cnenu@iKy KO3albKOI MOJITHYHOI KyJIbTypH Ta MparHeHHs J0 30epeKeHHs
aBTOHOMIi. YKJAJEHHS MIXXHApPOJHUX JIOTOBOPIB y IIel mepioj OazyBajocs Ha
KO3aI[bKOMY PO3yMiHHI KOJIEKTUBHOI BIJMOBIIAJIBHOCTI, YeECTi, BIHCHKOBOI
JTUCITUTIIIHY Ta TOTPUMaHHS JOMOBJICHOCTCH.

360piBchkHil AoroBip Mk Biiickkom 3amopo3bkum 1 Piuuro IlocmonuToro
CTaB PE3yJIbTATOM HAIOJIETJIMBUX BIMCHKOBHX 1 JTUINIOMAaTHYHHUX 3yCHJIb bormgaHa
XMeTbHALBKOro. Moro yKkiIaaeHHs JeMOHCTPYBAIO mparHeHHs | eThbMaHIUHN 10
BU3HAHHA aBTOHOMHOro crtatycy B Mmexax Peui IlocmomuToi. YMoBH moroBopy
nependavany CTBOPEHHS TEPUTOPIAIBHOI aBTOHOMII B TPhOX BOEBOJACTBAX —
Kuiscbkomy, UepHniriBcbkomy Ta bpaiyiaBcbkoMy, /i€ KO3allbKe 3BUYAEBE IPaBO
Majo BU3HAYATH TMOPSIOK (DYHKIIIOHYBaHHs aaMiHICTpallli Ta cygounHcTBa. Llei
JIOTOBIp MOKAa3aB, sIK KO3aIlbK1 MPAaBOB1 TPAAUIIIT BIUIMHYJIN Ha MiKHAPOHO-TIPABOBI
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dbopMyIIIOBaHHS, OCKIJIBKHU 171ei CaMOBpSTyBaHHSI W aBTOHOMIl OyJIu 3akjajieHl y
3MICTI YTOJIH.

bepe3neBi crarTi CcTamud 1€ OJIHUM MPUKIAIOM BIUIMBY KO3aI[bKOTO
3BHYA€EBOI0 IIpaBa Ha MDKHAPOHI BigHOCHHU. Llei qorosip mMix I'eThbMaHIIIUMHOIO 1
MOCKOBCHKUM 1IapCTBOM BiJIoOpaxkaB crpoOy 30epertd aBTOHOMHMM CTaTyc
['eTbMaHIIMHN B MeEXaX HOBOTO COIO3y. YMOBH CTaT€i YITKO MiAKPECIIOBAIU
30epekeHHs KO3aI[bKOTO JIaAy, TPAJAULIINHOTO YIPABIIHHS Ta CyJJOBOi CUCTEMH Ha
OCHOB1 3BHYAE€BOTO MpaBa. | eTbMaHIMHA OTpUMaja TPaBO CaMOCTIMHO BeCTH
BHYTPIIIHIO MOJIITUKY, 30€piraT BlIacHE BIWCHKO Ta BIPOBAHKYBAaTH yNPaBIIHCHKI
pIIICHHS 3TiTHO 3 Ko3albkuMu TpamuiisMu. [lpu npomy ['eTbMaHChKa JepkaBa
3amuImanacs i TPOTEKTOpaTOM Iapsi, IO BiIOOpa)kado KOMIIPOMIC MIiXK
IIparHeHHSM JI0 aBTOHOMIi Ta HEOOX1IHICTIO BIHCHKOBOI MIATPUMKH [4].

Ko3zampbke 3BHYaeBe mMpaBo, sKe 0Oa3zyBajocs Ha MOHATTAX KOJEKTHUBHOI
BIIMOBIAQJIBHOCTI Ta PIBHOCTI, TaKOXX BH3HAYAJI0 OCOOJUBHM MiAXidg 10
MDKHApOIHOT TUTIIIOMATIi. YKIIaJeHHs JOTOBOPIB YacTO B110YyBaJIOCs Yepe3 NIUPOKE
00rOBOpEHHS Ha KO3aIlbKUX pajiaxX, 10 3a0e3MeyyBaio JIETITUMHICTD 1 MIATPUMKY
NPUMHATUX PIIIEHb CEepell KO3allbKoro BiiichbKa. PimieHHs, yxBajieHl 3a yd4acTi
rpoMajiy, IPYHTYBAJIUCS HA MPUHIIMIIAX CIPABEIIMBOCTI Ta B3AEMHOI BUTOJIH.

KpiMm TOro, xo3ampka AMILUIOMATIsi aKTUBHO BUKOPHCTOBYBaJIa TpPaJWLIIHI
CUMBOJIM Ta PUTYyaJId, IO MOCHITIOBAIN aBTOPUTET 1 HE3aJICKHICTh | eThMaHIIIHY
Ha MDKHapOJHIM apeHi. 30Kpema, y BIJHOCHMHAaX 13 KpHMCBKMM XaHCTBOM,
OcCMaHCBKOIO IMIEpI€I0 Ta I1HIIMMHU JIepKaBaMU PETIOHY TE€TbMaHU YacTo
HaroJIollyBaju Ha BIHCHKOBI MOTYTHOCTI KO3allTBa, HOTO TPAIMLISIX Ta IPArHEeHHI
10 CBOOOIH.

JloroBopu, ykJjajaeHi 3a ydacTi [ eTbMaHIMHU, CTajdd OCHOBOKO IS
MOJIANIBIIIOTO PO3BUTKY MIKHAPOIHO-TIPABOBUX BIIHOCHUH HA YKPATHCHKUX 3€MIISX.
BoHu He numie 3akpiruioBajid MParHeHHS YKPAiHIIB 10 30€peKeHHsS BIACHOT
IPaBOBOI CHUCTEMHU, alie ¥ CTamu MPUKIAIOM JUIsi CTBOPEHHS HOBHX MOJIEei
aBTOHOMI1 y CKJIaJHUX TeomoJiTHYHUX yMoBax. Ko3zaipke 3BHYa€Be MpaBo,
aJlanTOBaHe JI0 BUKIIMKIB Yacy, 3a0e3rnedyBano ['eTbMaHIMHI THYYKICTh Y BEICHH1
MIEPETOBOPIB 1 JOCATHEHHI KOMIIPOMICIB 13 CYCITHIMH JIepKaBaAMHU.

Takum yMHOM, ITpaBOBa cucTemMa I 'eTbMaHIIMHN, 30KpEMA KO3albKE 3BUYAEBE
MpaBo, CTaja BAXKIWBHUM YWUHHUKOM (OpMYBaHHS 1i 30BHIINIHBOI MOJITHKH,
3a0e3neuyroun CTaOUIbHICTh, ABTOHOMIIO Ta MIKHApOAHE BHU3HAHHSA KO3albKOl
JICpIKaBH.
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Baagucaas CABYUEHKO,
3100yBay BUIIOT OCBITH

Hayxosuii kepierux:

Mapuna BOMTIOK,

BUKJIa/1a4y Kadenpu Teopii

Ta 1CTOpIi Iep>KaBU Ta Mpapa,
KOHCTUTYIIIHHOTO TIpaBa Ta IMpaB JIOJIUHU
JIHITIPOBCHKOTO JIEP3KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

MPABA JITE TA BOPOTHEBA 3 JUTSYOIO
EKCIVIYATALICIO

[IpaBa AWTHHU € OJHIEIO 3 HAWBAXKIUBIMIMX 3acajl CIPaBEIIUBOTO
CYCIIUJIbCTBA, SIKE MparHe 3a0e3MeurTd TIJHUN PO3BUTOK Ta JOOPOOYT KOMXKHOI
MoJIoZI0i ocoOucTocTi. B ymMoBax cy4acHOro cBITY 0COOJMBOi yBaru HaOyBae
nmpoOsemMa JUTSYOl eKCILTyaTailii — SIBHINA, K€ CTaBUTh IIiJl 3arpo3y HE JIMIIE
Gb13UYHMIM 1 ICUXTYHUN PO3BUTOK JIITEH, ajie i MOpyIIye iXHI OCHOBHI IIpaBa, BU3HAH1
MDKHAPOJIHUM CITIBTOBAPUCTBOM. BOpOTHUCS 3 NUTSIUOIO0 EKCILTyaTalli€elo — 03Ha4ae
3a0€3MeUYnTH PIBHICTh MOXKJIMBOCTEH, CTBOPUTH O€3MEYHI YMOBHU JJII BUXOBAHHS 1
3aXMCTUTH THX, XTO € HAWBPA3IUBIIIMMHU y CyCHUTbCTBI. Tema 60poThOH 3 TUTSUOIO
eKCIUTyaTalliero Had0yBae 0COOJMBOI aKTYalIbHOCTI Ha TJi TJIOOQJIbHUX BUKIIMKIB,
TaKHUX SIK O1JTHICTb, BIZICYTHICTh OCBITH Ta COL1aJbHA HEPIBHICTb, 1110 € OCHOBHUMU
MPUYUHAMM IIHOTO SIBUIIIA.

[Tonsarts «maiTi» BU3HaYaeThes BiAnoBiaHO 10 Konseniii OOH mnpo mpasa
TUTUHU: «JluTHHOIO € KOoXHa ocofa, 1mo He gocsaria 18 pokiB». Yci mpasa,
nependoayeHi KoHBeHIl€0, TapaHTYIOThCS KOXHIM JUTHHI 0e3 Oyab-sIKoi
JUCKpPUMIHALIII. Y BCIX PIIEHHSX, 1110 CTOCYIOTHCS AITEH, TOJIOBHUM MIPIOPUTETOM €
3a0e3nedeHHs iXHiX iHTepeciB. Jlep:kaBa BU3HAE 1 TOBAXAE BiIMOBIATBHICTD, TPaBa
Ta O0OB'I3kM OaThKIB YW IHIIMX 4ieHIB poauHH. KokHa TUTHHA Mae IpaBoO Ha
KUTTS, IM'sl, TPOMAJITHCTBO, 3HAHHS CBOIX 0aTHKIB Ta iXHE MIKIyBaHHS, a TAKOXK Ha
30epekeHHsl CBO€l 1HAMBIAyalbHOCTI. JluTMHA He MoOke OyTH poO3jTydyeHa 3
O0aThbKaMu, OKPIM BUTIAAKIB, KOJIU 1€ HEOOX1THO s 1i 70OpoOyTy. Takok BoHa Mae
MIPaBO BUTHHO BHCIIOBJIIOBATH CBOI1 JyMKH 3 MMHUTaHb, 110 i1 CTOCYIOTHCS, 1 11l JYMKH
MaroTh Opartucs o yBaru [1].
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Excrutyarairist 1iteit — 1e eKkcrutyartariisi 1iTeu, ki He JOCSTIIHM BIKY, 3 SKOTO
3aKOHOJIABCTBOM JIO3BOJIAE€THCS MpAlleBIAIITYBAHHS, MIJISXOM BUKOPUCTaHHS iX
mpaii 3 MeTOol OTpuMaHHsS MpuOyTKy. BinmosimHo no KonBeHmii mpo mpara
JTUTHUHU, yepe3 (I3UYHy Ta PO3YMOBY HE3pUIICTh JAWTHHA MOTPEOye OCOOIMBOTO
3aXUCTY, TypOOTH Ta MIATPUMKH, BKIIOYHO 3 HAJIEKHUM MPABOBUM 3aXHCTOM, JIJIS
il TOBHOIIIHHOTO 1 TAPMOHIHHOTO PO3BUTKY. {7151 IbOTO TUTHHI BaXXJIMBO 3pPOCTATH
B CIMEMHOMY CEpEJOBHUIIl, HAMOBHEHOMY MIACTSIM, JIIOOOB'I0 Ta PO3YMIHHSM.
ExcryaTarist giTei npsMo cynepeyuTs MM BUMoraMm. HemroachKi MpakTHKH, Taki
SK TIPUMYCOBA TIpaIls, KeOpaITBoO, CEKCyallbHe paOCTBO Ta MPOAAXK JITEH, 3aBKIH
CYIIPOBOJIKYBaJM 30poitHi KOHQIIKTH Ta BiifHH. KiltouoBOI0 yMOBOIO 6OpPOTHOH 3
EKCIUTyaTaIli€l0 MITeH € IMiJBUINCHHS IMPaBOBOI CBIAOMOCTI CYCIUIBCTBA IIOJIO
3aXMCTy TIpaB JUTUHU Ta MOMEPEKEHHS 1X 3aly4eHHS JI0 AISUTbHOCTI, sIKa MOXE
HEraTUBHO BIUIMHYTH Ha IXHE KUTTS, ICUX14HE a00 (izuyHe 310poB's [2].

Heratusuuii nocsin Ilepmioi ta Ipyroi cBiTOBUX BIWH, a TaKOX I1HIIUX
30pOMHUX KOH(QUIIKTIB 3MYyCHUB MIKHAPOJHY CHIIBHOTY PO3POOUTH Ta MPUIHATH
JIOJIATKOBI JOKYMEHTH 1 KOHBEHIIi, CIpsIMOBaHI Ha OOpPOTHOY 3 €KCILTyaTalll€lo
niteit. Tak Oynu CTBOpEHI Taki BaXKJIMB1 akTH, sk [leknapartis npaB qutunu (1959),
€Bporneiicbka comianbHa xapTisa (1961), €Bpomneiicbka coliaibHa XapTis PO
MIHIMQJIbHUM BIK Ui nOpaneBiamityBanHga (1973), a Takox KonBeHuis
MixnapoHo1 opranizamii mparti Ne 182 nmpo nHaiiripmri popmu autsdoi npaui (1999).
{1 TOKyMEHTH 3aKpIILTIOI0Th KJIFOUYOB1 IIpaBa JUTUHU, 30KpPEMa, PAaBO HA 3aXUCT BiJl
eKCIUTyaTallli Ta HE3aKOHHOI Mpalli, MPaBO Ha HAJEXKHY OCBITY Ta COLiaJIbHUN
3aXMCT, BU3HAYAIOTh CTAHIAPTU MIHIMAJIBHOTO BIKY JUJISl MPALIEBIAIITYBAHHS ITEH
1 0OMEXKYIOTh IOCTYT J10 HeOe3neunux ¢hopm mnpaiii. OKpemMo BUAUTIEThCS O0pOTHOa
3 HaWripmuMud QGopMaMH AWTSYOI Mpalli, TaKUMU SIK paOCTBO, CEKCyajabHa
eKCIUTyaTallisi, 1 BUKOPUCTaHHS [iTed y 30poiHux KoH(miktax. OmHak
HAWBKJIMBIIIUM MDKHAPOIHUM MPABOBUM aKTOM Yy cdepi 3aXHCTy MpaB JITeH €
Kounsenmniss OOH mpo mnpaBa gutunu (1989 poky), sika Oyna patudikoBaHa
VYkpainoro y 1991 pomi. 3a CTaTUCTUYHUMH JIaHUMH HaWOLIbIIE JUTIYO]
eKCIUTyaTarlii B KpaiHax BCbOTO CBITY € B Adpuili, 0koja075 MIH. niTei. BinmnosiaHo
710 BUIIECKA3aHOTO Halle(PEKTUBHIIINM ITPABOBUM CIIOCOOOM MPOTHUAIT eKCIUTyaTaIlli
JITEN CTajJo BCTAHOBJICHHS BIKOBHX OOMEKEHb, BIAMOBIAHO O SIKUX JITH MOXYTh
Ha 3aKOHHHMX IIiJICTaBaX MpAIOBAaTH 1 MPOMOHYBATH CBOi IOCIYTHM Ha PHUHKY
3allHATOCTI 1O TOCSITHEHHIO BiMOBIIHOTO BiKY [3].

KonBeHI11s1 3aKpIIUIIOE MPaBo JUTUHU Ha 3aXUCT BIJl €KCILTyaTallii, 3a00poHsie
Hauripil GopMH AUTSIYOI Mpalll, HArOJIOILIy€e Ha MOTPeOl 3aXUCTy BPa3JIMBUX TpyM
nited (cUpoTH, OKEHI, MITH, 3aJiIHI B CEKCyaJlbHOMY Ta TOPTOBEIIBHOMY
3apo0ITKy) Ta Hamae iM ocoOauBHi 3axucCT 1 gormomory. Crartsa 32 KonBen1i mpo
mpaBa quTUHH, paTudikoBana BepxoBHotw Panoro Ykpainu 27 mororo 1991 poky,
BU3HAYAE, IO «JIEPKaBU-YYACHUIIl BU3HAIOTh MpPaBO AUTHHU Ha 3aXHCT BIJ
€KOHOMIYHOI €KCIUTyaTallii Ta BiJl BAKOHAHHS OY/b-IKO1 pOOOTH, SIKa MOXKE SIBJISITH
HeOe3neKy JJIs 3/I0POB's, OyTH MEPEIIKOI00 B OJIepKaHHI HEI0 OCBITH YH 3aBAaBaTH
mKOAU 1i 370pOB't0, (PI3UYHOMY, PO3YMOBOMY, AYXOBHOMY, MOpaJIbHOMY Ta
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COLIIAJIBHOMY PO3BUTKY». 3T1IHO 3 YacTHHOIO JPYror0 II€l CTaTTi, Jep KaBu-
y4acHHIIl BXKMBAIOTh 3aKOHOJIaBYi, aAMIHICTPATUBHI 1 COIllajbHI 3aX0JIH, a TaKOX
3aX0JM B Tay3l OCBITH, 100U 3a0€3MEUNUTH 3A1MCHEHHS i€l CTaTTl, KEPYIOUHCh
BI/IMOBITHUMH TTOJIOKEHHSIMH 1HIITMX MIKHAPOIHUX JOKYMEHTIB.

B ykpaiHCbKkOMYy 3aKOHOJABCTBI TIMTAHHS JUTSIYO0i eKCIUIyartari Ta
BiANoOBiAanbHOCTI 3akpimieHo B Koncrutynii Ykpainu (ct. 43), 3akoHi Ykpainu
«IIpo oxopony autuncteay (cT. 21), Konekci 3akoniB mpo npaiito (cT.cT. 188, 192),
KpuminaneHoMy konekci Ykpainu (ct.ct. 149-151, 301-304) [4].

OTxe, mpaBa IUTHHU € OCHOBOIIOJIOXKHOIO CKJIQJJOBOIO CIIPABEIJIUBOTO
CYCIIJILCTBA, SIKE CIPsIMOBAaHE Ha 3a0€3MeueHHs TiAHOTO PO3BUTKY Ta J00poOyTY
KOXHOT MOJ0/101 ocobucTocTi. OCcoOIMBO BaXIMBOIO € OOpPOThOa 3 JUTSYOIO
EKCIUTyaTaIliern — mpo0IeMoro, sKa MOpyIIye OCHOBHI IpaBa JIUTHUHU, CTABUTH Mij
3arpo3y ii (I3WYHUN 1 TICUXIYHUN PO3BUTOK. [[MTS4Ya ekcruryaTallisi MOB's3aHa 3
r100aJTbHUMH BUKJIMKAMH, TAKUMH SK O1THICTb, BIICYTHICTh OCBITH Ta COIliajbHa
HEepiBHICTb. MiKHapoaH1 JokymMeHTH, 3okpema Konenuiss OOH mnpo mpasa
JUTUHU, BCTAHOBIIOIOTH CTaHAAPTH IMOJO 3aXUCTy MAITEH BIJ eKCIuTyaTallli,
3a00pOHU JAUTSAYOI TMpall Ta 3a0e3MeUYeHHs] PIBHUX MOKIMBOCTEH JJI PO3BUTKY.
BoHu Tako HaroJIonIytoTh Ha HEOOX1THOCT1 HaJJaHHSI OCOOJIMBOI yBaru Bpa3iuBUM
rpynam JiTed, TaKUM K CUPOTH, O1KEHII Ta 1TH, 3JIy4€Hl 10 HeOe3euyHux popM
nparll. 3aXucT A1TeH Bl eKCIuTyaTallii — e KJIF04OBa CKJ1aJ0Ba PO3BUTKY I'yMaHHOTO
Ta CIpaBeJIMBOrO cycniibcTBa. [IpaBoBa 0013HAHICTh, MIKHAPOIHA CITIBIIpallsd Ta
BUKOHAHHS BIJMOBIJHUX 3aKOHOJABYMX HOPM € HEOOXIJHUMHU YMOBaMH JIJisi
3a0€e3Me4eHHsl paB TUTUHHU.

Cnucox BUKOPUCTAHUX JAKepeJI:

1. 3akon VYkpaiHu Npo OXOpOHY AUTHHCTBA. Bidomocmi Bepxosnoi Paou Ykpainu
(BBP), 2001, Ne 30, ct. 142. URL: https://zakon.rada.gov.ua/laws/show/2402-14 (nata 3BepHEHHSI
21.10.2024).

2. Kowusenuis npo mpasa qutunu. Patudikosano [TocranoBoro BP Ne 789-X11 Big 27.02.91.
URL.: https://zakon.rada.gov.ua/laws/show/995 021#Text (nata 3Bepuenss 21.10 2024).

3. Jeknapauis mupaB autuHd. llpuiinara pesomoriero 1386 (XIV) ['enepanbHOi
Acambnei OOH Bim 20 gucromama 1959 poxy URL: https://zakon.rada.gov.ua/
laws/show/995 384#Text (nara 3BepHenHs 21.10.2024).

4. KpuminanbHuil kojeke Ykpainu. Bioomocmi Bepxosnoi Paou Yxpainu (BBP), 2001,
Ne 25-26, ct. 131. URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text (nata 3BepHEHHS
21.10.2024).

5. Komekc 3akoniB mpo mpaito YKpainu {3ameeposxcyemocs 3axonom Ne 322-VIII 6io
10.12.71 BBP, 1971, oooamoxk 0o Ne 50, cm. 375}. URL.: https://zakon.rada.gov.ua/laws/show/322-
08#Text (mara 3Beprenns 21.10.2024).
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Map’sa CAJIBHIYEHKO,
Kypcant rpynu 24-106
HaBuanbHO-HaykoBOTO 1HCTHTYTY Ne 4

Hayxoeuii kepienux:

Ouaexkcanapa I'OJIOBKO,

JOTIEHT Kadeapu COIiaTbHUX

Ta eKOHOMIYHHUX JTHCIUILTIH
HapuansHo-HaykoBOro iHCTUTYTY No 4
XapKiBCHKOT'O HAITIOHATIBHOTO
YHIBEPCHUTETY BHYTPIIIIHIX CIPAB,
KaHJIUJAT ICTOPUYHUX HAYK, TOIICHT

TH®OPMAIIIIHI IPABA TPOMAJISIH YKPATHH
I AISUIBHICTD 3MI B YMOBAX BOCHHOTI'O CTAHY

Indopmariitai mpasa J0AUMHU — 1€ TApaHTOBaHI 3 OOKY JIepKAaBU MOKIMBOCTI
3a/I0BOJIBHATH TOTPEOM TPOMaJisiH B OTPUMaHHI, BUKOPUCTAHHI, MOIIMPEHHI,
OXOPOHI 1 3aXKUCTI HEOOX1THOTO ISl KUTTEAISIILHOCTI 1HPOpMAITii.

B ocHoBI 1H(opMaLIITHUX TTpaB JIFOAUHU MOKIAJIEHO MPAaBO Ha 1HPOpPMAIIO.
3rigHo 31 crarreto 34 Koncrutyiii YkpaiHnu, «KO>K€H Mae MpaBo BUILHO 30MpartH,
30epiratu, BUKOPUCTOBYBATH 1 MOMIMUPIOBATH 1H(GOpPMALII0 YCHO, TUCBMOBO a00 B
IHIIMK croci® Ha cBiil BuOiIp» [1]. ¥ cTaTTi Takox 3a3HaueHO: «3AIMCHEHHS IHMX
nmpaB MoOe OyTh OOMEKEeHe 3aKOHOM B IHTepecax HallloHaJIbHOI Oe3IeKH,
TEPUTOPIATBHOI IITICHOCTI ab0 TPOMAJICHKOTO TMOPSAKY 3 METOI0 3amoOiraHHs
3aBOPYIICHHSIM YW 3JI0YMHAM, JJIi OXOPOHU 3/I0POB’S HACETCHHS, NJISi 3aXUCTY
penyTariii abo MpaB IHIIKX JIOAEH, A1 3a00IraHHs PO3TOJIOUIEHHIO 1HpOpMaIlli,
OJIEp>KaHOI KOH(D1ICHLIIHO, a00 IS MIATPUMAaHHS aBTOPUTETY 1 HEYNIEPEIKEHOCTI
npaBocyaas» [1]. Peanizanis nmpaBa Ha iH(popMaliiro OJJHUX TPOMaJsSH HE MOBUHHA
MOpyILIyBaTU MpaBa, CBOOOAM 1 3aKOHHI 1HTEpPECH I1HIIUX TPOMAJsIH, MpaBa Ta
1HTepecH IOpUINYHUX 0cl0. Takox He JomycKaeThbes 30upaHHs iH(opMarlii, 10 €
Jep>KaBHOIO TaEMHUIEIO a00 KOHGIEHIIIHOW 1H()OpMaIi€l0 IOPUIUIHOT OCOOHU.
[IpaBo ocobu Ha iH(DOpPMAIIIIO 3aKIHUYETHCS TaM, Ji€¢ MOYMHAETHCS MPaBO 1HIIOT
ocobu. /leTani3yroTh 1}0 KOHCTUTYLIHHY HOpMY MoJjiokeHHs L{UBiIbHOTO KOzeKey
VYkpainu, 3akonu Ykpainu «IIpo indopmartito», «IIpo 3BepHEHHS TpOMaISTHY.
[{uBinbHMI KOEKC YKpaiHU BU3HAYAE TIPABOB1 MOXKIIUBOCTI (Di3UYHOT 0COOH BUTHHO
30uparu, 30epiraru, BUKOPUCTOBYBATH 1 MOMTUPIOBATH 1HPOPMAITITO.

3acobu macoBoi iHQopMmalii, Oyayud eIeMEHTOM MacoBOi KOMYHIKaIlli,
(opMyIOTh TPOMAJICEKY AYMKY, KYJIBTYpPY 1 CBITOTJISA. TakoX /7151 IEBHOT YaCTUHU
rpomasiH 3MI — equne mxepesno poctymny a0 iH(opMallii 1 MOKIIMBICT peaizalii
cBOiX 1HpopMaliitHuX npas. 3rigHo 13 3akoHoM «IIpo iHpopMmallito», OCHOBHUMU
HampsiMaMu Jep>KaBHOI 1HQOpMAIHHOT TOJMITUKY YKpaiHH €:

— 3a0e3MeueHHs JOCTYITy KOXKHOI0 /10 iH(OopMaIlii;

— 3a0e3MeYeHHs] PIBHUX MOXJIMBOCTEH MI0JI0 CTBOPCHHs, 30HMpaHHA,
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ollepKaHHs, 30epiraHHs, BHUKOPHUCTAHHS, TOIMIUPEHHS, OXOPOHH, 3aXUCTY
1H(}opMaIii;

— CTBOpEeHHS yMOB Juig ¢GopMyBaHHS B VYKpaiHi 1HQOpMaIiiHOTO
CYCH1JIbCTBA,;

— 3a0e3MevYeH st BIAKPUTOCTI Ta MPO30POCTI MISITBHOCTI Cy0’€KTIB BIAJHUX
MTOBHOBA)KEHb;

— CTBOpEHHS 1H(MOpMAILIMHUX cUCTEM 1 Mepex iHdopMallii, pPO3BUTOK
CJIEKTPOHHOTO ypsTyBaHHS;

— TIOCTIiHE OHOBJIEHHs, 30aradeHHs Ta 30epiraHHs HalllOHAJIbHUX
1HpOpMaIIHHUX PECYPCIB;

— 3abe3nedeHHs iHGopmarliitHoi Oe3neku Ykpainu;

— CIHpUSHHA MDKHApoJHIA choiBmpaul B iHdopmauiiHid cdepli  Ta
BXOJ/IPKEHHIO YKpaiHU /10 CBITOBOTO 1H(opMalifHoro mpocropy [2].

B yMoBax BO€EHHOTO cTaHy IpaBO IPOMaJsiH Ha 1H(QOpMALIIO peali3yeThCs 3
JNESKUMH OCOOJMBOCTAMH. 3 IOYATKOM MpsIMOI BIMCBKOBOI arpecii 3 00ky pd
aKTUBI3YBaJIOCS MOLIMPEHHS JIEP’KaBOI0-arpecopoM je3iHdopMallii, BUKPUBICHHS
B1JIOMOCTEM, a TaK0>X BUIIPAB/IOBYBAaHHS a00 3arepeyueHHs 30poifHOi arpecii mpoTu
Vkpainu. Tomy 19 6epe3ns 2022 poky Pana HamioHanbHOi Oe3neku 1 000poHU
VYkpainu mpuiiHsAna pilIeHHS MO0 3MIH B 1H(OpMaUiiHIN MOMITHUI JEpiKaBU.
MeToro 1MX 3MIH € JIOHECEHHs MpaBAd Mpo BlilHy, 3a0€3ME€UYEHHs €IUHOI
1H(pOopMaIIiHOT MOJITUKK B Mepiof Aii B YKpaiHl MPaBOBOTO PEKHUMY BOEHHOTO
cTtaHy. Byno ycTaHOBJIEHO, IO B YMOBaX BOEHHOIO CTaHy peali3allis €IuHO1
1H(pOpMAaIIiHOI TOJNITUKK € MPIOPUTETHUM NUTAHHSAM HALlOHATBHOT O€3MeKH,
3a0€3MeUCeHHS SIKOT peasTi3y€eThCs IIUIIX0M 00’ €THaHHS yCiX 3arajJbHOHAIl OHAIBHUX
TeJeKaHalliB, TMpPOTpaMHE HANOBHEHHsS SKHUX CKIAJA€TbCcd TMEPEBAXKHO 3
iHopmariinux Ta/abo  iHopMmaIiiHO-aHAMITHYHUX Tepelad Ha  €IuHIN
iHdopmariiiHii  mIaTtdopMmi  CTpaTEriyHOi  KOMyHIKamii —  [UI0A000BOMY
iHdopmariinomy Mapadoni «€nuni HoBunu #UApazom» [3].

Tak, 3 motoro 2022 poky B VYKpaiHl IIBUJIKUMH TEMIAMU T[0YaB
dbopmyBatucs iHQopMauiiHuid (QPOHT, SKUM BiAIrpae MPOBIAHY POJb MiA dYac
BOEHHOT'O CTaHy. 3acoOu MacoBOi 1HPOpMaLIi CTaIl «OYMMa BIMHWY» HE JIMILE IS
VYkpainu, a i1 1 Bcboro cBiTy. 3MI B3siu Ha ceOe Taki BaXKJIMB1 3aB/IaHHSA:

— TMIATPUMYBATH BIEBHEHICTh Ta JaBaTH rpoMajsiHaM YKpaiHU HAlil0 Ha
epeMory;

— 3a0e3medyBaTH MpaBIMBE Ta CBOEYACHE HAJIaHHA 1H(POpMaIlii HaceIeHHIO;

— crpusaTu akTuBHiN nonomo3si 3CY;

— 3TYPTOBYBAaTH TpPOMAJsH YKpaiHU 3aylsl CIHUIbHOI OOpOTHOM MpOTH
BOpPOra;

— 3ano0iraTd BOPOXKIA MpomaraHjal Ta CHPOCTOBYBAaTHM IPOBOKATHBHI
HOBUHU;

— BHCBITJIFOBATH BOEHHI 3JI0YMHU MPOTUBHUKA JJI BCHOTO CBITY, 1100 BOHH
HE 3QIMIIIACH HEMOMIYeHNMH, a BUHYBATI[I HE YHUKHYJIN TTOKapaHHS.
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B cydacHuX yKpaiHCBKHX peajiisix IpaBo Ha 1H(GOPMAIIO MiJIIrae MIIKOM
3po3yMiTiH 1eH3ypi. Jlesike oOMexeHHs iHhopMaIliiHUX TIPaB TPOMaIsH Ta KOHTPOJIb
3a poOOTOIO KYPHAIICTIB € HacaMmIiepe] HeOOXIJHMM Ta BUMYIICHHM 3aX0JI0OM 13
3abe3nedyeHHs cTaduIbHOT Oe3meKoBoi cuTyarllii. JIoTpuMaHHs IIeH3ypH — He3aMiHHA
ckinagoBa poootr 3MI min yac BiliHU, a/Ke OMPUITIOIHEHHS CTPATETIYHO BaYKIIMBOI
1HopMaIlii MoKe HECTH IPsAMY 3arpo3y HalioHanbHii 6e3neni. Pobota 3MI mosnsirae
HE JIUIIE Yy TMOmMpeHHi iHdopMmarii, a i y mpoTuaii ToMy, 00 BOPOT 3aBOJIOJIB
MIEBHUMH BiJOMOCTSIMH, SIK1 3MO’KE€ BUKOPUCTATH ISl CBOIX 3JIOYMHHMX ITUICH.

[TincymoByroun cka3zane, MoKHa 3p0OMTH BUCHOBOK, 110 1H(OpMalliiiHi mpaBa
TPOMaJISH 1 JISUTBHICTH 3ac001B MacoBoi iH(opMallii 3a3HAIOTh MEBHUX 0OMEKEHb
i 9ac BOEHHOTO cTaHy. Lli oOMexeHHs 3aCTOCOBYIOTHCS 3 00 €KTUBHUX MPHYUH,
MaloTh 32 METY HEPO3MOBCIOJKEHHS 1H(POpMAIIiil, ika MOXKE CIPUYUHUTH IIKOIY
o00OpoHI KpaiHM 1 JaTu Bopory xo4ya O kpuxty nepeBaru. OOMEKeHHs
iH(hOpMAaIIHHUX TIpaB y JAEMOKpATHUHINA JiepkKaBi, sIKOI0, 0€3yMOBHO, € YKpaiHa,
HOCSITh THMYAaCOBHUM XapakTep BHUKJIIOYHO Ha Tepioj Aii BOEHHOrO CTaHy 1
BiJIOYBA€ETHCS Y MApaAUTMi TOTPUMAHHS 3aKOHOAABYMX HOPM.

CnucoK BUKOPUCTAHUX JIKepeJI:

1. Koncrurymis VYkpaiam. Posnmin II. IlpaBa, cBoGoam Ta OOOB'SI3KM JIFOAWHH 1
rpomansaraa. URL: https://constitution.in.ua/articles/34/.

2. 3akoH Ykpainu «IIpo indopmaniro» Bix 02.10.1992 poky Ne 2658-XI1I [Penakuis Bin
03.12.2019 p.]. Caiitr BepxoBHoi Pamu Vkpaimu. URL: https://zakon.rada.gov.ua/laws/
show/2657-12.

3. Illomo peamizamii equHOT iIHPOPMALIIHOT TOJITHKH B YMOBaX BOEHHOT'O CTaHy. PileHHs
Panu HauionansHoi 6e3nexku 1 o0oponu Ykpainu Bijx 19 0epesns 2022p. Ne 152/2022. — URL:
https://zakon.rada.gov.ua/laws/show/n0004525-22#Text.

Oaexkcanap CUJTAKOB,
3100yBay BUIIOI OCBITH

Haykosuti kepigHuxk:

Mapuna BOUTIOK,

BUKJIaJ1a4 Kadenpu Teopii Ta icTopii
JIEpKaBU Ta MPaBa, KOHCTUTYILIHOTO
npasa Ta Mpas JIOIUHU
JIHITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

MIITOTOBKA MAUBYTHIX IOPUCTIB: TIOE€THAHHSI
TEOPIi TA IPAKTUKHY B IOPUINYHIN OCBITI

FOpuanuyna ociTa 3aBxkau Oyja copsiMOBaHa Ha MIATOTOBKY (paxiBLiB,
3aTHUX YCIIIIHO OPIEHTYBATHCS B 3aKOHOJABCTBI Ta 3aCTOCOBYBAaTH TMPaBOBI
HOpMH Ha TpakTuill. OgHak chOrojHI mpodecis pHUcTa 3HAYHO 3MIHUTIACS T
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BIUITMBOM TJIO0AJBHUX TMPOIIECIB 1 CTPIMKOT'O PO3BUTKY TexHoJorii. ['moGamnizaris
Mpu3Beiaa J0 3pOCTaHHS MDKHApOJAHUX 3B'S3KIB, IO NOTpeOye BiJl IOPHUCTIB
pPO3yMiHHS MPAaBOBHX CHCTEM IHIIMX KpaiH, a TaKOX 3JaTHOCTI MpalloBaTH B
MYJIBTUKYJIBTYPHOMY cepeoBullli. BogHodac mudpoBi TeXHOJIOTT BUMararoTh Bijl
MIPaBHUKIB 0013HAHOCTI B TaKUX cepax, K KidepOesneKa, 3aXUCT JaHUX TOIIIO.

Kpim Toro, 3MiHM B 3aKOHOAABCTBI BiJOYBarOThCS IIBUAIIEC, HIXK OYyIb-KOIH
paHiIie, 1 FopucTaM He0OX1THO MOCTIMHO OHOBITIOBATH CBOI 3HAHHS, 1100 3aJIUIIATHCS
KOMIIETEHTHUMHU. Y TaKMX YMOBax TEOpETHYHA MiATOTOBKA BXKE HE € JOCTATHBOIO.
CyyacHuil IOpUCT Ma€ BOJIOAITH HE JHMIIE TIUOOKUM pPO3YMIHHAM TipaBa, a i
NPakTUYHUMH HaBUYKAMH, 30KpeMa BMIHHSAM aHai3yBaTH CKJIAIHI CHUTYaIlii,
alanTyBaTUCS 10 HOBUX BUKJIMKIB, IPUIIMATH MIBHUJIKI Ta OOIPYHTOBAHI1 pillieHHs [2].

[cTopuyHO OpUAMYHA OCBITA 30CEpeKyBajlacs Ha BUBYEHHI TEOPETUUYHUX
acIeKTIB IpaBa, 110 BKJIIOYAE 3aCBOEHHS OCHOB MPABOBOI CUCTEMH, FOPUIUYHUX
NPUHIUIIB Ta MOHATh. FOpuanyHa OCBITa CpSIMOBaHA HA PO3BUTOK KOMIETEHITIH,
10 BKJIIOYAIOTh 3HAHHSA OCHOB IIpaBa, Horo HopM Ta Teopii. Ll TeopeTnuna
HIATOTOBKA € Ba)JIMBOIO JUISl TOTO, 00 CTYAEHTU-NIPABHUKUA MOTJIM PO3YMITH
dbyHIaMEHTaJIbHI  aCTeKTH TMPAaBOBOi CHUCTEMH, NPHUHIMIMN  CIPABEIIUBOCTI,
3aKOHHOCTI Ta MpaBOMOPSAKY, LIO0 CHpPUSE PO3BUTKY JIOTIYHOIO MHUCIICHHS,
3JIaTHOCTI aHaJI13yBaTH NPABOBI SIBUILA Ta IHTEPIPETYBAaTH 3aKOHOJaBY1 HOpMH [3].

OnHak y CcydacHMX peatisix IbOr0 HEAOCTaTHhO. 3akoH Ykpainu «IIpo
aJBOKATYpy Ta aJBOKATChbKYy MiSUIBbHICTHY (cTarTs 21) 3a3Havae, 110 aJBOKaT
MOBUHEH HE JIMIIIE 3HaTH 3aKOHHM, aJIe U yMITH TPOQPECIHHO MPEJCTABIATH IHTEPECH
KJIIEHTIB, OyTH €THMYHHMM 1 KBali(pikKOBaHMM KoMyHikaTopoMm. Takox Kopaekc
npodeciiiHoi eTUKH aJABOKATIB YKpaiHM BU3HAuYaA€, IO aJBOKAT 3000B'A3aHUN 3
MOBarol0 CTAaBUTHCS 10 KIIEHTIB, PO3YyMITH iX TOTpeOH, HaJaBaTH MOCIYTH
KOMIIETEHTHO Ta sikicHo. lle Bumarae Bij OpucCTa 3[aTHOCTI HE JIUIIE JOCKOHAIIO
3HATH 3aKOHOJIABCTBO, aJie i BOJIOITA HaBUYKaMH €(DEeKTUBHOT KOMYHIKaIlli, OyTu
YBOKHHM JI0 3alHUTIB KJIIE€HTIB, BMITH TIOSCHUTH CKJIaJIHI IIPaBOBl1 acCIEeKTH Ta
npuiiMaTi OOTPYHTOBAHI PIIICHHS, 1110 BIMOBIAAIOTH IHTEpecaM KiienTa [1].

CydJacHi BUKITUKH, SIK1 CTOSITh TMEpe]] FOPUCTaAMH, BUMAaraloTh BHECEHHS 3MiH Yy
CTPYKTYpY IOpUAWYHOI OcBiTH. TpaauuiliHe HaBuUaHHS, 30CEpe/KEHEe Ha
TEOPETUYHUX 3HAHHSIX, BXKE HE 37]aTHE MOBHOIO MIPOIO 3a0€3MEYUTH BUITYCKHUKIB
KOMITETEHLISIMU, HEOOXITHUMHU ISl €(peKTUBHOI poOOTH B mpaBoBoMy moui. Jliis
MiATOTOBKM OPUCTIB, fAKI MOXYTh aJanTyBaTHCS [0 JAWHAMIYHUX YMOB,
HA/I3BUYAHO BAKJIMBUM € BIPOBAKEHHS MPAKTUYHUX EJIEMEHTIB y HaBYaJIbHI
nporpamu. 3rigHO 3 pekoMeHAalisiMu MiHICTepCTBa OCBITU 1 HAyKH YKpaiHW,
IOPUIUYHI HABYAJIbHI 3aKJIa1 IOBUHHI AKTUBHO 3aJTy4YaTH CTYJEHTIB JI0 MPAKTHUKH,
HAJAaI04d MOXJIMBICTh OpaTH y4yacThb Yy CTaXKyBaHHSAX, CyIOBHX je0Oarax Ta
CUMYJIAIIHUX MPOIIecax.

[Iporpamu opuanyHUX (GakyIbTETIB HUHI 3000B’SA3aH1 BKIIOYATH HE JIUIIE
BUBUYEHHS 3aKOHOJABCTBA, ajl€ ¥ PO3BUTOK HABUYOK IOPUIWYHOTO aHAII3Y,
CTpaTETIYHOTO MUCJICHHS Ta KOMYHIKAIIHUX 3710HOCTel. Taki MeTonu HaBYaHHS,
K «Kehc-cTaa» (aHami3 MPaKTUYHUX BUMAAKIB), POJIBOBI ITPH, CUMYJISIT CyOBHX
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IIPOIIECiB, TO3BOJISIIOTH CTYACHTAM 3aCTOCOBYBAaTH TCOPETUYHI 3HAHHS Ha MIPAKTHII
Ta (opMyBaTH BMIHHS IPUHMATH OOIPYHTOBAH1 PIIIICHHS B PEAJIbHUX CUTYaIlisX.

BaxxnuBUM acmekToM € TaKoXX 3alydeHHS MPaKTUKYIOUYMX FOPUCTIB 1
aJIBOKATiB JI0 OCBITHBOTO TMpOIleCy. BOHM MOXYTh TMOIUIUTHCS TPAKTUIHUM
JIOCBIJIOM, O3HAMOMHTH CTYJICHTIB 13 TOHKOIIIAMH POOOTH 3 KJIIEHTaMHU, BUMOTaMU
€TUKH Ta crenndikoo pi3HUX HaMpsMiB mpasa. Lle cipusie kpamomy po3yMiHHIO
CTYJAEHTaMH TOTO, 3 YUM IM JIOBEAETbCA CTHKATHCS B MalOyTHBOMY, 1 JO3BOJISE
Kparlie miaroTyBatucs 10 npodeciiHoi isIbHOCTI.

TakuM uMHOM, cydacHa IOpHAWYHA OCBiTa Mae OyayBaTHCS Ha MO€THAHHI
Teopii Ta mpakTuku. Takuil miaxig 3abe3meunTs MiATOTOBKY MailOyTHIX (haxiBIIiB,
3JaTHUX YCIIIIHO OPIEHTYBaTHCS B MPABOBOMY IOJ, €EKTUBHO B3AEMOISATH 3
KJIIEHTAaMU 1 HaJ[aBaTH SIKICHI TIOCIYTHU B YMOBaX MOCTIMHUX 3MiH.

CnHcoK BUKOPUCTAHMX JIKepeJ:

1. TIlpo agBokarypy Ta aJBOKAaTChKy HisUTbHICTH : 3akoH Ykpainu Bim 05.07.2012 Ne
5076-VI : cranom Ha 3 cepm. 2023 p. URL: https://zakon.rada.gov.ua/laws/show/5076-17#Text
(mara 3Bepaenns: 30.10.2024).

2. Cucrema ropuauuHoi ocBithu B  Ykpaini. Pedepar. Ocsita.UA. URL:
https://ru.osvita.ua/vnz/reports/pedagog/14459/ (nata 3Bepuensns: 01.11.2024).

3. OcBiTHI TpeHU Ta BUKJIMKH MIATOTOBKH MpaBHUKA. IOpunnunuii pakynsrer YHY im.
Opis  ®enpkoBuua. URL:  https://law.chnu.edu.ua/osvitni-trendy-ta-vyklyky-pidhotovky-
pravnyka/ (mara 3Bepuenns: 02.11.2024).

Maniin CIJIBYEHKOB,

3100yBa4 BUIIOT OCBITH

JIHIPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB
Bosogumup TUMODPECB,

CTapIllMid BUKJIaaa4 Kadeapu BOrHEBOT
iArOTOBKHU J{HIIPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

Hayxosuti kepignux:

JAmurpo TIHIH,

CTapIIuii BUKJIaaa4 Kaheapu
TAKTUKO-CITEIIaJILHOI MIITOTOBKHU
JIHIITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIILIHIX CIIpaB

KYJIBTYPHI ITPABA SIK OKPEMA KATET'OPISA CUCTEMMU ITPAB
JIOANHHU: MIZKHAPO/IHO-ITPABOBI ACIIEKTHU

VYci kareropii mpaB JIOAWHU B3a€EMOIIOB’SI3aH1 Ta B3a€MOJIONIOBHIOIOTH OJIHA
OfHYy. 3 MOMEHTY IMPHUUHATTS nepmux MbkHapogHuX akTiB OOH miakpeciroeThes
BAXJIMBICTH ITUX B3a€MO3B’SI3K1B. Y 3arajibHiil Aekiapairii mpaB moauau 1948 poky
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B1IOOpak€HO BECh KOMILIEKC IpaB 1 CBOOOJ, MPOTOJIONTYIOUYH iX PIBHUM CTaTyc 1
B3a€MO3aJIEKHICTh, BKIIOYAIOYH IIMBUIBHI, ITOJITHYHI, €KOHOMIYHI, COIIaJIbHI Ta
KyJIBTYpHI npaBa. KyneTypH1 mpaBa 4acTo HEIOOIIHIOIOTHCS MOPIBHSIHO 3 1HIIIMMH,
iX HEOOIIHKA MTPU3BOAUTD JI0 CHPUUHSTTA LIUX MPaB K MEHII BaXJIUBUX [1].

KynbTypHi npaBa € OCHOBHUMHU y KOHTEKCTI BU3HAHHS Ta TOBAru JIOACHKOI
T1IHOCTI, OCKIJIbKYA BOHU 3aXUIIAIOTh ()OPMYBAHHS Ta BUPAKEHHS 1HIUBITyaTIbHUX
1 KOJIEKTUBHUX YSBJICHb MPO CBIT, @ TAKOX BKIIOYAIOTh CBOOOIM, TMOB's3aHi 3
camMoOyTHICTIO JIoArHUA. KpiM TOro, KyJIbTYpHI MpaBa BiAIrpaioTh BaXKIUBY POJIb y
PO3BUTKY MHpPY, O0pOoThOi1 3 OIAHICTIO Ta 3MIITHEHHI COIIAJIBHOI 3TyPTOBAaHOCTI,
CHPUAIOYN B3a€MHINM MOBa3l Ta PO3YMIHHIO MDX JIIOABMH Ta PI3HUMHU Tpylamu,
HEe3Ba)Karouu Ha ixHI0 pizHOMaHITHICTH (cT. 2 Konrentiii KDHECKO npo oxopony Ta
320X0UYEHHS PI3HOMAHITHOCTI KyJAbTYpHOTO camoBHupaxkeHHs, 2005 p.) [2].

VY MIDKHapOJHUX JOTOBOpax Ta MPaBO3aXMCHIM MPAKTHUIIl MOXKHA 3HAWUTHU SIK
CKCIUTIIIUTHI, TaK 1 IMIUTIIMTHI TIOCWJIAHHS Ha KYyJABTYpHI mpaBa. EKCIunmuTHI
MOCHUJIAHHS MPSIMO CTOCYIOThCS KYJIBTYPHUX TPaB, TOJI SIK IMIUTILIUTHI OXOILTIOIOTh
IpaBa, sIKl MalOTh BIAHOUIEHHSI 10 KYJBTYPH 1 MOXKYTb CIIY’KUTH IIPABOBOIO OCHOBOIO
TSt iX 3axucty. KyapTypHi mpaBa TICHO MOB's3aH1 3 1HIIMMU MIpaBaMu JIFOAUHH, 1110
YCKIJIAJIHIOE iX UITKE po3MeKyBaHHs. OJHUM 3 OCHOBHHUX IIPaB € IPABO HA y4acTh Y
KYJIbTYPHOMY KHUTTI, SIKE 3aKpIIUICHE B TaKUX JIOKYMEHTaX, K CT. 27 3arajabHOl
JeKJapalii npas JoAuHA Ta M. 1 ct. 15 MiXkHapogHOro makty Mmpo €KOHOMIYHI,
colIliajibHI Ta KyJbTypHi npasa. ¥ 2022 poui KomiTeT 3 €eKOHOMIYHUX, COLIaTbHUX
Ta KyJIETYpPHHUX IIPaB IPUNHSAB 3ayBa)KE€HHS 3araibHOT0 nopsaaky Ne 21, e neranbHo
MOSICHIOETHCS 1€ MPaBo. 3TiIHO 3 JOKYMEHTOM, MPAaBO HA y4acTh y KyIbTypHOMY
YKUTTI Ma€ TP OCHOBHI CKJIAJIOBI: y4acTh y KyJbTYPHOMY KHUTTI, JOCTYII 10 HHOTO
Ta BHECOK Y HbOTO, 110 BKJIFOUA€ MOXKIIMBICTh OpaTu ydacTtsb [3].

[IpaBo Ha BUKOPUCTAHHS TOCATHEHb HAYKOBOT'O IPOTPECy Ta X MPAKTUYHOIO
3aCTOCYBaHHS 3aKpirieHe B CT. 27 3arajabHOI JeKiapallii npas JOAUHA Ta . 1 b)
cT. 15 MixHapogHOTO MaKTy MPO EKOHOMIYHI, COIllajbHI Ta KyJAbTYpHI IpaBa.
BaxxnuBumu € i 1HIIII TIpaBa, 10 CTOCYIOThCS HAYKHU Ta KYJAbTYPH, 30KpeMa MpaBo
KO’KHOT 0COOM Ha 3aXHMCT MOPAJIbHUX 1 MaTepialbHUX 1HTEPECIB, K1 BUHUKAIOTH B
pe3yabTaTi HAyKOBUX, JIITEPATYPHUX UM XYJOXKHIX Mpallb, aBBTOPOM SIKUX BOHA €, 110
TaKOX MIITBEPKEHO B CT. 27 3aranbHoi neknapanii ta m. 1 ¢) ct. 15 [Takry. Okpim
TOTO, CBOOOAA, HEOOXiTHA ISl HAYKOBUX JOCHIIKEHb 1 TBOPYOi MJISTILHOCTI,
3a3HaueHa y 1. 3 ¢T. 15 Mixnaponnoro nakty. Bognowac . 2 ct. 19 MixkHapoaHoro
NaKTy MPO TPOMAJISHCHKI Ta TMOJITUYHI TpaBa BU3HAYa€, 110 MPaBO Ha BUIbHE
BUPaXEHHS AYMKH BKIIIOYa€ CBOOOAY IIyKaTH, OTPUMYBATH Ta PO3MOBCIONKYBATH
Oyab-sKy 1H(OpMaIiio Ta 17el, He3aJIeKHO B1Jl KOPJIOHIB, SIK YCHO, TaK 1 TUCbMOBO,
4yepe3 ApyK, MUCTEITBO abo 11 3acobwm [1; 3].

[IpaBo Ha OCBITY, IK€ € KyATYPHUM TPABOM, 3aKpilJICHE B MIKHAPOIHUX
JIOTOBOpAx, 30kpema B CT. 13 1 14 MiHapoaHOTO MAKTy MPO €KOHOMIYHI, COITlaIbHI
Ta KyJIbTypHI mpaBa Ta cT. 28 1 29 Konsenitii mpo mpasa qutuHu. bararo nocuianp
Ha KyJAbTYpHI TIpaBa MOXKHA 3HAWTH B MDKHAPOJHHMX aKTax, IO CTOCYIOTHCS
MEHIITNH, 30KpeMa B Mi>KHapOTHOMY IMaKT1 PO TPOMAJISTHCHKI Ta MOJIITUYHI MPaBa,
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Jlexmapairii mpaB oci0, 110 HaJjie)KaTh JO HAI[IOHAJIBHUX, €THIYHUX, PENITAHHUX 1
MOBHHUX MEHIIIMH, a Takok y [ekmapamii OOH npo nmpaBa KOpiHHMX HapoiiB Ta
Kongeniii MOII npo kopiHHI Hapoau 1 HAPOIHW, IO BEIYTh IJIEMIHHUN CIOCIO
KUTTA (1989 p.). 1li mMONOXKEHHS OXOIUIIOIOTh BAXKIMBI ACMEKTH, Takl SK
caMOOYTHICTb, MOBa, BIpYBaHHs, Tpajullli, y4acTb y KYJIBTYPHOMY >KHUTTI,
MIPUPOTOKOPUCTYBAHHS, OCBITa Ta KyJIbTypHa crajaniuHa. Jlexmapariis mpo mpasa
KOpiHHI/IX HApOJlIB TaKOXX MICTHTh IMOCHJIAaHHS Ha 3€MENbHI MpaBa, SKI TICHO
MOB's13aHi 3 KyJIbTYPHUMU npapamu (cT. 26). Kle Toro, Mi>kHapO/THAa KOHBEHIIIS ITPO
3aXHCT TIPAB TPY/SIIUX- MITPaHTIB 1 WICHIB iX CiMel BKIIOYA€E IOJIOKCHHS TIPO
KyJIBTYpHI TIpaBa, 30kpeMa 1. 1 g) ct. 43 i m. 1 d) cT. 45, 1m0 CTOCYIOThCS TOCTYIY 10
KyJABTYPHOTO JKHUTTS, @ TakokK CT. 31, sika MIKPECHIOe TMOBary 10 KYJIbTYpHOI
CcaMOOYTHOCTI TPYASIINX-MITPaHTIB [3; 4].

[IpuHIMn HeAMCKpUMIHAING, 3aKpilVIEeHWH Yy O0araTb0X MIKHAPOIHUX
JIOTOBOpaxX, € KIIIOYOBOIO TIPABOBOIO OCHOBOKO JUISI 3aXUCTy Ta CHPUSHHS
KyJABTYPHUM TIpaBaM. 3TiHO 3 [IUMH JOTOBOPAMH Ta TAYMAa4eHHSIMHU BiJIIIOBITHUX
OpraHiB 3 IpaB JIIOAUHU, TUCKPUMIHAIIEI € Oyab-sKa BIAMIHHICTh, BUKIIOUCHHS,
oOMexeHHs1 a00 HaJlaHHS TIepeBar, 110 3aCHOBaHI Ha 3a00pOHEHUX O3HAKax 1 SKi
CIPUYUHSIOTH a00 MalOTh HA METI 0OMEXKEHHSI MpaB JIFOJUHU a00 X 3/IHCHEHHS Ha
piBHIM ocHOBI. OcoOnuBa yBara MOBUHHA HPUAUIATACS 3a0€3MEYEHHIO ILHOTO
MIPUHITUITY B KOHTEKCTI KYJIBTYPHHUX TIPaB.

[IpaBo Ha BIAMIOYMHOK Ta 03B, 3aKpiIUIeHE Y CT. 24 3aranbHoi AeKiaapanii
1paB JIIOAUHMU, TICHO TOB’SI3aHE 3 KYIBTYPHHMMH IpaBaMH, Xoda HoMy M Jocl
MPUAUSIIOCS HEAOCTaTHRO yBaru. BakiIMBO pO3yMiTH, IO KYJIbTypa OXOILTIOE BCi
ACTIEKTH YKUTTS 1 He 0OMEXY€EThCS JIMIIE BIMOYUMHKOM YU JO3BULISIM.

OTxe, MDKHApOIHE IMPaBO 3000B'S3y€ JEp)KaBU TMOBAXKATH, 3aXUIIATH Ta
3a0e3mneuyBaTy KyJIbTypHI TpaBa 0e€3 TUCKpUMIHAII, BPaXOBYIOUM MPUHIUIN
JOCTYITHOCTI, TPUHHATHOCTI Ta aJanToBaHOCTI, Bu3HadeHI Komiterom 3
€KOHOMIYHUX, COIIaJIbHUX Ta KYJIBTYPHUX TIPAB.

Cnucok BUKOPMCTAHUX JKepeJ:
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2. KoHBeHIiI Tpo OXOpOHY Ta 3a0XOYEHHS pPIi3HOMAHITHOCTI Ta KYJIBTYpHOTO
camoBupaxkenus / HKOHECKO: Mixnapoguuii moxkyment Big 20.10.2005 p.URL:
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Baaguciaas CJIMBKA,
CTYJICHT 2-TO KypCy

Hayrosuii kepienux:

Terana ) KEI'J/IIHCBKA,
BHKJIaa4 Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHIIPOBCHKOTO AEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

KPUMIHAJIBHA BIAINOBIJAJBHICTD 3A KOJTABOPALIOHI3M
B YMOBAX 35POMHOI'O KOH®JIKTY B YKPAIHI:
MPABOBHI1 AHAJII3 TA AKTYAJIbHI BUKJIUKA

KonaGopariionisam — siBuIlle, SIK€ CTa€ OCOOJMBO aKTyaJlbHUM B YMOBaX
30pOHOTr0 KOH(MITIKTY Ta OKYIIallli YaCTHHH TEPUTOPIi AepkaBu. B cyuacHiii Ykpaini
B yMOBax pOCIMCHKO-YKpPAiHChKOI BIWHM BaXJIMBUM CTQJI0 MHUTaHHS TIPO
BI/IMOBIAAIBHICTh 32 KOJA0OPAIliOHI3M, OCKIJIBKH 11 TPOMaJIsiH, SIKi CITIBIIPAIOIOTh
3 OKYMAILITHOIO BJIAJ0I0, IMIJPUBAIOTh HAlOHAIbHY O€3MeKy 1 3arpoKyrTh
CYBEpEHITETy JAepkKaBH. Y TIIMX Te3aX PO3MIAIAETECS IPaBoBa MPUPOIA
K0JIa0OpaIlioH13My, HOPMaTUBHO-IIpaBOBa 0a3a, BIAMOBIIAJIbHICTh 32 TaK1 JIii 3T1AHO
3 KpuMiHaIlbHUM KOJIEKCOM YKpaiHM, a TaKOK CydacHa MPAKTHKA MPHUTIATHEHHS 10
KPUMIHAJBHOI BIAMOBIJATLHOCTI 3a 11 3JI0UHH.

VY HallmupiomMy ceHcl koiabopallioHi3M 03Ha4Ya€e CIIBOPAIIO 3 BOPOTOM YU
OKYyMAaI[IHHOIO BIIAQJIOK0 TiJ 4Yac BIHHM abo 30poitHoro kKoHikTy. Y cydacHii
VYkpaini MM TEpPMIHOM TO3HAYAIOTh THUX JIIOAEH $KI AKTUBHO MiJATPUMYIOTh
POCINCBKY arpecito 4u JIONOMararoTh BOPOTOBI B YINPaBIiHHI OKYITOBAaHUMU
teputopisimMu. KomabopalioHizaM MoxKe BUSBISITUCS Y p13HUX dhopMax: Bij myOIiqHOT
mpormarasjy Jid OKyNaHTIB JO HaJaHHA IM MarepiajabHOi JormomMorud ado
MPUETHAHHS 10 HE3aKOHHUX OPTaHiB BJIAJIA, CTBOPEHUX arpeCcOPOM.

[Ticnst mouaTKy moBHOMacIITabHOTO BroprHeHHs Pocii 1o Ykpainu y moromy
2022 poKy 10 yKpaiHCBKOTO 3aKOHOAABCTBAa OyJI0 BHECEHI 3MIHM, CHPSIMOBAHI Ha
00poThOy 3 KoabopallioHi3MoM. 30kpema, 10 KpuMiHaIbHOTO KOJEKCYy YKpaiHu
JIOJTAHO CTaTTI1, SIKi BU3HAYAIOTh CITIBIPAIltO K 3JI04MH. BianosiaHo go crarti 111-1
KpuMiHabHOTO KofieKCY YKpaiHu nepeadadaeThes BIANOBIAANbHICTD 3a CITIBIPALIO
3 BOPOroM B pi3HUX (opmax: BiAg MyONIYHOI MIATPUMKH arpecii 7o y4acTi y
HE3aKOHHMX  OpraHax BIIagd, CTBOPGHHMX OKymaHTamu. lle  mo3Boise
MIPaBOOXOPOHHUM oOpraHaM e€(eKTHMBHO pearyBaTd Ha [Iii, 10 3aBJal0Th IIKOJIU
HaIllOHAJIBHUM 1HTepecaM JepkaBu [2].

Kpuminanbamii koneke Ykpainu nependadae Kisibka (popm criBpoOITHUIITBA 3
KpaiHOI0-arpecopoM, sIKi p13HATHCS 3a PIBHEM CYCILIIbHOT HEOE3MEKH:

1. TlyGmiune 3amepeueHHs 30pOMHOI arpecii yu maTpuMka arpecopa. lle
MOXKE€ BKJIIOYaTH TNpomnarasfiy, MyOdiuHi 3asgBH Ha KOPUCTh i OKYHaHTIB,
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PO3MOBCIOMKEHHS Je31HGOpMaIlli Ui MaHIITYJIAIIH, 110 CIPSMOBaH1 Ha BUITpaBIaHHs
arpecii.

2. Y4acTb y HE3aKOHHHUX opraHax Biaju. LI kaTeropis BKirouae CIiBIpalito
3 OopraHaMu BIJaJid, CTBOPEHHMMH OKYIMAHTaMH, y4acTb y BHOOpax abo I1HIIMX
MOJIITUYHUX MPOIIecax Ha OKYNOBAaHUX TEPUTOPISX.

3. MarepianpHa uu ¢iHaHCOBa JOMOMOTa BOpOry. Bkitouae HagaHHS
pecypciB abo iH(dopmarii, IO JJgOoMOMarae BOPOTOBI BECTH BO€HHI il abo
BCTAHOBJTIOBATH KOHTPOJIb HAJl TEPUTOPIETO.

4. BilicbkoBa criBmpartls 3 arpecopoM. Lle akTuBHa momoMora oKyrnaHTam y
BOEHHUX [151X, HAIPUKJIIAJ IUIIXOM HAJaHHS JIOTICTUYHOI MATPUMKH ab0 ydacTi y
0oloBHX AisX HA 0OIIi arpecopa.

3a cmiBmpaifo nepeadavyeHi pi3HI BUIW MOKapaHb 3aJIEKHO BiJ (GopMH Ta
TSOKKOCT1 3younHy. HaiimeHmn cepiio3ni ¢gopmu, Takl sk myOiidyHa MiATPUMKA
BOpOra, MOXYTh Kaparucs oOMeXeHHsIM Bojii abo mrpadamu. biumeln cepiio3Hi
3JI0YMHHU, TaKi K y4acThb Y HE3aKOHHUX OpraHax BiaJud a00 HaJaHHS JIOMOMOTH
OKYTIaHTaM, TATHYTb 32 COO0I0 OUIBIII CYBOPE MOKAPAHHS — aX JI0 M030aBJIEHHS BOJI1
Ha TpuBaii TepMiHu (10 15 pokiB) 13 koHbIcKalliero MaiiHa [4].

OkpeMo pO3MIANAIOTHCS  TaKOXK BHITAJIKM, KOJIM OCOOM CaMOCTIMHO
BIIMOBJISIFOTBCS B1Jl MOJANbBIIOI CHIBIpAll 3 OKyHaHTaMH, Y TOMY YHCII HUIIXOM
100pOBUIBHOTO 313HAHHS YW HaJaHHs 1HQOpMaIii mpo 3JI04MHHI 1ii arpecopa. Lle
MOke OyTH MiJICTABOIO JJIsSI IOM SKIIIEHHSI TTOKapaHHSI.

[Ticns 2022 poky B VYkpaiHni Oyno 3adikcoBaHO Oararo BHIAJKIiB
KOJJA0OpaLIOHI3MY, [0 MPHU3BEIO JO0 AakKTUBHMX pO3CIiayBaHb 3 OOKy
MIPaBOOXOPOHHUX opraHiB [1]. BilicbkkoBI agMiHICTpallii Ta Cyau Mpalol0Th HAJl
NPUTSATHEHHSM JI0 BIAMOBIAAIBHOCTI 0CIO, SIKI CHPHUSIJIM arpecopy. 30Kpema,
BIJIKPUTI COTHI KpUMIHAJIBHHUX MPOBAKEHD 3a (DakTaMu KoJIabopallioHi3My, a 6arato
JIONEH BXKE TPUTIATHYTO 1O BIAMOBIAAIBbHOCTI 3a cBoi fii. Lle cTtocyeTrhes sik
OKpPEMHUX TPOMAJISIH, TaK 1 TOCaI0BUX 0Ci0, 0 cipusutk okymadTam [3], [6]. [7].

Tako Ba)XKJIMBO 3a3HAYUTH, IO MUTAHHS CIIBIpAIll 3 KPaiHOI-arpecopom
PO3IISAAETHCS B KOHTEKCTI MIKHAPOAHUX TPABOBHX HOPM, IO PETYIIOI0Th
BIJIMOBIAANBHICTh 32 BOEHHI 3JI0YMHU. YKpaiHa CHIBOpAILOE 3 MDKHAPOJIHUMU
opraHizamisiMu Juisi  3a0€3MeUeHHs CHPAaBEIJIMBOTO TOKapaHHs oci0, sKi
311HCHIOBAJIM 3JIOYMHH IT1]1 Yac BIHHU.

KonabopaiiionisM He € yHIKaJIbHUM SIBUIIEM MJis1 YKpaiHu. MixHapogHe
paBoO TakoXK Tependayae BIAMOBIIAIBHICTh 3a CIIBIIPAIIO 13 BOPOTOM ITij] 4ac
30poiiHuX KOH(DIKTIB. Bo€HHI 3JI0YMHH, J0 SKUX MOXE HalleKaTu 1
KOJIa0OpAIliOHI3M,  PO3MIANAIOTHCA  MDKHApOJHUMH  CyJaMH, TaKUMHU  SK
MixHapoHu# KpUMIHATBHUHN Cyl. YKpaiHa akTHBHO BUKOPHUCTOBYE MI>KHAPOIHUN
JIOCBIJ JJIS aanTaliii CBOro 3aKOHOJIaBCTBA J0 CyYaCHUX BUKJIMKIB BiitHU [5].

KpuminanbHa  BIAMOBIMANBHICT, 3a  KOJAOOpPAIliOHI3M €  BaKIMBUM
IHCTPYMEHTOM 3aXHCTy HaIllOHAbHOT Oe3meku YKpaiHM B YMOBax BiiHHU.
3aKOHO/IAaBCTBO YITKO BHM3HAUYAE, IO CHIBIPAIld 3 BOPOTOM € HEMPUITYCTUMOIO 1
KapaeThCs BIAMOBITHO 10 TSHKKOCTI 3704uHY. LI mpaBoBi HOpMH JOMOMAararoTh
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3a0e3MeUNTH CIPABEIUBICTh, TIOKAPATH TUX, XTO CIPHSIE arpecopy, Ta 3aXUCTUTH
iHTepecu JnepxkaBu. Peamizaiis 1MX HOPM Ha MPAKTHUINl II0Ka3y€, HACKIJIbKU
cepiio3HO YKpaiHa CTaBUTHCA 0 MHUTaHb, 110 CTOCYIOTHCS JIEPHKABHOI OE3IMEKH Ta
CYBEPEHITETY, 0COOIHMBO B TIepio]1 30pOHHOTr0 KOH(IIKTY.
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14#Text.

5. MixHapoaHe paBo Ta KojaabopalioHi3M: TEOPETUYHI ACIIeKTH Ta Cy4acH! BUKIUKH.
Kypnan «Misxcnapoone npagoy. 2023 pik. Ne 5. C. 34-45.

6. Odiniitauii caiit Odicy ['enepanbaoro npokypopa Ykpainu. URL: https://gp.gov.ua/.

7. CynoBa mpakTuKa II0A0 KojlabopauioHidmy. Bebcaum Bepxoenoco Cyody Vkpainu.
URL: https://supreme.court.gov.ua/.

Amnacracigs COBAKAP,
CTYJIEHTKa 2-TO KypCy

Terana )KET'JIIHCBKA,
BHUKJIaa4 Kadeapu
KPUMIHAJIBLHO-TIPABOBUX JUCHHUILIIH
JIHIMPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

KPUMIHAJIBHO-ITPABOBI ACIIEKTH TA HACJIIKHA
BUMHEHHS KOPYNIIMHUX 3JIOUYUHIB B YKPAIHI

Kopymiist B Ykpaini — 11e sik XBopo0a, 1110 pyiiHye opraHi3m 3cepeaunu. Bona
HiATOYYE Bipy JItOJIel y Biaay, HE Ja€ €KOHOMII PO3BUBATHUCS 1 MPU3BOAMUTH 10
MapHOTpATCTBa pecypciB. Xoua YKpaiHChKE 3aKOHOJABCTBO MA€ IHCTPYMEHTH JIJIS
O00poThOM 3 IIUM 3JI0M, IXHS J1€BICTh BHKJIMKAa€ 0arato CyMHIBIB Ta MOTpeOye
PETENBHOTO aHaI3Yy.

s Tema € HaA3BUYAHHO aKTYyalbHOIO MJIsi YKPaiHCHKOTO CYCIUIBCTBA,
OCKIJIbKH KOPYIIIIisi Ma€ MPSIMHI BIUIMB Ha )KUTTS KOXXHOTO TPOMaJITHUHA. Bak1nBo
PO3YMITH, SIKI KPUMIHAJIIBHO-TIPABOB1 HACTIIKM YEKalOTh Ha OCI0, 110 BUMHWIM
KOPYMIIIHHI 3JI0YUHH, 1 SIK1 3aX0JIU BXXUBAKOTHCSA JIJIs1 OOPOTHOU 3 IIUM SIBHUIIIEM.

3akoH VYkpainu «[Ipo 3amobiraHHs KOpyImiii» BU3HAYA€ KOPYMINIO, SK
3JIOB’)KMBAHHS BJIaJI0I0 a00 CITY’KOOBHUM CTaHOBUIIEM 3apajii ocoObucToi Buroau [1].
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[Ipocrimie kaxxy4u, KOPYIIIisl — 1€ KOJIM T0Ca/I0BEllb BUKOPUCTOBYE CBOIO MOCAIY
JUTsL BJJacHOTO 30aradeHHs abo Jyisi OTpMMaHHS 1HIIMX MepeBar, a He JJIs CIIY>KIHHS
IPOMaJICHKOCTI.

B. 1. I'Bo3aenpkuil mMaKpECIIoe, MO KOPYIINisS — 1€ HEe MPOCTO 3JI0YHH, a
mMpoKOMacliTabHe CyCHiibHE SBUIE 3 Oararbma TrpaHsMU: [PaBOBOIO,
€KOHOMIYHOO, MOJTITHYHOI0, MOPATHHOIO Ta IICUXOJIOTTYHOIO [2, ¢. 139].

Xo4a B YyKpaiHCBKOMY 3aKOHOJABCTBI HEMAa€ YITKOTO BHU3HAYCHHS
KOPYMIIIHHOTO 3JI0YMHY, Ta FOPUCTH-HAYKOBIl AKTHUBHO TMPAIIOIOTh HAI IUM
MTATAHHSM.

Buenwuii B. TioTIOT1H NPONOHY€ Take BU3HAYCHHS: KOPYILIMHAN 37I0YUH — 11€
HAaBMUCHE [ISIHHS, SIK€ IIKOJIUTh CYCIUJIBCTBY, MAa€ BCl O3HAKH KOPYIIi Ta
OB’ sI3aHE 31 HEMIPABOMIPHUM B)KHMBAHHIM BJIaJ010 200 CITy>KOOBUM CTaHOBHIIIEM B
0CcOOHMCTHUX 1HTEpecax, a He B IHTepecax ciyxou [3, c. 16].

[Ipocriiie Kaxxy4u, KOPYMIIHHUNA 3T0YUH — 1€ KOJH MOCaA0BEIb HABMUCHO
BUKOPHUCTOBYE CBOIO [TOCALy U1 0COOUCTOI BUTOJIU, OPYILIYIOUH 3aKOH 1 3aBJIal0UU
IIKOJIX CYCHIJIBCTBY.

BaxxnuBo BiI3HAYMUTH, 110 TTOHSATTS «KOPYIILIsH MIUPIIE, HDK «KOPYHIIHHUAN
3nounH». OCTaHHE BU3HAYA€ThCs Jiuine KpuMiHaIbHUM KOJIEKCOM Y KpaiHu, TOI1 SIK
KOPYIMIIIS — 1€ OUIBII HIUPOKE MOHSATTS, 10 OXOIUTIOE 37TI0BKMBAHHS BJIa00 Ta 1HIIII
(opMH HE3aKOHHHUX [id, 10 HE OOOB'I3KOBO NependayeHl KpUMIHAIbHUM
3aKOHOJIaBCTBOM.

3akoHoaBua 0a3a YKpaiHu 11010 00pOoTHOU 3 KOPYIIIIE€I0 OXOIUIIOE ITUPOKUI
CIIEKTP HOPMATHBHO-TIPABOBUX aKTiB, CIPSIMOBAHUX Ha 3amo0iraHHs, BUSBIICHHS Ta
MOKapaHHsS 3a KOpYMIliiiHI mpaBomopymieHHs. KirodoBUMM  HOpMAaTHBHO-
IPAaBOBUMU aKTAMH €:

Koncrurymis Ykpainu;

Kpuminanbauii kojiekc YKpainu;

KpuminanbHo-TIpoliecyanbHUI KOACKC Y KpaiHu;

3akoH Ykpainu «IIpo 3amobiranHs KOpymiiin,

3akoH Ykpainu «IIpo ouniieHHs Biaam»;

3akoH Ykpainu «IIpo Harionanbne antukopymiliiine 6ropo Ykpainmy;
3akoH Ykpainu «IIpo CrienianizoBaHy aHTUKOPYMILIIHY IPOKYpPaTypy».

[{i 3akoHM BHU3HAYAIOTH TOHATTS KOPYMIli, BCTAHOBIIOKOTH BHIH
KOPYHIIIMHUX 3JI0OYMHIB, TIepe10avaroTh BIANOBIATBHICTh 3a iX BUMHEHHS, @ TAKOXK
BHU3HAYAIOTh MEXaHI3MHU 3aM00IraHHs Ta IPOTUAIT KOPYIILIi.

YKpalHCbKU 3aKOH CYBOPO Kapa€ KOPYIIIIOHEPIB. 3aJIEKHO BijJ TSHKKOCTI
3JI0YMHY BUHH1 MOKYTb OITIMHUTHUCA 32 IpaTaMy Ha TEPMIH BiJ1 IBOX JI0 I€CSITH POKIB,
CIUTATUTH BEIWYE3HI MTpadu, BTPATUTH HE3aKOHHO HAKUTE MAHO Ta MO>KJIMBICTD
o0iiiMaTi TEBHI Mocagu. MeTor TaKoro MOKapaHHsS € HE JIMIIe CIpaBejInBa
BiJITIJIaTa, a ¥ 3a100iraHHsl HOBUM KOPYMITIHHUM cXxemaM. PI3HOMaHITHICTh CaHKITIH
J03BOJISIE Cyqly OOpaTW HaWOIIBIIT  BIAMOBIHE TOKapaHHs, BPaxOBYIOUM BCI
00CTaBHHM CIIPABH.

BaxxnuBuM HacHmigKoM KOPYMIIMHUX 3JI0YMHIB € KoH(icKallisa MaitHa. Bona

NoOakrodPE
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CIIYT'Y€ SIK JOJATKOBUM BHUJ MOKApaHHSA, METOI0 SIKOTO € KOMIIEHCallis 30UTKIB,
3aBJaHUX JepkaBl abo okpemMuMm ocobam. Kondickaliisi mMaiiHa TakoXX BHUKOHYE
npodiIakTHIHY (YHKIIIIO, 3ar00iraloyi MOXKJIMBOCTI HE3aKOHHOTO 30aradeHHs B
MaiiOyTHBOMY.

KopymnuiitHi mpaBonopyiieHHss B 0araThbOX BHMaAKaX HPU3BOASATH 0
3a00poHM O0iiMaTH TMEBHI Mocaau abo 3alMaTHCS TEeBHOKO MJisIbHICTIO. Taka
3a00poHa € HEOOX1IHOIO, 11100 3am00IrTH MOBTOPEHHIO KOPYMIIIHOI JiSIBHOCTI B
MaitOyTHpoMy. Hailiuacrtiie BOHA CTOCYETbCS JEpKABHUX CIY>KOOBIIB Ta
MpaliBHUKIB TPABOOXOPOHHUX OpPTraHiB.

BinmoBigHO 10 yKpalHCHKOTO 3aKOHOJABCTBa 1H(OpMAIIis MPO KOPYMIiiiHI
MIPABOTIOPYIICHHSI € BIAKPUTOIO 1 MIJJISTa€ PO3TOJOMICHHIO B Me[ia Ta IHIIUX
mokepenax. lled 3axin chpuse MABUIIEHHIO TPOMAJCHKOI CBIJOMOCTI IIOJO
KOPYIIIMHUX PU3MKIB Ta MAa€ BAXJIMBY MNPEBEHTUBHY (GYHKIIIIO, CTUMYJIIOIYH
MIPO30PICTh y JIEPKaBHOMY YIIPABIIHHI.

J1o KpUMiHAIBHO-TIPABOBUX HACIIIJIKIB KOPYIIIIIHUX 3JI0YHMHIB MOYKHA TaKOXK
BIJIHECTH 00OB’SI30K BIJIIIKOYBaHHS MaTepiaJIbHUX 30MTKIB, 3aBAaHUX Jep>KaBl uyn
b13uuHMM ocobam. BinmkoayBaHHs 30MTKIB HE JIMIIIE KOMIIGHCYE BTpaTH, a U €
BOXJIMBOIO  CKJIQJIOBOIO  TOKAapaHHS, 110  aKIEHTye  BIJNOBIJAJIbHICTh
MIPABOIOPYIIIHUKA MEePe]T CYyCITECTBOM.

KopymnuiitHi 3104nHM B YKpaiHi MaloTh HE JIMILE BHYTPIIIHbOJAEPKABHI, aje
1 MDKHapoJHI Hachuigku. [lomupeHHss KOpynuiiHUX CXeM 1 CKaHJaliB HEraTUBHO
BIUIMBAE HA penyTalliio YKpaiHu Ha MI>KHAPO/IHIN apeHi, 0 YCKJIaHIOE CITIBIPAITIO
3 1HO3EMHHMH 1HBECTOPAMH Ta 3HUXKYE PIBEHb JOBIPH O YKPAIHCHKOi MPaBOBOI
CHUCTEMHU.

KpuminaibHO-TIpaBOBlI HACHIAKK KOPYIMIIMHUX 3J0YMHIB € BaKIWBHUM
€JIEMEHTOM CHUCTeMH OOpOTHOM 3 KOpymili€lo B YkpaiHi. BoHu maioTh Ha MeTi He
JUIIEe TIOKapaTH BUHHMX, alié ¥ 3amoOirTM MOBTOPEHHIO 3JI0YMHIB, BIJIHOBUTHU
CIIPABEJIUBICTh Y CYCHIJIBCTBI Ta 3a0€3MEUNTH MI>KHAPOJIHY PEIyTAIliI0 IePKABU.

Cnycox BUKOPHCTAaHUX JKepeJI:
1. 3akon Ykpainu «IIpo 3anoGiranus xkopymitii» Big 14.10.2014 Nel1700-VII B penaxiii
Bix 11.10.2024. URL: https://zakon.rada.gov.ua/laws/show/1700-18#Text.
2. I'Bosgeupkmii B. JI. Kopynmist sik comianbHe, NCHXOJOTIYHE 1 MOpajbHE SBHIIE.
Axmyanvui npobaemu depacasu i npasa. 2012. Bunyck 63. C. 139-145.
3. Camuenko A. B. KopymmiiiHi 3m09MHH (KpUMIHAJIBHO-TIPABOBA XapaKTEPUCTHKA).
Kuis: «lenTp yuboBoi niteparypu», 2016. 168 c.
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Muxkoaa COJIOMATIH,
3100yBay BUIIIOi OCBITH

Hayxosuii kepieHux:

KOnisa 3ABI'OPOIHA,

JoLeHT Kadeapu Teopii Ta icTopii
Jiep’KaBy Ta MpaBa, KOHCTUTYLIMHOTO
mpaBa Ta MpaB JIOUHU
JIHITPOBCHKOTO IEPKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHIUAAT IOPUANYHUX HAYK, TOLIEHT

JIOJICBKA I'ITHICTh B YMOBAX 35POMHUX
KOH®JIIKTIB: OCOBJINUBOCTI 3ABE3IIEYEHHA

BaxnuBuM 00’€KTOM HAyKOBOTO JIOCHIPKEHHS, OCOOJMBO B YyMOBax
30poitHOro KOHMIIIKTY, € IpaBo Ha Ti/HICTh. e pyHnaMenTanbHe npaBo BUCTYIAE
OCHOBOIO Il OaraTbOX IHIIUX TIpaB 1 3a0esledye MiHIMAJIbHI CTaHAApTH
TYMaHHOCTi HaBiTh y CKJIaJHHX YMOBAX BiliHH. MOT0 TOCIIIKEHHS BifkphBae HOBI
MEPCIEKTUBH IIOJI0 CTUYHHX, FOPUIAYHUX 1 COIIaTbHUX ACTEKTIB MOBOKEHHS 3
JIOJIBMU TI1]T 4ac KOH(IIIKTIB.

Ak Bkasye BiTun3HsIHUN HaykoBelb O. OpnoBcbkuil, «KaTteropis «moacbka
TIAHICTBY € HEB1JI’€MHUM Ta BaKJIMBUM €JIE€MEHTOM MOOYA0BH COLIIAIbHOI IEPKABH,
3aCHOBAHOI Ha MOBa3i J0 MpaB JIOJAWHU, TapaHTYBaHHI iX OXOPOHHM Ta 3aXHCTY.
CBoro poay, 1€ KBIHTECEHIIISI BCiX 1HIIMX MPaBOBUX IIIHHOCTEW, X OPIEHTHp Ta
Harpsam» [ 1, c. 130].

Hagenemo Ti gpakropu, siki, Ha HaIly AYMKY, BA3Ha4al0Th HEOOX1HICTh O1IIbII
rIMOOKO JOCTIKEHHS paBa Ha T1AHICTh B yMOBaX 30pONHUX KOH(IIIKTIB.

1. 3a00poHa HENIOACHKOTO TMOBOKEHHSI Ta KaTyBaHb. 30pOiHI KOHQIIKTH
4acTO CYNPOBO/KYIOTbCS ~ KAaTyBaHHSIMH, 3TBITYBAHHSIMH, MPUHUKEHHSIM
3aTpUMaHUX OCI0 1 IUBUIBHOTO HAceJeHHS. AHaNI3 UX MOPYIICHb Yepe3 MPU3MY
mpaBa Ha TIJHICTh JO3BOJIAE OLIHUTH €()EKTUBHICTh ICHYIOUMX IPABOBHUX
MEXaH13MiB.

CBo0o/1a Bij1 KaTyBaHb € aOCOIOTHUM IIPABOM, 1110 O3HAYAE, IO 1€ TPaBO HE
nijysirac 0OMEXEHHIO UM BIJICTYITY 3a )KOJHUX OOCTaBUH, BKIIOUAIOYM CTaH BIWHU,
HAJ3BUYAHOTO TOJIOKEHHS 4yu 00poThOy 3 TepopusmoM. Lle dhyHmameHTanbHUIMA
NPUHITAI, 3aKPIIJICHUH y MIKHApPOJHUX TPABOBUX aKTaX, TaKUX SK: CTaTTA 7/
MiKHApOIHOTO TMAaKTy MPO TPOMAISHCHKI 1 mosithyHi mpasa, Kousermiss OOH
npotu KaTyBaHb (1984 p.), €Bpomneiichka KOHBEHITIS 3 TTPaB JIOAUHU (CT. 3).

XKonna obctaBuHA, BKIIOYAIOYU MIPKYBAaHHS JI€pP)KaBHOI O€3IMEKH, BOEHHY
HEOOXIAHICTh YM CTaH HAA3BUYANMHOTO IIOJIOKCHHS, HE MOXE BHIIpPaBIATH
3aCTOCYBaHHS KaTyBaHb. lle MpUHIIMIIOBO Bifpi3Hsi€ aOCOMIOTHI MpaBa BiJ IHIIUX,
AK1 MOXYTb OyTH OOMEXeHi 3a EBHUX YMOB.
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Jlep>kaBa OBUHHA 3amo0iraTd KaTyBaHHSIM Ha CBOil TEpUTOPIi, 30KpeMa B
MICISIX YTpPUMaHHsI IIiJT BapTOIO, MijJ 4Yac BINCHKOBHMX omeparliii abo MisiIbHOCTI
CWJIOBHX CTPYKTYp. JKepTBHU KaTyBaHb MalOTh MPAaBO HA MOBHY pealuIiTallllo, SKa
BKJIIOYAE MICUXOJIOT1YHY, MEJIMYHY Ta MPaBOBY JOIIOMOTY.

MixxHapoiHe TIPaBO YITKO BU3HAYAE, 10 OyAb-SAK1 CBITYCHHS Y 1HGOpMAITis,
OTpPUMaHI IUIIXOM KaTyBaHb, € HEJINCHUMH y cyoBoMy mporieci (cT. 15 Konsenrrii
npotu KatyBaHb) [2]. lle mpaBmimo cmpsMoBaHe Ha 3amoOiraHHS MPaKTHKaM
KaTyBaHb SIK IHCTPYMEHTY OTpUMaHHS 1H(pOpMaIli 4u JOKa3iB.

AOGCOIOTHICTH 3a00POHH KaTyBaHb € BAXKJIIMBUM €JIEMEHTOM MiXKHAPOJIHOTO
npaBa, sIKWK 3a0e3mneuye MiHIMalbHI CTaHIAPTH TYMAHHOCTI 3a OyAb-sIKHX yMOB.
JloTprMaHHS MILOTO TPHUHIIMITY € HE JIUIIE IOPUIUIHAM 000B’I3KOM, a i TUTAaHHSAM
€TUYHOI BIJIMOBIAJIBHOCTI JIepKaB 1 CYCHUIBCTBA, W0 CHPHUSAE MIATPUMIIL
BEPXOBEHCTBA MPaBa HaBITh Y HAMCKJIAJHININX YMOBaX.

2. Macosi nemnopraiiii Ta nepecenenHs. [IpuMycoBi nepeminieHHst ocio uepes
BOEHHI JIi1 CTaBJIATH IiJ] 3arpo3y IXHIO T1HICTb, M030aBIISI0YN OA30BUX YMOB KUTTS,
110 NOTpeOye CHelianbHOro MPaBOBOro 3aXUCTy. [ [puMycoBi nepeMileHHs! BHACIIIO0K
BOEHHUX [l € CephHO3HUM BUKIMKOM JUIsl 3a0e3ledeHHsi NpaBa Ha riiHicTh. Lle
BHMarae KOHCOJIIJJOBAaHUX 3yCHJIb MIXKHAPOJIHOI CIIIJILHOTH, HAIIOHAJIBHUX YPSIIB Ta
IPOMAJICBKMX OpraHizalii Ui CTBOPEHHSI YMOB, 110 TAPAHTYIOTh JIOASHICTb, 3aXUCT
0a30BUX ITPaB Ta PEIHTErpaLlio NEPEMIIIEHUX 0CI0 Y CYCIUIbCTBO.

3. Ponp mixkHapogHux TpuOyHamiB. Y cydacHid MpaKTHUIl MIKHAPOJHOTO
KPUMIHAJIBLHOTO MpaBa (Hanpukiaa, MikKHapoAHOTO KpUMIHATIBLHOTO CY/1y) IIPaBo Ha
THICTh BUCTYNA€E OCHOBOIO ISl TIEPECIIITyBaHHS 3a BOEHHI 3JIOYMHU Ta 3JI0YUHU
IPOTH JIFOJSHOCTI.

4. Tlpobnematrka TEeHIAEPHOI PIBHOCTI. Y 30pOMHMX KOHQIIKTaX >KIHKA Ta
JBYaTa 4acTO CTAIOTh KEPTBAMH CEKCYyaJIbHOTO HACWIILCTBA. [IpaBo Ha TiAHICTH €
OCHOBOIO JIJIs1 MDKHAPOAHUX 3YCHIIb 13 3aXUCTY KEPTB Ta 3ar00IraHHs UM 3JI0YHHAM.
Boanouac, BkaxkeMo, 110 3a JaHUMH 3ac001B MacoBoi iH(opmaliii, MJOTHUI MPOEKT 3
MIATPUMKH TIOCTPAXKIATUX Bl CEKCyaJIbHOTO HACHIILCTBA IMOKAa3aB, IO KUIBKICTh
3BEPHEHb YOJIOBIKIB MEPEBUIILY€E KITBKICTh 3BEPHEHB KIHOK [3].

5. T'ymanitapHa gomomora. Oprasizaifis JOMOMOTH IS MOCTPAXAAIUX Y
KOH(JIIKTaX TOBMHHA BpaxOBYBaTH IMOBary A0 TIAHOCTI JIOJIE€W, YHUKAIOYU
JTUCKPUMIHAIII1, CTUTMATH3AIli1 Y IPUHUBIUBUX YMOB OTPUMaHHS JOTIOMOTH.

Ha namry nymMKy, OCHOBHUMM HaIpsiMaMu, siKi TOTPeOyIOTh 0COOJIMBOT yBar,
MaroTh OyTH HACTYIIHI:

1. Sk mpaBo Ha riHICTH B3a€EMO/IIE 3 THIIMMU MPaBaMU B YMOBax 30pOHHOTO
KOHDIIKTY?

2. SIki MDKHapOAHI MeXaHI3MHU HaHOLIbIN ePeKTHBHI I 3a0e3IeUCHHS
1IbOTO TIpaBa?

3. SIk yHUKHYTH MOJBIMHHUX CTAHIAPTIB y HOro peanizalii y pi3HUX perioHax?

Takum YMHOM, AOCHIPKEHHS TpaBa Ha TIAHICTH JO3BOJISIE n06yzxyBaTH
KOMILJIEKCHY KAapTHHY €THYHHX 1 MPAaBOBUX CTaHAAPTIB TOBEMIHKU IIiJl dYac
KOH(DITIKTIB, 3a0€3Meuyoun MiHIMaJIbHI TapaHTIil I TOCTPAXKIAIHX.
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Poctucias CTAPOAYBIIEB,
3100yBay BUIIIOi OCBITH
JIHITPOBCBHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

Hayxosuti kepignux:

IOais OJIIMHUK,

BUKJIaJ1ay Kadenpu
aJMIHICTPaTUBHOTO TIpaBa 1 MpoIecy
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

HNOHATTSA TA 3MICT AJIMIHICTPATUBHOI
BIAITOBIJAJIBHOCTI B CYHACHHUX YMOBAX

AJnMiHICTpaTHBHA BIJMTOBITAJIBHICTD € OJHIEIO 3 OCHOBHUX (DOPM IOPUIUYHOT
BIIMOBIAQIBHOCTI, SIKA  BCTAHOBJIIOETHCS  JICP)KABOKO IS 3a0e3TCUCHHS
IIPABOMOPSIKY Ta 3amo0iraHHs MPaBOMOPYIICHHSIM Y Pi3HUX cdepax CyCHiIbHOTO
KUTTS. BOHA € HACHiIKOM BUMHEHHS aJIMIHICTPATUBHOTO MPABOMOPYIICHHS 1
MoJIsira€ B HaKJIaJCHHI Ha MOPYIIHUKA BIAMOBIMHMX caHKUiM. Ile omauH 13 BUAIB
MyOJIIYHO-TIPABOBOI  BIAMOBIAAIBHOCTI, WO BIJIPIZHAETHCS BiJl KPUMIHAIBHOT,
[IMBUIHHOT Ta JUCHUILIIHAPHOI BIAMOBIIATBLHOCTI SIK 32 XapaKTEpOM MOPYIIEHb, TaK
1 33 TIPOIIEAYPOIO MIPUTATHEHH 10 Hei [1, ¢. 175].

AJIMIHICTpAaTUBHA BINOBIJANbHICT BU3HAYAETHCS SIK CYKYITHICTh IIPABOBUX
HOPM, 1[0 PETYJIOI0Th MIACTaBU Ta MOPSAOK MPUTATHEHHS O BIANOBIIAIBHOCTI 32
aJMIHICTPaTUBHI TIPABOMOPYIIEHHA. BoHa OXOIUTIOE 3aXO0au aJAMIHICTPATUBHOTO
BILJTUBY, SIK1 3aCTOCOBYIOTHCS /IO OCI0, 1110 BYUMHWIIM TaKi paBonopymieHHs. [lei Bus
BIJIMOBITATBHOCT] MAa€ HU3KY XapaKTEPHUX OCOOIMBOCTEH:

[TyOmiynuit  xapaktep. AAMIHICTpaTMBHA  BIAMOBIMAIBHICTH  HOCHUTH
myOJIIYHUN XapakTep, OCKUIbKH JiepkaBa B 0CO0l YIMOBHOBAXKEHUX OPTaHIB
BUCTYTIA€ 1HIIIATOPOM 3aCTOCYBAHHS CaHKIIIM.

[IpotunpaBuicTs miid. IligcraBoro I  HaAcTaHHA — aAMIHICTPATHBHOI
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BI/IMOBIAIBHOCTI € BUMHEHHS MIPOTUIIPABHOI i1 a00 O€3IsUIbHOCTI, 110 MOPYIIYE
BCTaHOBJICHI 3aKOHOIaBCTBOM IIpaBHJIa IOBEIIHKH [2, C. 95].

CrnemianbHa mnporenypa. [lporeaypa npuUTATHEHHS 1O aaMIHICTPATUBHOI
BIJIMOBIJIAJILHOCTI € YITKO PErIaMeHTOBAHOI0. PillIeHHs MpO HAKIJIa/IeHHS CTSATHEHb
NpUIIMaIOThCsl OpraHaMHM BUKOHABYOi Biagu abo cynmamu Ha mincrtaBi Kogekcy
YkpaiHnu npo agMiHICTpaTHUBHI IPABOMIOPYIICHHS.

3MICT aaMiHICTPAaTUBHOI BIAMOBIIALHOCTI TOJISITAE€ B HAKIIAJEHHI Ha 0CO0Y,
0 BYMHMJIA aJMIHICTPATUBHE MPABOIMOPYILIECHHS, BIAMOBIIHUX CTATHEHb. Lli
CTSITHEHHSI MOXKYTh BapilOBATUCS 3a CTYIIEHEM CYBOPOCTI Ta 3aJIeKaTh BiJ] TXKKOCTI
npaBonopymieHHs. OCHOBHI BUIM CTSATHEHb BKJIFOYAIOTh:

— rtpadu. Ultpad € HaiimommpeHimow ¢GOPMOIO CTATHEHHS, sKa
nepeadayae TPOIIOBE CTATHEHHS 3 TMPABOMOPYIIHUKA Ha KOPHUCTH JIEPKaBU.
[tpadu MOKYTh HAKIJIAIATHUCA 3a P13HI BUAM MPABOMIOPYIICHbB, TaKl K MOPYIICHHS
paBuj JOPOKHBOTO PyXy, MOPYIICHHS MPaBUJI OXOPOHHU 3J0POB'S, MOPYIICHHS
€KOJIOTTYHUX CTaHJAPTIB TOIIO.

— Ilonepemxenns. Lle cTATHEHHS Ma€ nepeBaXKHO PEBEHTUBHUM XapaKTep
1 monsirae B OQILITHOMY OrOJIOIIEHH] MOPYIIHUKY TMPO HENPUITYCTUMICTh
MOJANBIIUX TOpyIeHb. [lomepemKkeHHss MOXe 3aCTOCOBYBAaTHCS Y BHIIAIKAX
MaJIO3HAUYIIUX MPABOIOPYILIECHb, KOJIU HEMae HEOOX1THOCTI B HAKJIAJACHHI OLIbIII
CYBOPHX 3aXO/IIB BIJIITOBIIAJIbHOCTI.

— AJIMIHICTpPAaTUBHE CTSATHEHHS Y BUTJIS/1 1M030aBJIeHHs MMEeBHUX mpas. Lle
MO>K€ BKJIIOYATH MO30aBJICHHS MpaBa KEPyBaTU TPAHCIOPTHUMHU 3aco0aMu, TpaBa
Ha 3adHATTA MEBHOK MNPOQECIHHO MISUTBHICTIO a00 IHIIMMU CHEIliaTbHUMU
npaBaMu. Taki 3aXOu 3aCTOCOBYIOTBCS y BHUIAJKaxX, KOJH IPABOMOPYIICHHS
OB’ SI3aHE 3 HETPABWIIBHIM BUKOPUCTAHHSAM BiJIITOBITHUX TIPAB.

— Kondickamis. Kondickaiiiss Mmoxxke crocyBatucs peueir abo 3aco0iB, sKi
BUKOPHCTOBYBAJIKCS JJIsl BUNHEHHS TIpaBoIopymieHHs. [le € omHuM 13 107aTKOBUX
3aXO0JIiB, SIKI MOXYTh OYTH 3aCTOCOBaHI pa30M 3 OCHOBHUMH CTSATHEHHSIMHU.

— Iloz0aBnenHs Bomi abo0 aAMIHICTpaTUBHUN apemT. AIMIHICTpaTUBHUI
apeIT 3aCTOCOBYETHCSI B OOMEKEHIM KIUIBKOCTI BHIAAKIB 1 TIepexdadae
KOpoTKouacHe 1o30aBiieHHs Boui. lle onHe 3 HalcyBOpIMIKUX aaMiHICTPATUBHUX
CTSTHEHb, SIKE MOKE€ OyTH 3aCTOCOBAHE 3a CEpHO3HI MPABOMOPYLIEHHS, TaKl K
npiOHE XyJIiraHCTBO, HEMOKOpa MpeAcTaBHIUKaM Bjiaau Toiro [3, ¢ .20].

CyuacHi cycmniJibHI YMOBH, B IKUX PO3BUBAIOTHCS BITHOCHHH MIX JIEPKaBOIO
Ta rpoMajsiHaMH, BHUMararoTh aJantaili Ta OHOBJIEHHS HOPM aJIMiIHICTPATUBHOI
BIIMOBIAABHOCTI. 3 PO3BUTKOM HOBITHIX TEXHOJIOT1M Ta rio0ali3ali€ro CBITOBOTO
MPABOIOPSAKY 3 SIBISIOTBCS HOBI BHUKJIMKH, 10 MOTPEOYIOTh BIAMOBIIHUX
MIPaBOBUX 3aXOiB JUISI X PETYTFOBAHHS.

Tak, y cydacHHX yMoOBax 3HA4Hy yBary MNpPUIUISIOTH aJMIHICTPAaTUBHUM
MIPaBOMIOPYIICHHSIM y cdepi iHGOpMAIIHHUX TEXHOJOTIH, 3aXUCTy MEPCOHATBHUX
naHux Ta KiOepOesmeku. Y 3B’A3Ky 3 MHUM  3'SBISIIOTECS  HOBI  HOPMU
aJIMIHICTPAaTHUBHOI  BIATMOBIAAIBHOCTI, 10 PETYJIIOIOTh TMOBEIIHKY o0ci0 B
1H(}OpMaIIiHOMY CepeOBUII, TIOPYIICHHS SIKUX MOXE MPU3BECTH JO0 CEPHO3HUX
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HACJIJKIB JUIS IPABOIOPSIAKY Ta OC3IEKH.

AJIMIHICTpaTMBHA BIAMOBIIAJBHICT, TAKOX 3a3HA€ 3MiH IIiJ] BILIHBOM
€BPOIHTETpAIlIfHUX TpoleCciB. 3 OMISy HAa MDKHApOJHI 3000B’sI3aHHA Ta
CTaHIApPTH, YKPAaiHChKE 3aKOHOJABCTBO TOCTIHHO pePOpPMY€EThCS 3 METOIO
HaOmkeHHa 10 HopM €Bpormericbkoro Corody. lle crocyerbest 1 MexaHi3MiB
MPUTSATHCHHS 10 aJMIHICTPATUBHOI BIAMOBIJAIBHOCTI, 30KpeMa TMOCHUJIICHHS
KOHTPOJIIO 3a JOTPUMAHHSM EKOJIOTIYHHUX HOPM, 3aXHCTOM TpPaB CIIOXHBAYiB,
MPOTHUAIEr0 KopyIiii Toto [4, . 115].

TakuMm dYMHOM, aaMiHICTpaTHBHA BIAMOBINAIBHICTP B CYyYaCHHX YyMOBaX
MPOJOBXKY€E BIAIrpaBaTH BaXIWUBY pOJIb y 3a0€3MEUYeHH] MPaBOMOPSAIAKY Ta
JUCIMIUTIHU B CYCIIIBCTBI, aIaNITYIOUNCh JO HOBUX BUKIIUKIB 1 3MiH.

CnHCcOK BUKOPUCTAHMX JIKepe:

2. ITlomrrapenko O. IToHATTS, CYTHICTH Ta 3MICT aJIMiIHICTPAaTHUBHOI BIANOBIJAILHOCTI B
YMOBaxX HOBOI MMapaJiurMH aJMIiHICTPATUBHOTO TpaBa. [lionpuemuuymeo, 20cnodapcmeo i npaso
Ne3.2020. C. 174-179.

3. Kupnuenko O. HO. OHOBIEHHS MOTJSANIB HA MiACTaBM Ta 3MICT aJMiHICTPATHBHOI
BIJIMOBIAANLHOCTI. TeopeTHuHi MUTaHHS HOPUCIPYACHIIT 1 MpoOjeMH MpaBO3aCTOCYBaHHS:
Bukskn XXI cromitrs. 2020. C. 95-96.

4. Jlpopuu FO. B. IloHATTS Ta OCHOBHI O3HAKH aJMIHICTPATHBHOI BiJIMOBIJAIbHOCTI:
aHaJli3 CydacHOi aJMIHICTPATUBHO-TIPABOBOI yiteparypu. Haykosuii gicnux Yoceopodcvrkozo
HayionanvHozo yrigepcumemy. Cepisi: [IpaBo Ne2.73. 2022. C. 18-26.

5. Hano6ko C. B. KonnenryanbHi acCleKTH aMiHICTPaTUBHOI BiINOBITAIBHOCTI y cepi
IHTEJIeKTYaJIbHO1 BIacHOCTI. [Ipuxapnamcokuil topuouunui sichux Ne 1 (30). 2020. C. 113-116.

Biktop CYIIPOHIOK,
3100yBay BUIIOI OCBITH

Hayxosuu kepignux:

Irop CEPJIIOK,

JO1IeHT Kadeapu Teopii Ta icTopii
JIep>KaBH Ta MpaBa, KOHCTUTYIIHHOTO
npaBa Ta Npas JIIOAUHU
JIHIIPOBCHKOTO JIEPAKABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
KaHJIuJaT IOPUIMYHUX HAYK, JTOLIEHT

PEAJII3AIIIA IPABA HA CITIPABEJIJIUBUI CY /]I
B YMOBAX BOEHHOI'O CTAHY

Peanizamisi mpaBa Ha cCHpaBeUIMBUN CYJ € HOPHAUYHOIO TapaHTIEIO s
BIJTHOBJICHHSI MOPYLIEHUX TpaB 1 cBOOOJ JMOAWHU. LlsI MOXKIIMBICTH 3aKpiIieHa B
ctarti 6 KoHBEHIIi mpo 3aXHMCT MpaB JIOJAUHU 1 OCHOBOIOJOXHUX CBOOOJ 1
3HAXOAMUTHCS Y CUCTEMHOMY 3B’SI3KY 3 MPUITUCOM, 00’ €KTUBOBAHUM Y 4. 5 CTATTI 55
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KoHncrutytii Ykpainu. YMOBU BOEHHOTO CTaHy, BBEICHOIO B YKpaiHi y 3B 53Ky 3
MMOBHOMACIITAOHOIO 30pOMHOI0 arpeci€ro pociichbkoi ¢eaepaliii mpoTH HaIIol
JIep’KaBH, CTBOPIOIOTh 3HAYHI MEPEIIKOIN JUIsl pealizallii JOCTiKyBaHOro Mpasa.
OOMexeHHS AOCTYIY JI0 CYy, YCKJIaTHEHHS (PYHKI[IOHYBaHHS CYJIOBOT CUCTEMHU, a
MOJIEKYIU 1 HEAOTPUMAHHS MPOIECYATIbHUX HOPM € CEpHO3HUMU MPOOIEeMaMH, SIK1
noTpeOyIOTh KOMIUIEKCHOTO aHai3Yy.

[Tpu miAroToBIIl T€3 1€l TOMOBIII aBTOP BU3HAYHMB 32 METY OKPECITUTH KOJIO
npoOJIEeMHUX THUTaHb, NMOB’S3aHUX 13 peaii3alli€io MmpaBa Ha CIPABEAJTUBUN CyH B
YMOBAX 3alpOBa/PKEHOT0 B YKpaiHi MPaBOBOTO PEKUMY BOEHHOTO CTaHY, a TaKOX
3alpONOHYBATH HUIAXHU 1X BHpilIeHHs. [ MOCSTHEHHS BHU3HAYEHOI METU OYiH
BUKOPHUCTaHI THOCEOJIOT1YHI MOYKJIMBOCTI IIaI€KTUYHOTO, CHIEI1aIbHO-IOPHUIYMHOTO
Ta (hOPMaTBHO-JIOTTYHOTO METO/IIB Mi3HAHHSI.

[ToHsATTS TpaBO HaA CHpaBEUIMBUI Cyll € OaraTOrpaHHUM 1 OXOIUTIOE SIK
IHCTUTYIIIHI, TaK 1 IPOLEAYPHI aCIEKTH. 3MICT I[bOTO MOHATTS BU3HAYEHUH B CT. 6
KonBeHI1ii mpo 3aXUCT MpaB JIOAUHU 1 OCHOBOIOJIOKHUX CBOOO. 3rijHO 3 4. 1 1mi€l
CTaTTl «KOXEH Ma€ MpaBO Ha CIPaBEJIUBHUI 1 MyOJIYHUN pO3IJISA HOTO CIpaBH
YIPOJOBK PO3YMHOT'O CTPOKY HE3aJIEKHUM 1 O€3CTOPOHHIM CYZOM, BCTAHOBJIIEHUM
3aKOHOM, SIKHW BHPIIIUTH CIHip II0J0 KHOro MmpaB Ta OOOB’SI3KIB IHMBIIHHOTO
XapakTepy a00 BCTAHOBUTh OOIPYHTOBAHICTh OYb-SKOTO BUCYHYTOT'O MPOTH HHOTO
KPUMIiHAJIBHOTO OOBUHYBaYeHHD» [1].

O. I'oHuapeHko y cBoOiif MOHOTrpadii HAroJoIIye, 110 CIIPABEAJIUBUN Cya — 1€
MEeBHI BUMOTH JI0 YCTPOIO CYIy, SIKMM (pOpMyeThbCs Ha 3acajax HE3aJeKHOCTI,
HEyNepeHKEHOCTI, OE€3CTOPOHHOCTI, JIOCTYMHOCTI, 3aKOHHOCTI Ta pPe3yjibTaT
CYZIOBOTO PO3TJISAY, SKUM € CyJOBE PIIICHHS OO0 CIIPaBH, AKa PO3TISAIAETHCS Y
Cyal 1 SKe BIANOBIZa€ HE JHINE HOpMaM MaTepiaJbHOIro IpaBa, a W iacanam
CIIPaBEJIMBOTO PO3MOALTY OJIar y CycniibeTBl [2, ¢. 23].

Ha nymky 1. XKaposcrkoi Ta H. I'pensn, peanizariisi mpaBa Ha CIpaBeIJIMBHMA
CyIl — 11€ HIJIECIPSIMOBAHUHN TIOCIITOBHUM TPOIIEC TIEPEBEACHHS COIIaIbHUX OJiar,
BU3HAYCHUX HOPMaMHu TpaBa, y CTaH iX MOKJIMBOTO 1 JIHCHOTO BHKOPHUCTAHHS
KOHKPETHOIO 0CO000, HACHIJKOM SKOTO € 3aXHUCT Ta BIJIHOBJIEHHSA iX TMpaB 1
3aKOHHHUX 1HTEpeciB [3, c. 6].

BogHouac cy0’ekTM MNpaBOBIIHOCHMH MiJ 4Yac peami3alii mpaBa Ha
CTpaBeJIMBHUIA CyJl B yMOBaX /il MPaBOBOTO PEKUMY BOEHHOTO CTaHY CTUKAIOTHCS 3
HU3KOI BUKIMKIB. [To-miepiie, oOMexeHHs JOCTYyIy /10 CyAy uepe3 OoioBi Aii Ta
OKYTAI[II0 YaCTUHU TepUTOPii YKpaiHU MO30aBISIOTh 3HAUYHY KUJIBKICTh TPOMAaJISIH
MO>KJIMBOCTI OpaTH y4acTh y CyJIOBUX IPOLECaX.

[To-npyre, He3alleXKHICTh CYAOBOi BJIaJM TMiJ 4aC BOEHHOIO CTaHy MOXKeE
ONMHUTHUCS TI1J] 3arpo30i0 yepe3 JOJATKOBUI THUCK Ha CyAJIB 3 OOKY BIHCHKOBHUX
aJMiHICTpaIliil a0o 1HIIKX Jep>kKaBHUX opraHiB. Jlo TOro x mpobdiiemMa 3aTpUMKH a00
OJIOKYBaHHSI MPU3HAYEHHSI CY/J1IB YCKJIAJHIOE JOCTYH 10 MPABOCYISL.

Insxu BUpIMIEHHS [UX MPOOJIEM BKIIOYAIOTh PO3BUTOK JHCTAHIIIHHOTO
CYyJIOYMHCTBA 4Yepe3 CTBOPECHHS TEXHIYHOI 1HPPACTPYKTYpU [JIsi TPOBEIACHHS
CYIOBUX 3acCilaHb OHJIaliH, 3a0€3MEeYeHHs] JOCTYIy TPOMaAsH a0 IUdPOBUX
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IHCTpYMEHTIB T0Jla4yi JOKYMEHTIB Ta y4acTi B CYJOBUX Ipolecax. BaximBum
ACTICKTOM € TapaHTyBaHHS HE3aJIC)KHOCTI CY/I/IiB IIJITXOM ITOCHJICHHS MEXaHI3MiB X
3aXKMCTYy BiJ 30BHIIIHBOTO BIUIMBY Ta CTBOPECHHS CIEIIaIbHUX 1HCTUTYIIHA IS
MOHITOPMHTY  JOTPUMAaHHS  CTAaHAApTIB  CHOPABEIJIUBOTO  CYJOYMHCTBA.
[IpiopuTeTHUM 3aBJAaHHSAM TaKOX € BITHOBJIICHHS CYIOBOi 1H(PPACTPYKTYpH,
30KpeMa BiTHOBJICHHS POOOTH CY/IiB y 3BUTBHEHUX PETiOHAX 1 CIIPOIIEHHS POIEIYP
MepeMIITIeHHsT CyAiB Ta CYIIIB Yy pa3i HeoOXimHocTi. BBaxkaemo 3a HeoOXigHe
3aJly9eHHS CKCIEPTIB 1 opradizamii Juisi JTOKYMEHTYBaHHS 3JIOYMHIB, a TaKOX
OpraHi3alfilo CHUIPHUX HAaBYANBHUX MpOTpaMm Uid CYIAIB HIOAO0 BiAMpPaBICHHS
MPaBOCY/IISl B yMOBaX BOEHHOTO CTaHy.

Omxe, pearizallis IpaBa Ha CIPABEUIMBUIN CYJ MiJ] 4ac Jii IPAaBOBOTO PEKUMY
BOEHHOTO CTaHy € BaKJIMBOIO YMOBOIO JJIsi 3a0€3MEUEHHs] BEPXOBEHCTBA IpaBa Ta
BIJTHOBJICHHS JIOBIpYM JIO0 Jiep’kaBu. BiifHa CTBOpIOE 3HAYHI BUKJIMKH, ajie TaKOXK
BIJIKPUBA€ MOXJIMBOCTI JJISi MOJIEpHI3allli CyZ0BOI CUCTEMHU, BIPOBAKEHHS HOBHX
TEXHOJIOT1! 1 TIOCHJIEHHSI MDKHAPOJIHOI CriBIpalll. BUKOHAHHS 3a3HaYeHHMX 3aXO/lIB
JI03BOJIMTH 3a0€3MEYUTH 3aXHCT MPaB JIFOIMHU HABITh B yMOBaX 30pOHOT0 KOH(IIIKTY,
110 KOHYE HEOOX1THO JyIs1 3a0€3MeUeHHsI IEMOKPATUYHOTO PO3BUTKY Y KpaiHHU.

CnHcok BUKOPUCTAHUX JKepeJ:

1. TIIpo parudikamiro KoHBeHIIi1 npo 3aXUCT MpaB JIOJUHU 1 OCHOBOIIOJIOKHUX CBOOO/T
1950 poky, Ilepmoro npoTtokony Ta mpoTokomiB Ne 2, 4, 7 ta 11 no Konsenmii: 3akon Ykpainu
Bix 17.07.1997 Ne 475/97 — BP.URL: https://zakon.rada.gov.ua/laws/show/475/97-sp#Text (nara
3BepHeHHs : 23.11.2024).

2. Tyian II. JI. IIpaBo Ha cnpaBeAMBHI CyJ : CYTHICTh Ta TEeMIIOpajbHI BUMIpHU 3a
MDKHApOIHUMU cTaHaapramu: MoHorpadis. Xapkis : [Ipaso, 2019, 584 c.

4. Xaposceka O. M., I'perr H. M. Peamizaiis mpasa JIOIMHM Ha CHpaBeIIMBUI CY.
AxTyanpH1 poOieMu BITYM3HSAHOI topuctipyaenuii. Haykosuit 30ipuuk. [ninpo, 2017, Ne 5. C. 3-6.

Beponika CIOCIOKAUJIO,
CTYAEHT 2-TO KypCy

Terana JKEI'JITHCBKA,
BUKJIas1ay Kadenpu
KPUMIHAJIbHO-TIPABOBUX JUCIUILIIH
JIHIITPOBCHKOTO JIEPKABHOTO
YHIBEPCUTETY BHYTPIILIHIX CIIpaB

CYYACHI IIAXOIU 1O BUSHAYEHHSI IIPABOHOPYILIEHD
I 3JIOYMHIB Y KPUMIHAJIBHOMY KOAEKCI YKPAIHHA

[Ipotsirom ocranHix pokiB KpumiHanmpHHI KomeKC VYKpaiHu 3a3HaB
YUCJICHHUX 3MiH, SIKI CTOCYIOThCS HE JIMIIE YTOUYHCHHS IOPUINYHUX TEPMiHIB Ta
IMOCUJIEHHS BIAMOBIAAJbHOCTI 3a IIEBHI BHUOM 3JIOYMHIB, ajleé il BBEACHHS HOBHUX
MIIXOIB 0 Kiacudikalii Ta mpodUIaKTHKH TPABOTIOPYIIIEHb.
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HaykoBo-TexHiuHMIT TIpolleC 3yMOBUB CTPIMKY 1H(POPMATH3AIII0 CYy4aCHOTO
M(POBOro CyCHIILCTBA, sIKA, HE3BAYKAIOUM Ha BCl ii MepeBaru, CIpuyuHuiIa JesKi
HETaTHBHI SIBUIIA, Y TOMY YUCJI1 ¥ KpUMIHAJ13aI[110 TeIEKOMYHIKAIIHHUX cucTeM. B
pe3yJbTaTi O3HA4YeHUX IMPOIECIB cepell 00'€KTiB, MOB'A3aHUX 13 3JIIOYMHHHUMH
MOCSATAaHHAMHU, JIeflali JacTime QirypyroTh He MaTepialibHi pedi, a iHpopMmarliiiai
naHi, Aki He MatoTh QizuyHoi hopmu [1]. Came ToMy AiSUIBHICTD KiOEP3TOUYHHIIIB,
MOTIpU  KOJIOCAJIbHI MaTepianbHI 30WTKH, SIKi BOHU 3aBIAlOTh, 3AJIUINAETHCS
IIPAKTHYHO HEB1JICTEKYBaHOIO.

VYkpaiHChKe  3aKOHOAABCTBO  PO3IIMPHIO  TEpeliK  KpUMiHAJIbHHUX
IIPABOIOPYILIEHB, MOB'A3aHUX 13 HE3aKOHHUM JIOCTYIIOM J0 1HPOPMAIIITHIX CHCTEM,
MNOLIMPEHHAM MIKIJIMBOTO MPOTPaAMHOrO 3a0€3MEUYeHHS], a TaKOX 3JI0BXKUBAHHIM
CJIEKTPOHHUMH 3aco0amMu KOMyHikaiii. TakuM 4YWHOM, KPUMIHAIBLHO-TIPABOBI
HOPMH aJaNnTyIOThCS JO CyYaCHUX 3arpo3, BKJIIOYAIOYM Ti, 110 MOXYTh MaTH
MDKHApOJIHUN XapaKTep.

Y KpuMiHalIbHOMY KOJEKCI TaKOX OHOBIIIOIOTHCS IOJIOXKEHHS, SIKi
CTOCYIOTBCSI TIpaB Ta 3aXUCTy MOTEPIUINX, OCOOJUBO y BUIAJKaX HACHUILCTBA 3a
O3HAKOIO CTaTl YM HACUJILCTBA B CiM 1. BiIMOBIIHO 10 Cy4acHUX 3MIH Taki 3JI0OYHHU
OTpUMai OUTBII >KOPCTKY KBalli(ikalliio, a Mmpoleaypa 3aXuCTy MOCTpaKaaaux
oci0 craya Outbll epeKTUBHOK. L{e cBIAUNTh Npo NMparHeHHs Jep>KaByu 3a0€3MEeUUTH
JOTPUMAHHSI TIPaB JIFOJAWHN Ta HaJaHHS JOIMOMOTH THM, XTO TOTPANUB y CKJIATHI
JKUTTEB1 CUTYaIi.

OCHOBHUM MIKHApOJHUM JOKYMEHTOM Yy cdepi OOpoTbOM 3 JOMalHIM
HacuibcTBOM € Konsenuisa Panu €Bponu m0/10 3ano0iraHHs HaCUILCTBY CTOCOBHO
KIHOK 1 JIOMallHbOMY HAaCWUJIBCTBY, Bigoma sk CraMOyibCcbka KOHBeHLIS [2].
VYkpaina mianucana nei nokymeHT y smcronani 2011 poky, mporte mporec ii
paTtudikallii 3aTsrHyBca Ha OJUHAAIATH POKIB Yepe3 MOITUYHI CYTIEPEUKH Ta OIip
KOHCEpBAaTUBHMUX Cui. He3Baxkaroun Ha 1€, MPOTATOM IHOTO 4Yacy OIUIBIIICTh
nosioxkeHb KonBeHtii Oyna BkitoueHa 10 3akony Ykpainu "[Ipo 3amobiranss Tta
OPOTU/III0  JIOMAlTHBOMY  HACWIBCTBY', IO JIO3BOJWJIO 3HAYHOI MIpOIO
IMITJIEMEHTYBATH 11 IPUHIIUIIN Ha HAIIIOHATLHOMY PiBHI [3].

B Vkpaini pgepkaBHI OpraHd BJaaud TPOJOBKYIOTh PO3POOJIATH Ta
YXBAJIIOBATH BIAMOBIIHI JOKYMEHTH, CIPSIMOBaH1 Ha OOPOTHOY 13 HACHUIBCTBOM Ta
JIOTIOMOTY TIOCTPKIAINM. YKpaiHChKE CYCIIBCTBO TMEPEKUBAE JTOBTOTPUBAIHIA
CUCTEMHUH MPOIIEC — 3MIHA TPAAUIIHHUX YSIBIEHB PO Pi3HI ABUIIA Ta (POPMYBAHHS
HOBHX, 1110 CTOCY€EThCS pOJIeH JKIHOK Ta 4oyioBikiB. CamMe 1iei mpoliec BUMarae Bij
3aKOHOJABLSI MEBHOI TpaHcopMalii, OyTH THYYKHM 1 BIANOBIAATH CY4acCHUM
BUKJIMKaM. AJIMIHICTPATUBHO-ACIIKTHE 3aKOHOJABCTBO HE € BUHSATKOM.

[leBni 3minm Oynu BHeceHl 1 g0 Koaekcy Ykpainu mpo aaMiHiCTpaTHBHI
npaBonopymieans. Y 2003 p. Kogexc Oyno momoBHeHO crtarrero 173-2, mio
BU3HAYMJIA aMIHICTPATUBHY BIAMOBIJANIBHICT, 32 BUYMHEHHS JIOMAalTHBOTO
HACHJILCTBA, HACHJIBCTBA 32 O3HAKOKO CTaTi, TOOTO YMUCHE BUYMHEHHS OyIb-SKHX
nistHb (i a0o Oe3misyIbHOCTI) (DI3UYHOTO, TICHUXOJOTTYHOTO YW E€KOHOMIYHOIO
XapakTepy (3aCTOCYBaHHS HACHIILCTBA, IO HE CIPUINHWIO TUIECHUX YIIIKO/KEHbD,
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OTpo3u, o0Opa3u YW IepeciilyBaHHs, M030aBICHHS >KUTIA, 1K1, OATY, 1HIIIOTO
MaifHa ab0 KOIITIB, Ha sIKI MOTEPIUINHA Mae nependadyeHe 3aKOHOM IIPaBo, TOIIIO),
BHACJIIJIOK YOTO Morja OyTd 4u Oyja 3aBjaaHa mkoja ¢Gi3uyHoOMYy a00 MCUXIYHOMY
3I0pOB’I0 TMOTEPHIIOro, a Tak CaMO HEBUKOHAHHS TEPMIHOBOTO 3a00pOHHOTO
IPUIIMCY O0CO00I0, CTOCOBHO SIKOi BIH BHMHECEHHUM, ab0 HEMOBIOMIICHHS
YIOBHOBaXEHUM Mi/Ipo3/ijiaM opraniB HamionanbHO1 momimii YKpaiHu nmpo micue
CBOTO TUMYAaCOBOT0 NepeOyBaHHS B pa3i BAHECEHHS TaKOTO Mpumnucy [4].

Takox BaXXJTMBUM € 3aMpOBaIKEHHSI HOBUX M1AXO0/I1B J0 MPaBOMOPYIICHb, 1110
CTOCYIOTBCSI CKOJIOTIYHOI Oe3leKku. YKpalHChKEe 3aKOHOJABCTBO Iepeadadae
KpUMiHAIbHY BIAMOBIAJIBHICTh 3a MPABOMOPYIICHHS, SKI 3aBAAlOTh IIKOAU
JOBKUIIIO, 30KpeMa HE3aKOHHE BHUPYOyBaHHsS JICiB, 3a0pyIHEHHS MOBITpA Ta
BOJHHUX PECYpCiB, a TAKOXK 30€piraHHs 1 TPAaHCIOPTYBaHHS HEOE3MEUHUX BIJIXO/IB.
[e cBiquuTH PO MiJIBUILICHY YBary J€P>KaBU 10 OXOPOHH JOBKIUIA Ta HEOOX1THICTh
3aXUCTY IPUPOJIHUX PECYPCIB.

Bbynu BBeieHi cyBopilnl MOKapaHHs 3a MPUXOBYBaHHS a00 HEHAJIaHHS
iH(pOopMaIli Mpo CTaH JOBKULIA, BKIIOYAIOUM PaJlIallifHUM CTaH, 10 MOB'SI3aHU 13
3a0pyIHEHHSIM IPYHTIB, BOJHUX PECYPCIB, MOBITPS, MPOAYKTIB XapuyBaHHSI TOIIIO.
VY Bunajkax, KOJu 1€ HEraTUBHO BIUTMBAE Ha 3/I0POB'S Jtojie, uiopy, dhayHy adbo
CIPHUYMHSE 3HaYH1 MaTeplajbHl 30UTKH, Nepea0ayeHo HaKJIaAeHHs wtpady Bia 3 10
4 TUCAY HEONMOJATKOBYBAHMX MIHIMYMIB JOXOJIB IpOMaJsiH. TakoX MOKJIUBE
no30aBjieHHsT TpaBa o0O0iMIMaTU TE€BHI MOCAAM YW 3aliMaTUCAd BIAMOBITHOIO
JUSITBHICTIO 200 0OMEXKEHHS BOJII TEPMIHOM J10 3 pOKiB [5].

Orxe, apantamis KpuMIHAIbHOrO KOAEKCY JO CY4YaCHMX BHUKIIMKIB
BIJIOYBA€THCS IIJISIXOM BHECEHHSI 3MiH, K1 BiJIMOBIJaIOTh HOBUM 3arpo3am 1 peaisim.
Apanrariisi BpaxOBY€ BHIKJIMKH CYYacHOTI, 3 SIKUMU CTHUKA€ThCS JepikaBa, Ta
CIpsSIMOBAaHA Ha IMiIBUIIICHHS €(DEKTUBHOCTI MPABOCY IS, 3a0€3MeUEHHS TIPaB JIFOMHU.
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HManiizn TAPYTPA,
3100yBay BUIIIOi OCBITH

Hayxosuii kepignux:

Terana ) KEI'J/IIHCBKA,
BHUKJIa1ad Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHIIPOBCHKOTO AEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

MEXAHI3MHA 3ABE3INEYEHHA TA 3AXUCTY
IIPAB JITEH B YMOBAX BOEHHOI'O CTAHY

[IpobGnema ygacTi aitedt y 30pOMHUX KOH(IIIKTAX 3aJIUIIAETHCS aKTyalIbHOIO
npoTAroM cTodiTh. [1i7 yac G0MOBHUX i BaXKJIMBY POJIb Y 3aXUCTI TIpaB 1 CBOOO]T
JUTUHU BIITpae rpaBoBa 0asa, 1110 3a0e31euye OXOPOHY, 3aXUCT 1 BITHOBJICHHS IIMX
mpaB 3aco0aMu, JOCTYITHUMH JE€pXaBi. 3aXUCT TpaB JIOJUHU € OCHOBHUM
000B’SI3KOM JIepKaBH, aJKe JKUTTS, 3J0pPOB’s, YECTh, TI'JIHICTh, HEJIOTOPKAHHICTB 1
Oe3neka 0coOM BU3HAIOTHLCS HAWBHUIUMH COLIAJLHUMHU IIHHOCTAMH. OcoOiamBa
yBara J0 3a0e3IeUeHHs MpaB TPOMAJISIH MOCTA€ B TEPIOA OCOOTMBUX IPABOBHUX
pEXHUMIB, KOJIM Yepe3 HaA3BUYaiiHI OOCTaBMHU IOBHOLIHHE (YHKIIOHYBaHHS
JIEp’KaBU Ta CYCHIBCTBA YCKIAIHIOETHCS 00 CTAa€ HEMOXKITUBUM.

[1ix yac BOEHHOTO CTaHy JITH BIAYYJU, MaOyTh, HAMOUIBII HErATUBHUIA BIUIUB Y
BCIX cdepax xutTs. OpHiero 3 Takux cdep € OaTbKIBChKI MpaBa Ta 0OOB’SI3KH, SIKI
NpOSIBIJTMCA  TO-pi3HOMY. Jleski OaThbKM CTalM 3aXMCHUKAMH CBOIX  CIMEH,
3a0e3meynBIM  (PI3UUHY Ta TICUXOJIOTIYHY CTaOUIBHICTh, TOJI SIK 1HII CTald
3apydHUKaMH KOH(QIIKTIB, CIPUYMHEHUX 3arajbHOI0 HecTaOUIbHICTIO. barato
YKpaiHChbKHMX CIMEH 3a3Halli BTpaT, 10 BIUIMHYJIO Ha 30epekeHHs NUI00iB. PiBeHb
pO3Ty4YeHb Ta BUMAJKIB BUi3My 3a KOPAOH JJIsi TOCTIMHOTO YH THUMYacOBOTO
MIPO’KMBAHHS YaCTUHU POJIMHHU (TIEPEBAKHO 3 ITHMH ) IOCAT PEKOPHUX TOKA3HUKIB [1].

[Ticns [pyroi cBiTOBOi BIHHM TMPaBOBUN 3aXHWCT [ITEH YBIMIIOB [0
MDKHapOJHOTO TyMaHITapHOro mpasa. JlocBig BIHHM TIOKa3aB HarajbHYy
HEOOXIJHICTh CTBOPEHHSA I1HCTPYMEHTIB MDKHAPOJHOIO TIpaBa ISl 3aXHUCTY
[UBLILHOTO HACEJIEHHS B YMOBax 30poiHUX KOHQIIKTIB. 3ycuiiiss Mi>KHapOIHOTO
koMiTery UepBoHoro Xpecra B Iiii ramgy3i Npu3BeIM 0 yXBajleHHS YeTrBeprToi
’Kenercbkoi koHBeHIIlT 1949 poky, cripsiIMOBaHOT Ha 3aXUCT IIUBLILHOTO HACEICHHS
i yac BiiHU. BiaTomdi aiTv, SIK YacTUHA IMBUILHOTO HACEJICHHS, OTPUMAaJIH IIPaBO
Ha 3aXHUCT 3rifHo 3 1ieto Konsextiiero [2].

3 orysiMy Ha Te, 10 Ha TEPUTOPii YKpaiHu BiKe JIEB AT PIK TPUBAE 30POMHHMIA
KOH(DJITIIKT, 0COOIMBY BaKJIUBICTh MalOTh MojoxeHHs ctaTTi 38 KouBeHmii mpo
npaBa nuTuHU. BoHa mepembauae, 10 AepKaBU-YYACHUIl MMOBUHHI MOBAXaTH 1
3a0e3nedyBaTu JOTPUMAHHS HOPM MI>KHAPOIHOTO TYMaHITapHOTO MpaBa y CUTyarlil
30poitHoro KoHpuikTy. Kpim TOroO, AepkaBu 3000B’si3aHI pOOUTH BCE MOMKIIMBE,
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o0 ocobu 10 15 pokiB He Opanu ydacTi y O0HOBUX JIX, Ta YTPUMYBATHUCh Bij
OpU30BY OCI0 70 IOTO BIKY. Y BHUIIaAKy BepOyBaHHs ociO Bix 15 mo 18 pokis
nepeBary IMOBHHHI HaJaBaTH CTapliUM. TakoK, BIAMOBIAHO 10 MIXKHApOJHOTO
TYMaHITapHOT'O IpaBa, JEP>KaBU MAaIOTh BXXKUBATH 3aXOMIB JUISl 3aXUCTY JITEH, AKi
MOCTPaXIJIA BiJ KOH(DIIIKTY, 1 3a0€31eUyBaTH HAJICKHUN JOTIIA]T 32 HUMU [3].

BapTto Big3HauMTH, 1110 MIXKHAPOJIHE MPABO 3 MUTaHb 3aXHUCTY IMpaB JiTel Ta
Mi/UTITKIB BKJIIOYAE YUCICHHI MIKHApOTHO-TIPABOBI aKTH SIK 3arajbHOro, TaK 1
PETIOHATTLHOTO XapaKTepy, 10 MalOTh 000B’SI3KOBI Ta PEKOMEHIAIIIHHI HACTIIKH.
Ile oco0aMBO BaXJIMBO 3 OIJISIAY HA Te, 10 YKpaiHa € wienoM OOH 3 1945 poky, a
Ha perioHanbHOMY piBHI — wieHoM ObCE ta Pagn €Bponu 3 1992 poky. 30kpema,
17 gepBHs 1999 poky Oyno yxBaneHo Konrentrito Ne 182 mpo 3abopony Ta HeraitHi
3aX0AM ISl BUKOPIHEHHS HaWTipmux ¢opM AUTSIYOI mpartli, sky BepxoBHa Pana
VYkpainu patudikysana 5 sxoBtHs 2000 poky [4].

KoHBeHI1is1 mpo mpaBa AUTHHU € TOJOBHUM MIXHAPOJIHUM YHIBEPCAIbHUM
JIOKYMEHTOM, 0 BU3HA4ya€ MpaBa JAITeH y cydyacHOMY CBITI. [HII yHiBepcaibH1
yroAu OXOILUTIOIOTH JIMIIE OKpeMi chepu MiABUIIEHOTO PU3UKY I AITeH, Taki fK:
JITH MM Yac BIMHM, TUTSYA 3JOUYUHHICTB, Mpalld HEMOBHOMITHIX Ta eKCIUTyaTarlis
JiTed Tomlo. 3pOCTaE BaXJIMBICTh MIKHAPOJHMX KOH(EpeHI Ta camiTiB, fKi
aKIEHTYIOTh YBary CBITOBOI CHUIBHOTH Ha 3aXWUCTI NpaB JIUTHUHU, OLIHIOIOTH
MPaKTUYHE BIPOBAKEHHS MIKHAPOAHUX JOTOBOPIB, BHUCBITIIOIOTH AKTYajbHI
MUTaHHA Ta COPUSIIOTH PO3POOLI NOJATBIINX IIJIaHIB JiH [5].

3axuCT MpaB JiTel B yMOBaX BOEHHOTO CTaHY € BAXKJIMBUM MPIOPUTETOM IS
JEp’KaBH, SIKMA MOTpeOdye CKOOPAMHOBAHMX 1 OpraHiB BJaJd, MIXKHAPOJHHUX
opranizamiii ta rpomaachkocTi. Oco0nuBa yBara NpPHUIUISETHCA 3a0€3MEUECHHIO
0e3MeKr, OCBITH, OXOPOHHW 3J0POB’S Ta TMCHUXOJOTIYHOI MIATPUMKH JITEH, SK1
nocTpaxaaiu BiJl KOH(MIIKTY. B yMOBax BOEHHOTO CTaHy BaXKJIMBO 3a0€3MEYUTH
Oe3repepBHUI TOCTYM IITEH A0 OCBITH, HABITh y pa3l MepeMilleHHs 3 HeOe3MeUHUX
30H. Takok JepaBa IMOBHUHHA BXXHUTH JIOJATKOBHX 3aXOJIB I 3amoOiraHHs
TOPTiBIl JITbMH, €KCIUTyaTallli Ta iHmMX (HopM MopylieHHs ixHiX mpaB. Takum
YUHOM, 3aXHUCT MpaB JAITe B yMOBAaX BOEHHOTO CTaHy € 0araTOKOMIIOHEHTHUM
3aBJaHHSM, 1110 BUMAarae mBHUAKOI Ta €PEKTUBHOI peakilii Ha BUKIUKHU.
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Kipa TYP,
3100yBa4 BUIIO1 OCBITH

Haykoesuu xepisnux:

Onena MAPUYEHKO,

npodecop kadeapu Teopii Ta icTopii
JIep’KaBM Ta MpaBa, KOHCTUTYIIHHOTO
mpaBa Ta TpaB JIOIUHU

JIHIITPOBCBHKOTO AEPKaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB,
TOKTOp (1710COPCHKUX HAYK, Tpodecop

TOTAJITAPU3M Y CYHACHOMY CBITI:
O3HAKMY, EBOJIIOLIA TA ITOJITUYHI BUKJIMKH

Jlana TeMa Ta ii JOCHIPKEHHSI € ChOTOJHI JOCUTh aKTyaJbHOI, OCKUIbKH B
Cy4yaCHOMY CBITI BCE 1€ ICHYIOTh PEXHUMH, SIKI 30€piraroTh XapakTE€pHI O3HAKH
ToTanTapusmy, 30okpema B [liBHiuHil Kopei, Benecyemni, Ha Ky0i1, a Takox B IeIKUX
Kpainax A¢puku ta A3ii.

AKTYaJIbHICT TE€MH JIaHOTO JOCHIJKEHHS 3yMOBJIEHAa HEOOXI1JIHICTIO
rIMOIIOr0 HAyKOBOTO aHaji3y TOTANITAPU3MY SIK COLIAJIBHOIO siBUIIA, 00
3aMpOBa/KEHHST  TOTAJNITApPHUX  METOJIB  YOPaBIiHHA  TPOMAJCHKICTIO
CIIOCTEPITAETHCS ¥ Ha CY4aCHOMY €Talli pPO3BUTKY CYCIIIbCTBA Ta JEP)KaBU, HABITh
3a YMOB ICHYBaHHS JEMOKPATHUYHUX TMPUHIUIIB y (DYHKI[IOHYBaHHI MOJITHYHOI
CUCTEMH, OCKIIbKHM 1€ SIBULIE, 3 MOMEHTY CBOTO BUHMKHEHHS 1 IPOTATOM BCHOTO
nepioly po3BUTKY, epedyBae B MOCTIMHOMY MPOIIEC] €BOJIOLI.

Tepmin «roTtamiTapu3zM» MOXOAUTH BiJl JATUHCHKUX CIiB «totalitas» (TOB-
HOTa, IUTICHICTB) Ta «totalis» (yBech, ninmii). e moHsTTS OyNO BIpOBaKEeHE B
1920-x poxkax itamiicekumu mnojitukamu Jx. Amengosioni ta Il. TaGeri mns
XapakTepucTuku pexumy b. MyccosiHi.

BiTun3HsAHI BUEHI TPAaKTyBaJIM MOHSTTS TOTAJIITAPU3M HACTYIIHUM YHHOM:
TOTAIITAPHUN PEKUM SIBJISIE COOOI0 IEP>KABHO-TIOIITUYHHUM yCTPIid CyCIIbCTBA, IO
0a3yeTbcsl Ha CHIbHIM 0COOMCTOCTI (OCOOMCTIA AMKTATypl) 1 XapaKTepHU3yeThCs
BCEOIYHUM KOHTPOJIEM JEpPKaBU HaJl yciMa aClieKTaMU KUTTS CYCIIbCTBA.

AHani3yroud HaBeIeH1 BU3HAUCHHS, MOXHA CTBEPIXKYBATH, LII0 TOTANITAPU3M
e (Gopmoro aBTopuTapuzmy. TepMmiH «TOTAIITApU3M») TMOYAIM BUKOPHUCTOBYBATH
kputukn b. Mycconini Ha mouatky 1920-x pokiB, konu B Iramii dopmyBanacs
dammuctcrka cucrema. OpHak cam  MyccomiHi  amanTyBaB 1€ TOHSTTS,
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IIPOTOJIOCUBIIN CBOEID METOIO CTBOPEHHSI TOTATITAPHOI JEp>KaBU

ComiooTIYHUMHU  JTOCIDKEHHSAMH OyJI0 BHM3HAYEHO, IO KJacH4Ha
KOHIIENIIs] TOTaliTapu3My copmyBaiacs Ha nodatky 1950-x pokiB, Koiu Iie
icHyBaja nam’sath npo ¢amusm, B CPCP nisiinu cTaidiHChbKI METOIU yHpaBIiHHS,
a HOB1 KOMYHICTUYHI JIepKaBH OPIEHTYBAIKCS Ha paisTHCbKY Mojielib. Came B e
nepioJ aMEepUKaHChKI TOJITOJOTH, MEPEBAXHO €MIrpaHTH 3 €BpOMH, MOYaId
CHUCTEMAaTHU3yBaTH 110 KOHIEMNIiI0. [lepmiuMu TeOpETUYHUMU JOCIIKEHHIMH Y
i ramy3i ctaau poootu @. Naitexa «I1lnsax mo paderBay (1944) ta «IloxomkeHHs
totamitapusmy» X. Apenar (1951). ¥V 1956 pomi Oyna omyOmikoBaHa BXke
kinacuuna mpains K. @pinpixa ta 3. bxesincekoro «ToTamiTapHa qukratypa i
aBTOKpATisi», fKa MICTUJA COLIOJOTIYHI Ta TMOMITHYHI XapaKTePUCTHKU
Totanitapusmy [1].

Tako HEOOXIZHUM € TIAKPECIECHHS TOrOo, M0 LbOMY pEXKUMY
NpUTAMaHHUNM KOHTPOJIb OJHIET MOJTITUYHOI OpraHi3ailii — naprii-aep>kaBu — HaJ
MOJITUYHOIO0, EKOHOMIYHOIO, COIIaJIbHOIO Ta JYXOBHOIO cepaMU CYCIiIbCTBA.
Ha 4o miei opranizanii 3HaX0AUThCS 0OJTHOOCIOHUM XapU3MaTUUHUH JTiaep, SKui
HE MIJA3BITHUHN KOJHUM 1HCTUTyTaM. KirouoBUM eneMeHTOM mapTii-fepkKaBu €
MOJIITUYHA TOJIIis, [0 BUKOPUCTOBYE MPAKTUKY MAaCOBUX pemnpeciii. Y paMmkax
TOTAIITAPHOTO PEXKUMY pealli3yeThbCcsi O€3MOoCcepeHE MOJITUYHE YNPaBIIHHSA
ekoHoMikoto. [lpu ToTamiTapHoMy pexuMi (GaKTUYHO BIACYTHE T'POMAASHCHKE
cycnuibcTBO. OJHIEI0 3 MNPUYMH LBOTO € XapaKTepHa I TOTAIITapU3MY
xapu3MaTtuuHa ¢opma JTiJepcTBa, sKa OMHUPAETHCS Ha PEMPECHUBHUN amapar.
Mo61ni3anis HaceJIeHHs, il MOJIeNIb YXBAJICHHS NOJITUYHUX PIillIEHb Ta 3aJTyYEHHS
rpoMaZsiH A0 iX BHUKOHAHHS B yMOBaxX TOTajITapU3My MOXeE Bi0OyBaTuCA
IHTEHCUBHO Ye€pe3 PO3BUTOK BHYTPIIIHBO TCHUXOJOTIYHOTO e€HTy31a3My abo
€KCTEHCMBHO 3a JOMIOMOIOI pPENpEeCHUBHO-IIPONAraHJAMCTChKOrO amapary.
JlinepctBO B TOTajiTapu3Mi Mae€ IHAWBINYaJli30BaHUN XapakTep, MNPUUOMY
HaWOJMMKYe OTOYEHHS JiJiepa 4acTo 3aJUIIAEThCS JUCTAHIIMOBAaHUM BiJl HHOTO
[2, c. 118].

Ha ocHOBI BHILEBHUKIAZEHOTO MOXKHA 3a3HAYUTH, IO JOCIIIKEHHS
TOTATITAPU3MY SIK COI[IAJILHOTO SIBUINA € HA/I3BUYAITHO aKTyaJIbHUM Y Cy4aCHOMY CBITI,
7€ ICHYIOTb PEXHUMH, 1110 30epiraroTh MOro XapakTepHi O3HaKU. AHAII3 ICTOPUYHOTO
KOHTEKCTY Ta TEOPETUYHUX MIAXO/IB JI0 I[LOTO MOHATTSI JO3BOJISIE 3PO3YMITH MPUPOTY
TOTATITAPHUX PEXKHUMIB. BaXKITMBUMH acrieKTaMu SIKOTO Hacamriepe]l € BUKOPUCTAHHS
PENPECUBHOTO amapaty JJisd 3a0e3MeYeHHsI MOMITUYHOI CTaOUTLHOCTI Ta BIACYTHICTI
IPOMAJITHCBKOTO CYCHUIBCTBA. 3 OIJISIAY Ha 1€, PO3YMIHHS TOTaIITapu3My BUMAarae
IIMOOKOT0 HAYKOBOT'O aHaJTI3y, OCKUTBKH JIaH1 SIBULIA IPOIOBKYIOTh €BOIOI[IOHYBATH
Ta BIUTMBATH HA Cy4YacHI MOJITUYHI CUCTEMHU.

Cnucok eukopucmanux oxcepen:
1. Friedrich, C. J. and Brzezinsky, Z. K. (1962). Totalitarian Dictatorship and Autocracy.
New York: Frederick A. Praeger, Inc., Publisher. Pages 10- 11
2. Tlexnik A. B. Pi3HOBUIM TOTamiTapU3MYy: CIiJIbHE i 0coONMMBE. AKMyanvhi npobiemu
noaimuku : 30. Hayk. np. 2000. Bum. 9. C. 118-120.
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Kipa YMAHEIILD,
3100yBay BUIIIOi OCBITH

Hayxosuii kepierux:

Ojgena MAPYEHKO,

npodecop kadeapu Teopii Ta icTopii
JIepIKaBH Ta MpaBa, KOHCTUTYIIIHOTO
mpaBa Ta MpaB JIIOIUHA

JIHIMPOBCHKOTO JICPKABHOTO
YHIBEPCUTETY BHYTPIIITHIX CIIPaB, TOKTOP
dbimocodcrkux Hayk, mpodecop

CAPAHTII KOHCTUTYLII{HUX [IPAB I CBOBOJ JIIOAHU
B YMOBAX JIIi MIPABOBOI'O PEXKUMY BOCHHOI'O CTAHY

OOMexeHHs TpaB 1 CBOOOJT TPOMAJISH IMi/1 YaC BOEHHOTO CTaHy MPHU3BOIUTH
JI0 3BY>KCHHSI MOKJIMBOCTEH ISl PO3BUTKY 1XHIX TBOPUYMX 3710HOCTEN Ta peanizarii
iHTepeciB. IlpaBa MOAMHM MOXYTh OOMEXYBaTHUCS TIIBKM Y BHUIAJKAX,
nepen0ayeHux 3aKOHOM, 1 TpOMaJsHM [OBHHHI MaTH IPaBO OCKApKyBaTH
HaKJIaJICH1 CaHKIII1 Ta 3aXUIIaTH CBOI MpaBa 1 000B’SI3KHU, @ TAKOXK MaTH MOXKJIUBICTh
pearyBaTi Ha MopyuieHHs 3 00Ky 1HImHMX ociod [1, c. 5].

OnHiero 3 MiACTaB J11 3aKOHHOTO OOMEKEHHS TIPaB € OTOJIOLIEHHSI BOEHHOTO
ctany. BignosinHo no crarri 1 3akony Ykpainu Ne 389-VIII Big 12 tpaBus 2015
poky «lIpo mpaBoBuUif peXKUM BOEHHOTO CTaHy», BOEHHHMH CTaH — 1€ OCOOJUBHI
MIPaBOBUH PEXUM, SIKAW 3aIPOBAKYEThCS HA TepuTOopii YKpainu abo B ii okpemux
perioHax y pasi 30poiHOr0 Hamajay 4 3arpo3W TAaKOro Haranay, a TakoX y pasi
3arpo3u JIepKaBHIM HE3aJIeKHOCTI a00 TepUTOpialbHINA IITICHOCTI YKpainu. Bin
nepeadayae TUMYacoBE OOMEXEHHSI KOHCTUTYIIIHHUX TIPaB 1 CBOOOJI TpOMaJsiH, a
TaKOX TPaB 1 3aKOHHUX 1HTEPECIB IOPUAMYHUX OCIO 13 BKAa3aHHSIM CTPOKY il X
obmexeHs [2].

VYkpaiHa, ska oOMpae HUIIX J0 €BPONEHCHKOTO PO3BUTKY, L0 INependavae
HasBHICTh MPABOBOI CUCTEMH /IO CYCIUIBHOTO JIaJly BOEHHOTO CTaHy, TOBUHHA YiTKO
JOTPUMYBATUCA JIEMOKPATUYHOI MPaBOBOI COIIANIbHOI cpepH Ta PiBEHb PO3BUTKY
CYCHUIBHOTO JIaly B YKpaiHi, IPUHIIMIIB OOMEKEHHS Ta JOTPUMAaHHS IIPaB JIFOAUHU
B YMOBax BOEHHOTO CTaHy. 30kpema, KoHcTuTymist YkpaiHu BU3HAUa€ CTaHIAPTH
BEPXOBEHCTBA MpaBa B yMOBAaX BOCHHOTO CTaHY:

1. Tlo-mepuie, nep>xaBHi OOMEKEHHS MPaB JIIOJUHU 1 TPOMAJITHUHA MAlOTh
TUMYACOBUH 1 MIHIMAJTLHUN XapaKTep.

2. Tlo-ppyre, icHye MEeBHUI Nepemik Mpas, sSKi HE MOXHa MOPYIIyBaTH B
YKOJTHOMY Pa3i; OCTaTOYHE PIIICHHS PO BBEJCHHS BOEHHOTO CTaHy MPUitMae BUIIIAN
MpEeACTaBHUIILKUI OpraH aepxasu [3, c. 3].

Crarta 64 Koncturymii Ykpainu nepembavae, 1mo KOHCTHTYIIIHHI Mpasa 1
cBOOOIM JIOAWHU 1 TPOMAASIHUHA HE MOXYTh OyTH OOMeEXeHi, KpiM BUIAJKIB,
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nependaueHux Koucturymiero VYkpainu. OaHak B yMOBaX BOEHHOTO a0o
HAJ[3BUYAHHOTO CTAaHy MOKYTh BCTAHOBJIFOBATHUCS IIEBHI 0OMEKEHHS MpaB 1 CBOOO I,
a TPUBAJIICTh IIMX OOMEXKEHb € HACTYITHOIO.

MixHapoIHOTO TIpaBa JepKaBH 3000B's3aHI  JOTPUMYBATHUCS Ta
JomoMaraTd HoOpMaM MIDKHApoJaHOro TryMaHiTapHoro mpaBa (MITI), skxe
nependayae BiAMOBIAANBHICTD 3@ MOPYIIEHHS 3aKOHIB 1 3BUYAiB BiliHH | 4].

MixHapoHe TPaBo MOKJIAJa€ OCHOBHY BIIMOBIJATBHICTh 32 HEIIPAaBOMIpHE
BUKOPHCTaHHS HOPM TIpaBa, a iepKaBa — 3a JOTPUMAHHS MPABOBUX CTAHIAPTIB i
qac JIOKaJbHUX 1 MDKJIEp)KaBHUX 30pOMHUX KOH(IIIKTIB 1 BUMarae 3a 3a0€31eunTu
HOPM IIpaBaMH IO € [UKJIOM PEryJOBaHHSA 3aKOHHUM aKTaMH.

VY pilieHH] BU3HAETHCS BAXKJIMBA POJIb CYCHIUIBHOTO Jagy 1 (GopMyBaHHS
CBITOIJISY y 3a0e3nedeHHl e(eKTUBHOIO 3aXHCTy JepKaBU Ta ii TpOMAajsH.
Koncturymivinuit Cyn migkpeciuB, 0 B 1HTEpecax JepiKaBU MIATPUMYBATU
BUCOKHUH pIBEHb OOOPOHO3JATHOCTI YKpaiHM € OJHUM 13 CIOCOOIB ITiIBUIICHHS
oboponoznatHocTi aepxaBu. Pimenus Koncrurymiinoro Cyay Ykpainu No 167
II0JI0 TIOCHUJICHHS COIIlaJIbHOTO 3aXHCTy BIHCHKOBOCITY)KOOBIIIB Ma€ BEIIUKE
3HAYCHHS JUIS 3aXUCTy MpaB JIIOAUHH, OCOOJIMBO B yMOBax 30pOMHOI arpecii
pciiicekoi deneparii mpotn Ykpainu. lle BaxknmmBuii Kpok A0 3a0e3MedyeHHs
HaJIC)KHOT'O COLIIAJIbHOTO 3aXMCTy Ta BU3HAHHS BaXKJIMBOCTI BHECKY BIMCHKOBHUX Y
Oe3MeKy Ta CyBepeHITeT YKpaiHu [6].

TakuM YMHOM, 3aXHCT TPOMAJASH Ta CYCHUIBHOrO Jaxy y OopoThOi 3
arpecopoM , 3aXMCT iXHIX IpaB 1 CBOOO € MEPIIOYEPTOBUM OOOB'SI3KOM JIEPKaBH Ta
3aKOHHUMH aKTaMu, 10 nependadaetbess B Konctutymit Ykpainu. [losnoxeHHs
3aKOHIB OOMEXYIOTh TpaAMIIHI TMpaBa TPOMAASH IiJl YaC BOEHHOIO CTaHY,
BCTAHOBJIIOIOYM THUMYAcOBI yMOBH, IO CHPUSIIOTH cTalumi3amii cutyarii B
CYCHIJIBCTBI.
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Bioomocmi Bepxognoi Paou Yxpainu. 2000. Ne 28. ct. 224.
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KoHcTUTYIIHHOIO ckaproto [Tomimyka Cepris OnekciifoBuya 1100 BianosigHocTi Koncruryii
Ykpainu (KOHCTUTYIIHHOCTI) myHKTY 4 cratti 16-3 3akony VYkpainu «lIpo comianpHUMI 1
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Baagucaasa INAHJIAPOBCBKA,
CTYJICHTKa 2-TO KypCy

Hayxosuii kepignux:

Tersana ’KEI'JIIHCBKA,
BHUKJIa1ad Kadeapu
KPUMIHAJIBHO-TIPABOBUX JUCITUTIIIH
JIHIIPOBCHKOTO AEPKABHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB

OCOBJUBOCTI KOJJUPIKALT
KPUMIHAJIBHOI'O KOJEKCY YKPATHM:
CYYACHI TEHJIEHIII TA IEPCOEKTUBU PO3BUTKY

Komudikaris KpuMIHAIBHOTO 3aKOHOJABCTBA € BAXJIMBOI CKJIaJ0BOIO
npaBoBoi cucteMu Ykpainu. Kpuminansnuii kogekc (nam — KK) Busnayae ocHOBU
KPUMIHAJIBHOI BIJIMOBIJAJIBHOCTI, OCHOBHI NPUHIUON NPABOCYAAs, a TaKOXK
KOHKPETHI CKJaAu 3704MHIB 1 mokapanb. [Ipomec komudikamii KK VYkpainu
OXOILTIOE HE JIUIIIEC IOPUINYHI, ajie i COllaJIbHI, TOJITUYHI Ta EKOHOMIYH1 aCIleKTH,
K1 3HaYHOIO MIPOIO BIUIMBAIOTh HA MOTO 3MICT Ta (PYHKI[IOHYBAHHS.

[TocTynoBo KpuMiHaJIbHE MPABO CYTTEBO 3MIHWIJIO CBOIO (popmy. Skiio Ha
MOYaTKy BOHO, 3a HE3HAYHUMH BUHITKAMHU, MaJl0 YCHUW Xapakrep 1
B1100pakajioch y MpPaBOBUX 3BUYASAX, a TakOXk y biOii Ta IHIIMX KaHOHIYHUX
JUKEpenax, 3MICT SIKMX MepeaaBaBcsa MEPEBAXKHO «3 BYCT y BYCTa», TO Mi3HIIIE,
3aBISKW TOSBlI MHCEMHOCTI 1 BUIAUICHHIO TpaBa BiJ pediirii, moyajgach HOro
cucTemMaTusallis: 3 SBUJIMCh KyTIOMHU Ta 1HII NMOAIOHI 301pHUKM KPUMIHAJIBHO-
MPABOBUX MPHUIHUCIB, 3aKOHU, Mi3HIIIE — KOJAEKCH. 3 4acOM 3HAYHO 3MIHUJIACH
dbopMa KprUMIHAJIBLHO-TIPABOBUX MPUMHUCIB [1].

SKmo KoNMCh BOHM Malld TEPEBAXKHO KazyiCTUYHUU 1 (DparMeHTapHHMA
XapakTep, TO TMOTIM, 3aBISKH PO3BUTKY JIOACHKAX HAaBUYOK aOCTPaKTHOTO
MUCJICHHSI, CTaIu HabaraTo OUTBIN y3araJlbHeHUMH, a KPUMIHAIbHI 3aKOHHM OLTBIIT
NOBHUMHU 1 cucteMHUMHU. HopmaTuBHuii matepian OyB mimmaHuii kiacudikariii.
HaiiG11b1m aOCTpaKkTHI MOJO0KEHHSI KPUMIHAJIBHOTO 3aKOHOJAaBCTBA BUOKPEMMIIUCH
B loro 3arajibHy 4aCcTUHY, OOCST SIKOi CTaB CBIITYEHHSM IEBHOTO CTYIIEHS PO3BUTKY
KPUMIHAJIBHOTO TpaBa Ti€l YW 1HIIOT KpaiHW 3arajoM: 3arajibHl IOJOXKEHHS 1
NPUHITUNN 3B S3YIOTh 1HINI TOJIOKEHHS MIX COOOI0 1 HE JOIMYCKaITh SIBHUX
CYNEepeYHOCTEN B 3aKOHI. 3’ IBUIUCH KPUMIHAJIbLHO-TIPABOB1 IHCTUTYTH 1 MOYABCSA iX
OypxJsmBHii po3BUTOK. KprMiHAIbHE TIPaBO TAKOXK MYCTHJIO TAPOCTKH IMiIraTy3eu
(roBeHallbHE ~ KpUMIHAJIbHE  TpaBO,  BINCHKOBE  KpHUMIHAJIbHE  MPaBo,
aJMIHICTPATUBHO-/ICJIIKTHE MPABO TOIIIO).

VY npuiiaarux 30 xoBTHS 1924 poxy OCHOBHUX 3acajax KpPHUMIHAIBHOTO
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3akoHomaBcTBa Coro3y PCP 1 coro3HuX pecityOITiK 3a3Hadanocsi, M0 OCHOBHUMU
IJISIMU 3aCTOCYBaHHS 3aXO/lIB COLIIAJIBHOTO 3aXHCTY €: MOINEPEIKEHHS 3JI0YMHIB,
YCYHEHHS CYCITUTBHO HEOE3MEYHHMX EJIEMEHTIB BiJ] MOXKJIMBOCTI BUMHEHHS HOBHX
37I0YMHIB; BUIIPABHO-TPYJOBHUI BIUIMB Ha 3acy/UKeHHX. J[0 3aX0AiB COIaTbHOTO
3aXUCTY CY/JOBO-BUIIPABHOTO XapakTepy OYJM BiJIHECEHI: OTOJIOLIEHHS BOPOrOM
Tpyasmux 3 mo30aBieHHsIM TrpomansHcTBa CPCP 1 BuUrHaHHSM 3a MeXi KpaiHu
Ha3aBXKJW; IM030aBJICHHS BOJII 31 CYBOPOKO 130JIAIII€I0; IMO30aBJIeHHS BOl 0e3
CYBOpOI 130JIS1Ii1; TPUMYCOBI poOoTH Oe3 T030aBJICHHS BOJIi; MTOpa3ka B IpaBax;
BujaieHHs 3a Mexxi CPCP Ha neBHUM CTpOK; 3acllaHHs 1 BUCIIaHHS; 3BUILHEHHS B1J
mocaau; 3a00poHa 3aiiMaTH TIEBHI TOCAaW, BHIW [ISUIBHOCTI a00 TPOMUCIH;
rpoOMaJICbKHil ocyl; KoH(icKalis MaiiHa; mrpadu; 3acTepeskeHHs [2].

OcnogHi 3acaau 1924 poky BCTaHOBWJIM MaKCUMAJIbHUM TEPMiH 1T030aBICHHS
Boil Ha 10 pokiB 1 MiHIManbHUH — Ha 7 AHIB. 22 nucronaaa 1926 poky OyB
npuitHsaTuit HoBui Kpuminanbauii kogexc PCOCP, sikuit HabpaB YMHHOCTI 3 1 CluHs
1927 poky 1 mi3Hime OyB agantoBanuil 1is1 KpuminansHoro konekcy YPCP. Llen
KOJIEKC TepeadavyaB 3aCTOCYBAaHHS CTpaTd 3a 37 BHIIIB 3JI0YMHIB, a MIHIMaIbHUN
TE€pPMIH 1030aBJIEHHS BOJII OyB YCTAHOBJIEHUN y MEKaxX OJTHOTO JHS.

KpuMinanbHe 3aKOHOJJABCTBO 3a CTAJIHCHKHUX YaciB HE 3aBXK/U BlJ3HAYAJIOCS
MOBHOIO KOAU(IKAINEID; TMEPIOANYHO 3 SBISUIMCA 3aKOHHU, SKI BCTaHOBIJIIOBAJIHU
’KOPCTOKI MMOKapaHHs 3a neBHi 310unHu. Hanpuknan, 7 tpaBua 1932 poky LIBK 1
CHK CPCP yxBanuiu noctanoBy «IIpo oxopoHy MaiiHa Jep>KaBHUX IiITPUEMCTB,
KOJITOCIIIB 1 KOomepalii Ta 3MILHEHHS CYCHUIbHOI (COI[IaTiCTUYHOI) BIACHOCTI»,
BIIOMY SIK <«3aKOH TMpo TpW KojJocku». Il mocranoBa mnependadana
BIIMOBIAAIBHICTh 32 PO3KPaJaHHS BaHTaXIB Ha 3aJlI3HUYHOMY 1 BOJHOMY
TpaHCHOPTI,  mepeadavaroyu  po3CTpul 3  KoH(pickamiero  maitHa. 3a
OM’SIKIITyBaJIbHUX OOCTaBUH mepeaoavanocs mo30aBieHHs BOJI1 HE MEHIIIE HIXK Ha
10 pokiB i3 koHickamiero MaiiHa. Take » mMokapaHHd mnependadasocs 1 3a
PO3KpaJiaHHsl KOJTOCITHOTO 1 KOomNepaTHMBHOTO MaiHa. JlomaTkoBo, cTarts 3
MMOCTAaHOBM KapaJia 3a Jii, CIpSAMOBaHI Ha IPUMYILIYBAaHHS KOJTOCITHUKIB 1O BUXOAY
3 KOJToCmy, M0o30aBJICEHHSM BOJII Ha CTpPOK Big 5 g0 10 pokiB 3 momanmbIIuM
YB’SI3HEHHSIM y KOHUEHTpaliiiHoMy Tabopi. Takox 3a00pOHSIOCS 3aCTOCYBaHHS
aMHICTII 710 0C10, 3aCyPKEHHUX 3a 111 37109nHH [3].

4 gepBHs 1947 poxy [Ipe3unis Bepxosuoi Panu CPCP npuiinsiia ykasu «IIpo
KPUMIHAJIbHY BIANOBIJANBHICTh 332 PO3KpaJaHHS JEP>KaBHOIO 1 TPOMAJICHKOTO
MaiiHa» Ta «[Ipo mocusieHHS OXOpOHM OCOOMCTOI BIACHOCTI TPOMAIsH», 3a SKI
nepeadavanacs BiMOBIAAIBHICTh Y BUTJISI M030aBICHHS BOJII HA CTPOK A0 25-U
POKIB.

Hpyra xoaudikailisi yKpaiHCbKOTO paJsiHCbKOTO 3aKOHOJABCTBA BinOyiacs
micnst cmepri M. Cranina, xomu B Kpaini Oylo B3STO Kypc Ha BiZHOCHY
JEMOKpaTH3allil0 CyCHIJIbCTBA. Y paMKax IIUX 3arajJbHOCOIO3HUX IMPOIIECIB
[Tpesuais Bepxosuoi Pagu YPCP 14 tpaBns 1956 poky yxBanuiia nocranoBy «lIpo
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nepersin KoaekciB 3akoHiB Y PCPy. [linBuieHHs TemmiB koauikamiitHux pooiT y
pecnybiikax Takox crpusiio 3akoHoaaBctBy CPCP Bix 11 mrotoro 1957 poky, sike
HAJal0 COIO3HMM peclyOiiikaM TMpaBO Ha pPO3POOKY BIACHUX IUBUIHHHX,
KPUMIHAIBHUX Ta MpOIECyadbHUX KoiAekciB. lle momoxeHHs, xou 1 He Oyno
3akpitieHo B Koncturynii CPCP, ompa3y micis myOmikaiii moyano JisiTH.
Komudikamiitna poboTa Bemacs Ha «JIBOX PIBHSAX»: COIO3HI OpraHM BH3HAYAIH
OCHOBM 3aKOHOJIaBCTBa B TIEBHIM Tally3i, TOAl SIK PECHyOJIKH PO3POOISIN
BIJIMOBI/IHI KoJIeKcH. Taka mpakTuka He Oyia HOBOIO, OCKIJIBKM BOHA yCTaluiIacs 3
MomeHTy yTBopeHHs CPCP, ane BoHa 3a0e3nedyBajia CHUCTEMHICTH 1 €IHICTh
PaisIHCHKOTO 3aKOHOABCTBA.

[epmmit Kpuminanbauii kojekc Ykpainu Oyno mpuitasto B 1960 pomi B
pamkax Ykpaincbkoi PCP, onHak 13 3100y TTsiM He3anexxHocTi B 1991 porii BUHHUKIA
noTpebda y CTBOPEHHI HOBOIO KPUMIHAJIBHOTO 3aKOHOJIABCTBA, SIKE€ BIAMOBIAANIO O
BUMOTaM CY4aCHOCTI Ta MI>KHAPOHUM cTaHaapTaMm. Takum ynHoM, y 2001 porri OyB
npuitHaTui HoBui KK, 110 cTaB BaKJIMBUM €TanoM y Koaupikamii KpuMiHaIbHOTO
3aKOHOJIaBCTBA Y KpaiHH.

Koaudikanis KK Ykpainu 6a3yeThcsi Ha KUTbKOX OCHOBHHUX IpUHIMNAX [1]:

1. IlpuHuMm 3aKOHHOCTI: KpHUMiHAJbHA BIJMOBIAAIBHICTE MOXKE HACTaTH
Jauiie 3a Ti J1i, SKi BU3HA4YEHI K 3J0YMHHU 3akoHOM. lle 3abe3medye mpaBoBy
BU3HAYCHICTH Ta 3aXKCT MPaB TPOMAISH.

2. IlpuHUMNI TPOMOPIIHHOCTI: MMOKApaHHSA MOBHHHI BIAMOBIAATH TSXKKOCTI
3JIOYHHY, 1110 YHEMOKJIUBIIIOE 3aCTOCYBAaHHS HAMIPHUX CAHKIIIH.

3. IlpuHmun  rymaHi3My:  KpUMIHaJIbHE  3aKOHOJABCTBO  TOBHHHO
BpaxoOBYBaTH IpaBa 1 cBOOOAM OCOOM, CHpPHSIIOYM COLIaNbHIA peaOutiTamii Ta
pecorriaizari.

4. TlpuHnun iHAMBIAyammi3amii MOKapaHHs: CyJ Ma€ TPaBO BpPaxOBYBATH
0COOJIMBOCTI OCOOM, IO BUMHUIIA 3TIOYMH, M1]] YaC BU3HAYEHHS TOKapaHHSI.

Kpuminaneanii kogexke YKpaiHHW CKIIQIa€eThCs 13 3arajibHOi Ta 0COOJMBOL
YaCTUHU. 3arajibHa YacTHHAa BU3HAYAa€ OCHOBU KPUMIHAIBHOI BIJANOBIIAIBHOCTI,
MPUHITMIN TPABOCYAJISA, a TAKOX IMpaBWia MIOAO0 BU3HAUCHHS CKJIATy 3JIOUHHY.
Oco6i1Ba yacTUHA MICTUTh KOHKPETHI CKJIa/IM 3JI0YMHIB, 1110 TOAUISIIOTHCS Ha Pi3H1
IPYIU B 3aJIEKHOCTI BiJ] TSHKKOCTI (0OCOOJIMBO TSKKI, TSDKK1, CEPETHBOT TSKKOCTI Ta
HE3HAYHI 3JI0YHHH).

Koaudikanis KK Ykpainu nocTiiiHO 3MIHIOETBCS Ta BAOCKOHATIOETHCS, 110
3YMOBJICHO TUHAMIYHUMHU 3MIHAMHU B CYCIUIBCTBI Ta MDKHAPOJHUMH BHUMOTAMHU.
PedopmMu kpuMiHaIbHOTO 3aKOHOJABCTBA B1OYBaIOTHCS 3 METOIO [3]:

1. VnockoHaneHHs CKJIaAiB 3J0YMHIB: aJanTaimis HOPM JO Cy4YacHHX
BUKJIMKIB, TAKUX SIK KIOEP3JIOUYMHHICTh, EKOHOMIYHI1 3JI0YMHHU Ta 3JI0YUHHU, TIOB’ A3aH1
3 TEPOPU3MOM.

2. TlocunieHHs 3axuCTy TIpaB JIIOJAWHH: 3a0€3MedYeHHsT BiAMOBIAHOCTI
HAI[IOHAJTLHOTO 3aKOHOAABCTBA MI>XKHAPOJHUM CTaHIApTaM MpaB JIOUHH.
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3. BrpoBamkeHHs alIbTEpHATUBHUX 3aXOJlIB. PO3BUTOK CHCTEMH ITOKApaHb,
110 nepedavaroTh albTEPHATUBH YB'SI3HEHHIO, 30KpeMa, IpoOarliiiHi mporpamu.

Komudikamis KpuminanbHOro KOAEKCy YKpaiHH CTHKA€THCS 3 HHU3KOIO
BUKJINKIB:

1. HeBusznaueHicTh HOpM: jeski ctaTTi KK 3anmimmaroTbcsi HEBU3HAYECHUMH,
10 YCKJIAQIHIOE X 3aCTOCYBaHHS Ha TPAKTHIL.

2. CxnagHICTh CHCTEMH IOKapaHb: HEOOXIAHICTh afanTallii MoKapaHb 10
HOBHX ()OPM 3JI0UMHHOCTI, @ TAKOXK J0 MOTpeO CyCNiILCTBA.

3. CynoBa npakTuka: BIICYTHICTh €IMHOI CYJ0BOT MPAKTUKHU IIPU3BOUTH J10
HEPIBHOTO 3aCTOCYBaHHS HOPM IIpaBa.

Otxe, xoaudikamis KpuminanbHOro Koaekcy YKpaiHH € CKIagHUM 1
JTUHAMIYHUM MPOIIECOM, SIKMH BUMarae moCTIMHOTO aHalli3y Ta ajanTarilii 10 3MiH
y CYCHIIBCTBI Ta MIKHApOOHOMY mpaBi. BaxnuBo, 1mo0 KpuMiHaJIbHE
3aKOHOJABCTBO BIJIMOB1IaJI0 CY4YaCHUM BUMOTaM Ta 3a0e3neuyBajio e(peKTHBHUM
3aXHCT MPaB 1 CBOOOJ JIOJAMHU, a TAKOXK CIPHUSIIO CIPABEIIUBOMY IPABOCYIIIO.
[Tomanemn qociKeHHs B 11 rajay3i MOBHHHI OYTH CIIpSIMOBaHI Ha BUSBIICHHS
HOBHMX MIAXOMIB 10 Koau(ikaiii, siki © BpaxOBYBaJM JOCBIJ IHIIUX KpaiH 1
MDKHApPOJIHI CTaHJapTH.

Cnucok BUKOPHCTAHUX JKepeJr:

1. T'pumyk B. K. Kogudikariss KpuMiHaIBHOTO 3aKOHOJABCTBA YKpaiHU: MPOOIEeMH
icTopii, MeTomoorii Ta Teopii : aBToped. aUC. Ha 3100yTTSA HAyK. CTYNEHs JAOKT. IOpUA. HAayK :
cner. 12.00.08 «KpumiHanpHe HpaBO Ta KPUMIHOJIOTIA; KPUMIHAIbHO-BUKOHABYE MpaBo» /
B. K. I'pumiyk ; KuiBcbk. yH-T imeHi Tapaca llleBuenka. Kuis, 1992. — 50 c.

2. Konudikarris 3akoH0o1aBCTBa YKpaiHu: 3arajbHa XapaKTepUCTHUKA, OCOOTMBOCTI, BUIU
: MoHorpadis / €. A. 'erbman. Xapkis : [Ipaso, 2012. 192 c.

3. VYcenxo 1. b. KOI[I/IGDIKAL[H?'IHI POBOTU B VYPCP, nmpyra komudikaris
YKpalHChKOTO paisHChKOro 3akoHonaBcTBa. Ennuknonenis icropii Ykpainu: T. 4: Ka-Kom /
Peaxon.: B. A. Cmoumiii (ronoBa) Ta iH. HAH Vkpainu. Inctutyt ictopii Ykpainu. Kuis: B-Bo
«Hayxkoa gymkay, 2007. - 528 c.
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Anna SIBTYHIEHKO,

3100yBayKa BUIIOT OCBITH MEPIIOTO
(bakamaBpPCHKOTr0) PiBHS, YETBEPTOIO
Kypcy, pakyJabTeTy 1CTOpii Ta rpaBa

Hayxoesuti kepignux:

Onexcanap OJIVMHUK,

3aBigyBad Kadeapu Teopii Ta METOIUKA
BUKJIAJIAHHS CYCITLITLHO-TIPABOBHX
JTUCITUTUIIH XapKiBCHhKOTO HAIllOHAITBHOTO
NEeAaroriyHOro YHIBEPCUTETY

imeni I'. C. CkoBopou,

KaHIUJAT IOPUANYHUX HAYK, JOLEHT

ICTOPUYHE ®OPMYBAHHSI ITIPAB JIIOJJUHU B KOHTEKCTI
I'EHE3HU [IPABOBOI KYJbTYPH B YKPAIHI

[ToHATTS «KYJBTYypa» Ma€ Ayxe MUPOKe 3HaUeHHS. JIuIe HanpuKiHI Jpyroi
TPETUHU MHUHYJOTO CTOJITTSA y 3aXiJHI HAyKOBIM AyMIl HaldlyyBaJoCsi IMOHAJ
250 1oro BU3HAYEHB.

[ToHATTS «IIpaBOBa KyJIbTYpa» PO3TISIAETHCSA B KOHTEKCTI Pinocodii npasa,
10 B1JI00pa)ka€ 3yMOBJICHI MPUPOJAHUM, COLIAJIBHUM, TyXOBHUM, MOJITUYHUM Ta
€KOHOMIYHMM CTaHOM MPABOBOTO KUTTS JIIOJUHU Ta cycmiiabcTBa. Lle cucrema
LIHHOCTEH, 10 JOCATHYTI y LApUHI MpaBa, Kl COPUSIOTH HOr0 BEPXOBEHCTBY Y
CYCIUJILBHOMY JKHMTTI Ta 3aXUCTY MpaB 1 CBOOO TpOMaJIsiH.

BigngsepkasieHHs  NpaBOBIIHOCHH €  KJIIOUYOBHMM  aclEKTOM  HOTO
GyHKIIIOHYBaHHSA Ta PO3BUTKY. Tak, pUMChKE MPaBO BUCTYTIAE SIK OJIUH 13 KIIFOUOBUX
dakTopiB, 1110 BU3HAYAB PO3BUTOK MPABOBOI KYJIBTYPH B 0araTh0X YaCTUHAX CBITY,
y TOMY 4Hcill i YKpaiHu.

MoskHa BUAUIMTU JESK1 CIUIbHI PUCH, SIKI TUIOBI JjIsi PuMcbkoi immepii Ta
cydacHOro cycmiibcTBa. Crepiry OOWIBI CHUCTEMH BIJ3HAYAIOTHCS MPUHITUIIOM
PIBHOCTI IIE€pe1 3aKOHOM, 1110 03HAYae, 1110 BC1 POMAJIIHA MalOTh OJHAKOBI MpaBa 1
000B'A3KHU. J[pyra cX0XiCTh MOJISTa€e B 3aXUCTI IPUBATHOI BIACHOCTI: K Yy PUMCHKIil
IMIIepii, TaK 1 ChOTO/HI MPaBO Ha BJIACHICTh 3a0€3MeUyeThCA Ta 3aXMILAETHCA Ha
JepkaBHOMY piBHI. TpeTiil acmekT — BaXJIMBICTh JOTpUMaHHS yrojJ. Bonu €
OCHOBOIO JIJIs CTaOLIbHUX BigHOCHH [1, c. 182-183].

ITepion CepenHbOBIUUS  BIJ3HAYABCSA CKJIAJHUMHU  TOJITHYHHMH,
COLIIaJIbHUMHM Ta €KOHOMIYHHUMH YMOBAaMHM, IO CIPUYMHSIN MOTPeOy y YITKUX
MIPaBOBUX HOPMax Ta MEXaHi3MaXx iX 3aCTOCyBaHHs. PO3BUTOK MpaBOBOi KyJIbTypH B
el gac BimoOpaxkaB TpaHChOpMAIIii0 BIAAd, PETITiiiHI EPETBOPEHHS, a TaKOXK
60poTh0y 3a IpaBa Ta CBOOOIM JIFOIUHH.

3a KuiBcrkoi Pyci po3BUTOK TIpaBOBOi CUCTEMU 0a3yBaBCsl HA PENITIMHUX Ta
oOpsIOBMX HOPMax, a TaKOXXK Ha 3BHYAAX Ta TpamauIsx. Psm mxepen Toro vacy
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3M1MCHIOBAJIM MPABOCYS Ta BUXOBAHHA Y 1iil cepi. HalO1abI scCKpaBO MOMITHO
ne y «Pycokiii mpasai» SpocmaBa Mynporo, «CnoBi o moiky IropoBimy,
«IToBuanHi» Bononumupa MoHoMaxa g cBoix aiTeit Ta y «ClOBI Mpo 3aKoH 1
OmarogaTh» MuTponoauTa [inapiona [2, c. 48].

Y 1mux JOKyMEHTaxX pO3TJsaiucs PI3HOMaHITHI achekTh (HeoaaaibHOTo
mpaBa, BKJIIOYAIOUM TOEAHAHHS TMONITUKH 3  TPOMAJICHKOI  MOpPALIIO,
BIJIMOBIIAJIbHICTh TIPABUTENIB, CIPABEIIUBICTh 1 3aKOHHICTh. BOHH TakoX
HAroJIOUITyBajld Ha Ba)JIMBOCTI KOMIIETEHTHOCTI Ta OCBITH B MIpaBOBiil cdepi, a
TaKOXX Ha HEOOXITHOCTI 3aBEpIICHHA MIKYCOOHHX KOH(MIIKTIB 1 00'€IHaHHS
PYCBKHX 3€MeEITb.

OcTaHHIM YacoM 3’SIBUJIOCS KUJIbKa HAYKOBUX JOCIIJIKEHb, SIKI MPUCBSIYCHI
npaBoBiit cuctemi ['erbmanmmnan y X VIII cr.

OcHOBHY yBary npu/IJIEHO aHaJi3y 301pKU 3aKOHIB, sika OyJia CKJIajieHa y iepioj
Mk 1728 Ta 1743 pp. 1 Bimoma mig Ha3Bowo «lIpaBa, 3a SIKUMH CyAUTBHCS
MaJIOpOCIMChKMIA  Hapo/». BueHi M0XoIsATh BHUCHOBKY, IO YKpaiHChKa eiTa
Hamarajacsi 3aKpiluTd TOJITHYHY aBTOHOMIIO ['€ThbMaHIMHU 1 OOMEXUTH BIaay
reTbMaHa, PO3UIMPHUBIIN TpaBa TeHEpabHOI cTapimvHu [3]. Y HayKOBHX Mparsix
PO3IIISIHYTO JISUIBHICTH CY/IOBUX OpraHiB BIIAJM, 30KpeMa MPOBIHIINHUX, MICBKUX Ta
CUIbCBKUX CY/IB, @ TaK0X OCOOJIMBOCTI 3€MENBbHOr0 IpaBa Ta pedopMu CyIOBOI
CHUCTEMHU. BaXIMBHM acCIIEKTOM JOCHIUKEHb € TaKOXX BHUBYCHHSA JISUIBHOCTI
I'eHepanbHOI BIICHKOBOT KaHLEISAPII, sIKa OyJla OCHOBHUM OPraHOM BUKOHABYOI BJIA/IH.

3aranom enoxa ['eTbMaHIIMHU BlJ3Ha4Yajgacs cOpoO0aMu CTBOPEHHS €IUHOI
MIPaBOBO1 CUCTEMH JIs BCI€T YKpaiHu, ajie B TOH ke yac Oysia nepioJoM MOTITHYHUX
Ta TEPUTOPIATILHUX PO3JPIOHEHb, W0 YCKJIAJHIOBAJIO TIpolec cradiimizali
IPaBOBOTO MOPSIKY.

BaxmBuM erarioM y pO3BUTKY 1€l MpaB JOAUHUM B YKpaiHi Ta iX
3aKOHOJIaBYOrO 3abe3meueHHs cTtaja ob6a Ykpaincekoi HapoaHoi Pecrmybmiku Ta
3aximHo-Ykpaincekoi Hapognoi PecnyOmiku. III ta IV VhiBepcamm YxkpaiHcbkoi
Hentpanbuoi Pagu, Koncturyiist Ykpaincekoi Hapoanoi PecnyGmiku 1918 poky,
[Tpoext OcnoBHoro Jlep:kaBHoro 3akoHy Ykpaincbkoi Hapomnoi PecmyOmiku
rapaHTyBaJM CcBOOOIM CJIOBA, JIpyKy, BIpH, 310paHb, COIO3IB, CTpaiKiB,
HEJIOTOPKAHHICTh 0COOM Ta MOMEIIKAHHS, PAaBO HA BUKOPUCTAaHHS MICLIEBUX MOB Y
B3a€EMO/I11 3 yCiMa yCTaHOBaMH, IIPaBO Halliii B YKpaiHl Ha HalllOHAJIbHO-TIEPCOHAIIbHY
ABTOHOMIIO, PIBHICTb IPaB YOJOBIKIB Ta >KIHOK, a TaKOXX 3a00pOHSIIM 3aTPUMAaHHS
ocobu 6e3 CyIOBOT0 Hakasy, KpiM BHITQJIKIB TapsauX 37104uHIB [4, c. 20-25].

OpHak HaBITh 13 MPOTPECUBHUM 3aKOHOAABCTBOM IO MPaB JIOJUHH iX 1/1es
HE CTajlla EJeMEHTOM TPaBOBOI KyJIbTypH MAacOBOTO HAceNeHHS YKpaiHu Yy
3a3HAYCHUN TIEPi0J] IEPKABHOCTI Yepe3 KOPOTKOUACHICTh Ta MOTO CKIIATHICTb.

He3Bakatoun Ha CKIQAHOILII TOTO TMTEpiOAy, 1Aes TpaB JIIOJAWHH
3apOKyBaJiacs y CBIJIOMOCTI CyCHICTBA, KOHCTUTYIIIHI TapaHTii BiIirpaBaiu Bce
OUIBLIY POJIb.

[Ticnst mporosionieHHs B YKpaiHi HE3aIeKHOCTI 3HAYHO M1BHUINIIACS yBara
710 IPABOBO1 KYJIBTYpU TPOMAJISIH, 30KpeMa y cdepi paB Jroaunu. KoHcTuTyis
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Vkpainu 1996 poky BiJ3HAYA€THCS aKIEHTOM Ha 3aXHUCT IpaB Ta TiTHOCTI
JIOAWHU, BU3HAIOYH X HAMBHUINOK COIIAIbHOO IIHHICTIO (CT. 3). Y MOpiBHSIHHI
13 3aKOHOJIaBCTBOM MHUHYJIOTO, BOHA rapaHTy€ HOBI IpaBa, Taki SK «IpaBO Ha
BUIBHMN PO3BUTOK ocoOHCTOCTI» (CT. 23), «mpaBO Ha MiANPUEMHULIBKY
JTISUTBHICTEY (CT. 42), «mpaBo Ha Oe3IledHe IS >KUTTS 1 30pOB’S JOBKLILIS»
(ct. 50), a TakOX «IIpaBO 3HATH CBOI ITpaBa i 000B's13kU» (cT. 57). L Koncrurymis
BIIEPIIIE 3aKpinuiia 00OB'SI30K JIepKaBU 3a0€3MEYUTH PO3MOBCIOKCHHS 3aKOHIB
Ta 1HITUX HOPMATHBHO-TIPABOBUX aKTIB, IO PETYJIIOIOTH MPaBa TPOMAISIH, CEPE
HAaCEJICHHS.

OTOX, ICTOpUYHUIT PO3BUTOK MPABOBOI KYJIBTYPH BIAIrPa€ BaXJIUBY POJIb y
PO3YMiHHI Ta aHaJi31 ICTOPUYHHX 3aca]l popMyBaHHs MPaBOBOI KyJIbTypH B YKpaiHi,
a TaKOXX Y BU3HAUEHHI MEPCIIEKTUB PO3BUTKY CY4aCHOI IPABOBOT CUCTEMH KPaiHU.
Hapazi BoHa Mae MpoJOBXKyBaTH PO3BUBATHUCS 33Jyisl OYAIBHUIITBA CHIIbHOI Ta
JIEMOKpATHYHOI JiepkaBu. 1i icTopis jomomarae BUSIBUTH Ta 3pO3yMIiTH HENONIKH
MUHYJIOTO, SIKI MOXHa BpaxyBaTH Mpu (POPMYBaHHI CTpaTErii pO3BUTKY MPABOBOI
cucTeMu cborojieHHs. Kpim Toro, 11l 3HaHHS J103BOJISIIOTh BU3HAYUTU MOTEHIIIHHI
MOXJIMBOCTI Ta IUISAXM TIOKPAIIEHHS, CIPSMOBaHI Ha CTBOPEHHS OLIbII
CIPaBEIJIMBOr0, €(PEKTUBHOTO Ta IMPO30pPOT0 MPaBOBOTO CEPEIOBHUINA I BCIX
rpoMajisiH. DopmMyBaHHS Ta 3MIITHEHHS TPABOBOI CHCTEMH YKpaiHU € BaKIUBUM
KPOKOM y PO3BUTKY CYy4acHOI IIPaBOBO1 JEPKaBHU.

CnucoK BUKOPUCTAHUX KepeJr:
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